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Pft^  13,  line  9,  from  the  bottom,  instead  of  **  In  all  these  classes,"  fWK2 
<*  In  the  first  two  classes." 

Page  62,  line  17  from  top,  for  *'  sect  24,**  read  "  sect.  20." 

Page  65,  line  5  from  the  bottom,  for  **  immaterial,"  read  *<  ministeriaL" 

Page  230,  line  3  from  the  bottom,  between  **  it  *'  and  **  Clayton's  " 
uieert  •*  ]." 

Page  625,  line  5,  read  "  place  of  abode  had  been  inserted  in  the  notice 
of  objeetion." 
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Chorlton,  Appellant ;  Lings,  Respondent.  jQgg 


Nov.  7,  9. 


'^PHIS  was  a  consolidated  appeal  from  a  decision  of  the  ^ 

JL  *  Women  are 

Revising  Barrister  for   the  city  of  Manclieater,  subject  to 

legal  inca- 
The  case  stated  that —  pacity  to  vote 

.  «,  til  \      m  Txtt'i         .         *.**  *^®  election 

At  a  Court  held  at  the  Tovm  If  all,  in  the  city  of  of  representa- 
Mamchester,  on  the  15th  of  September,  1868,  for  the  plriiament 
revision  of  the  list  of  voters  for  members  of  Parliament,  SierefOTe' 
in  the  Parliamentary  borough  of  Manchester,  Mary  ^^^^J^.*^* 
Abbcit  appearing  on  the  list  published  by  the  overseers,  contained  in 

c.  102,  aecta. 

8  and  4,  and 
are  not  enfranchiaed  by  that  Act.    If  this  were  not  so,  yet  the  terms  of  2  WiU.  4,  a  45, 
forbid  the  application  of  the  interpretation  of  stat.  Act  13  Viet.  c.  21,  sect.  4,  to  the 
SO  &  31  Viet.  c.  102,  so  that  the  word  **  man  "  does  not  include  woman. 

TOL.   X.     B.C.  B 


MICHAELMAS  TEKM, 


1808. 

Chorlton 
r. 

LlHGS. 


of  claimants  to  vote  in  the  township  of  Mancltester^ 
was  duly  objected  to  by  Matthew  Chachvicl%  a  person 
on  the  list  of  voters  for  the  said  Parliamentary  borough. 
The  name  of  the  said  Mary  Abbott  appeared  upon 
the  list  of  claimants  in  the  following  manner  : — 


Ahhotty  Mary 


51,  Edward  Street 


House 


51,  Edward  Street 


It  was  admitted  that  the  said  Mary  Abbott  was  a 
woman  of  the  age  of  twenty-one  years  and  unmarried, 
and  that  she  had  for  twelve  months  previously  to  the  last 
day  of  July f  1868,  occupied  a  dwelling-house  stated  in  the 
said  claim  within  the  said  township,  and  had  been  duly 
rated  by  the  said  overseers  in  her  own  name  for  such 
occupation,  and  that  she  had  paid  the  rates  for  the  relief 
of  the  poor  assessed  in  respect  of  such  dwelling-house 
before  the  20th  of  July  last,  and  in  other  respects  had 
complied  with  the  requirements  of  the  Registration 
Acts. 

On  behalf  of  the  claimant  it  was  contended  that  under 
the  existing  statutes  the  claimant  was  duly  qualified  and 
entitled  to  be  registered  as  a  voter,  and,  when  registered, 
to  vote  in  the  election  of  a  member  of  Parliament,  and 
that  women,  for  the  purpose  of  being  registered  electors 
and  voting  in  election  of  members  of  Parliament,  were 
not  subject  to  any  legal  incapacity. 

It  was  maintained,  on  the  part  of  the  objector,  that 
under  the  existing  statutes  the  claimant  was  disqualified 
on  account  of  her  sex. 

The  Revising  Barrister  held,  that  Mary  Abbott,  being 
a  woman,  was  not  entitled  to  be  placed  on  the  register, 
and  her  name  was  erased  from  the  said  list  of  claimants. 
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There  were  also  struck  out  of  the  list  the  names  of       1868. 
5,346  women,  whose  names  and  qualifications  were  set      Choblton 
forth  in  the  schedule  to  the  case,  and  as  the  validity  of   '    linqs. 
their  claims  depended  on  the  same  point  of  law  as  that 
raised  in  the  case  of  Mary  Abbott y  the  appeals  were  con- 
solidated. 

If  the  Court  were  of  opinion  that  the  said  Mary  Abbott 
was  not  entitled  to  have  her  name  inserted  in  the  list  of 
voters  for  the  said  borough  of  Manchester^  then  such 
names,  the  names  referred  to  and  set  forth  in  the  schedule 
above  mentioned,  were  to  remain  erased;  but  if  the 
Court  were  of  opinion  that  the  said  Mary  Abbott  was 
entitled  to  have  her  name  inserted  in  the  said  list  of 
voters,  then  her  name,  and  the  said  names  referred  to 
and  set  forth  in  the  schedule,  were  to  be  restored. 

J.  D.  Coleridge,  Q.  C.  (Pankhurst  with  him),  for  the 
appellants. 

It  can  be  shown  that  women  in  ancient  times  voted 
of  right  and  by  law,  and  that  no  Act  has  been  passed  by 
the  Legislature  to  take  away  the  right  If  this  be  so,  it 
is  submitted  that  such  a  right  can  not  have  been  lost  by 
non-user.  Originally  men  possessing  a  certain  qualifica- 
tion were  entitled  to  vote  for  members  of  Parliament. 
It  appears  that  women  similarly  qualified  had  also  the 
electoral  franchisa  If,  then,  the  same  qualification  and 
circumstances  concur  in  the  case  of  women  as  confer  the 
right  on  men,  it  will  go  far  to  show  that  the  former  are 
still  entitled. 

Though  this  is  a  case  respecting  the  right  to  vote  in 
boroughs,  if  it  can  be  proved  that  the  objection  in  respect 
of  sex  did  not  apply  to  a  voter  for  the  county,  that  would 
greatly  assist  the  argument  that  it  ought  not  to  prevail 

B    2 
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1868.        in  the  case  of  boroughs,  though  the  evidence  of  the 
Chobltob      existence  of  a  woman  s  right  in  these  last  be  not  so 
LiKM         strong  or  clear  as  in  the  case  of  the  county  franchise. 

7  Hen.  4,  c.  15.  Item, — "  Our  Lord  the  King,  at  the 
grievous  complaint  of  his  Commons  in  this  present  Par- 
Uament,  of  the  undue  election  of  the  knights  of  counties 
for  the  Parliament  which  be  sometimes  made  of  affection 
of  sheriffs,  and  otherwise  against  the  form  of  the  writs 
directed  to  the  sheriff,  to  the  great  slander  of  the  counties 
and  hindrance  of  the  commonalty  of  the  said  county,  . .  . 
hath  Obtained  and  established,  That  from  henceforth 
the  elections  of  such  knights  shall  be  made  in  the  form 
as  followeth :  that  is  to  say,  at  the  next  County  (a)  to  be 
holden  afiter  the  delivery  of  the  writ  of  the  Parliament, 
proclamation  shall  be  made  in  the  full  county  of  the  day 
and  place  of  the  Parliament,  and  that  all  they  that  he 
there  present,  as  well  suitor's  duly  summoned  for  the 
sa/rae  cause  as  others,  shall  attend  to  the  election  of  the 
knights  for  the  Parliament,  and  then  in  the  full  coimty 
they  shall  proceed  to  the  election  freely  and  indifferently. 
.  .  .  The  names  of  the  persons  so  chosen  (be  they  present 
or  absent)  shall  be  written  on  an  indenture,  uTider  the 
seals  of  all  them  thai  did  choose  them.'^  The  statute 
gives  the  form  of  writ  in  which  the  same  attestation  is 
required.  This  seems  to  be  the  first  mention  of  an  in- 
denture for  such  occasions. 

Hallam  (6),  in  his  observations  on  the  constituents  of 
the  House  of  Commons  and  their  general  identity  in 
class  with  those  who  returned  them,  remarks,  ''  we  shall 
perceive  that,  excepting  women  who  have  been  generally 

(a)  '^  la    used  for  tbe  County      See  2  Edw.  6,  c.  25. 
Court :"    CmceWt  Interpreter,   tit.  (b)   Contt.  flist,  vol.  8,  c.  13, 

"County."  ItwaBheldeverymonth.      p.  61. 
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supposed  capable  of  no  political  right  but  that  of  reign-        1868. 
ing,"  &a,  which  seems  to  imply  a  doubt  whether  the      Chorlton 
general  supposition  was  well  founded.  Likos. 

The  words  of  1  Hen.  5,  c.  1,  the  next  statute  on  this 
subject,  are  large  enough  to  include  both  sexes,  viz., 
"  First,  that  the  statutes  of  the  election  of  the  knights 
of  the  shire  to  come  to  the  Parliament,  be  holden  and 
kept  in  all  points, .  . .  and  that  the  knights  and  esquiies 
atid  oiherSy  which  shall  be  choosers  of  those  knights  of 
the  shire,  be  also  resident,"  &c. 

If  there  be  evidence  that  the  right  has  been  exercised 
by  women,  it  will  be  for  the  respondent  to  rebut  the 
presumption  that  exercise  affords. 

Now,  the  County  Court  being  by  law  the  appointed 
time  and  place  of  election,  what  was  the  County  Court  ? 
Blackstone  (a) — "  But  elections  of  knights  of  the  shire 
must  be  proceeded  to  by  the  sheriffs  themselves  in  person, 
at  the  next  County  Court  that  shall  happen  after  the 
delivery  of  the  writ.  The  County  Court  is  a  court  held 
every  month,  or  oftener,  by  the  sheriff,  intended  to  try 
little  causes  not  exceeding  the  value  of  forty  shillings,  in 
what  part  of  the  county  he  pleases  to  appoint  for  that 
purpose ;  but  for  the  election  of  knights  of  tlie  shire  it 
must  be  held  in  the  most  usual  place''  (&). 

It  cannot  be  doubted  that  women  were  at  all  events 
suitors  and  witnesses,  and  the  County  Court  being  the 
place  for  trial  and  redress  of  causes,  the  presumption  is 
very  strong  that  women  must  have  been  present. 

No  difference  is  known  to  have  existed  between  the 
nature  and  constitution  of  the  court  for  the  trial  of 

(a)  1  Comm.  178.  prefiice    to    9    Rep,      So    Jitetf9* 

(b)  See  also  Tvndina  Law  Diet.       Engl.  L,  vol.  1,  pp.  7,  47. 
tU.  •*  Couttty  Courts,"  and  Cokxt 
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1868.        causes,  and  that  for  the  election  of  a  knight  of  the 

Chorlton      shure. 
l^Qg^  The  Stat  Marlb.,  52  Hen.  3,  c.  10,  prior  to  those  cited, 

gives  some  insight  into  the  composition  of  the  County 
Court.  "  For  the  Turns  (a)  of  sheriffs  it  is  provided  that 
archbishops,  bishops,  abbots,  priors,  earls,  barons,  nor  any 
religious  men  or  women,  shall  not  need  to  come  thither 
except  their  appearance  be  especially  required  thereat 
for  some  other  cause." 

The  Latin  version  is  '*  nee  aliqui  viri  religioai,  n>ec 
muli&i^es."  ReUgioai,  as  applied  to  men  or  women 
would  signify  monks  or  nuna  The  statute  therefore 
reads  thus,  that  ''ALL  men  and  women  except  magnates, 
monks,  and  nuns,  were  obliged  to  be  present" 

If  women  attended  the  County  Court,  or  so  important 
a  part  of  it  as  the  Turn  on  so  important  an  occasion,  it  is 
good  evidence  in  the  face  of  anything  express  to  the  con- 
trary, to  show  that  they  did  so  upon  others.  It  is  clear 
from  the  language  of  the  statute  that  their  sex  was  not 
a  disqualification.  The  language  used  is  that  of  exemp- 
tion. If  the  being  present  had  been  a  privilege  to  a 
few  instead  of  a  burden  to  be  borne  by  all,  there  would 
have  been  no  need  of  the  exemption  which  the  statute 
contains.  By  the  words  used  it  was  still  left  optional  to 
a  monk  or  nun  to  attend  if  he  or  she  chose.  If  it  be 
contended  that  "religioai'^  must,  in  construing,  be  con- 
fined to  '^viri/'  so  that  '^mulieres  "  may  be  translated 
"  women  "  in  the  widest  sense,  the  force  of  the  argu- 
ment is  not  diminished.  It  is  plain  that  women,  whether 


(a)  This  Beems  to  be  a  court  fireeholders.    It  was  the  King*8 

distinct  from  the  County  Court.  leet:  Termes de la L€y,iit." Turn;'* 

It  was  only  held  twice  a  year;  the  Tomlina  Law  Diet.  "Turn." 
pheriff  was   judge,  and    net   the 
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nuns  or  not,  nsed  to  be  present — ^indeed  were  compelled       1868. 


to  be  present — but  by  this  Act  were  freed  from  the  duty,      Chorltok 
not  forbidden  to  assist  huias. 

There  is  also  evidence  that  women  took  part  in  the 
electiona  For  instance  in  the  indentures  returned  by 
sheriffs. 

Prynne's  Parliamentaria  Rediviva  (a)  contains 
several  signed  by  women.    He  introduces  them  thus : 

"  The  first  indentures  of  the  elections  and  retornes  of 
knights  for  the  county  of  York  are  very  remarkable,  dif- 
ferent from  any  I  have  seen  in  other  shires  of  England. 
The  attomies  of  the  Archbishop  of  York,  and  of  sundry 
earles,  lords,  nobles,  and  some  ladies  who  were  annual 
snitors  to  the  County  Court  of  Yorkshire  being  the  sole 
electors  of  the  knights,  and  sealing  their  indentures, 
witness  this  first  indenture  yet  extant  for  this  county, 
Anno  13  Hen.  4,  upon  the  writ  of  12  Hen.  4,  apud 
Westminster,  in  which  appears  among  the  parties, 
*  WilJncL  de  Eyllington,  attomatum  Lucie,  Comit.  Kane.' 
i.e.  Lucy,  Countess  of  Kent" 

In  the  indenture  (6)  returned  upon  the  writ  for  elec- 
tion of  knights  for  the  Parliament,  2  Hen.  5,  "Robertum 
Barry,  attomatv/m  Margarete  gue  fuit  uxor  Henrici 
Vavasour  Chlr."  is  a  party  to  the  indenture  (c). 

In  the  1  Commons'  Journal,  875,  on  occasion  of  a 
disputed  return  for  Oatton  (temp.  3  Charles  1)  occurs 
this  entry,  **  On  the  other  part,  7  Edw,  VI.,  Mrs.  Copley 
et  om,ne8  inhabitantes  returned." 

(a)  P.  152.  ladicB,    and    knights,   who    were 

(h)  Ihidy  p.  153.  suitors,  made  the  election  of  the 

(c)  Pryniu  seems  to  be  rather  knights  of  Yorkshire,  and  seaUd 

dealing  with  the  question  of  voting  the    indentures."     Still,  the  in- 

by  attorney.  On  p.  153,  he  says,"  In  stances  imply  a  right  of  voting  in 

all  which  [indentures],  the  attor-  a  lady  of  title  bcinp:  a  freeholder, 
nies  onlv  of  noblct*,  barons,  lords, 
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Chorltor 

T. 

Lnroa. 


[WiLLES,  J.  Perhaps  she  was  returning  officer.]  (a) 

That  might  be  so  in  other  instances,  but  probably  not 
in  this,  as  the  right  to  return  for  Gatton  was  claimed  by 
the  Copleys  as  their  exclusive  privilega 

Another  instance  is  given  in  Heywood's  County 
Elections  (6),  "To  all  Christian  people  to  whom  this 
present  writinge  shall  come,  I,  Dame  Dorathe  Packyng- 
ton,  wydowe,  late  wief  of  Sir  John  Packyngton,  Knt., 
lord  and  owner  of  the  towne  of  Aylesburye,  [in  the 
county  of  Bucks,  and  nowe  tenente  in  dower  of  the  said 
towne  of  Aylesburye,]  sendeth  gi-eeting.  Know  ye,  me, 
the  said  Dame  D.  Packyngton  to  have  chosen,  named,  and 
appointed  my  trusty  and  well  beloved  Thomas  Lichfield 
and  George  Burden,  Esquires,  to  be  my  burgesses  of  my 
said  towne  of  A.  . .  And  whatsoever  the  said  Thomas  and 
George,  burgesses,  shall  do  in  the  service  of  the  Queen's 
Heighness  in  that  present  Parlt.  to  be  holden  at 
Westminster  the  .  .  daie  of  May  ensewinge  the  date 
hereof,  I,  the  said  D.  do  ratify  and  approve  to  be  my 
own  act  as  fully  and  wholly  as  if  I  were  or  might  be 
present  there.  In  witness  whereof,  to  these  presents  I 
have  set  my  seal,  this  4th  day  of  May  in  the  14th  year 
of  the  reign  of  our  Sovereign  Lady  Elizabeth  "  (c),  &c. 


(a)  Lord  C.  J.  Lee,  in  Olive  v. 
Iwjfram,  7  Mod.  268,  where  this 
instance  was  mentioned,  remarksi 
"In  Lady  PacMngtoWt  case, 
Brovme  WUUs  returns  to  Parlia- 
ment that  the  sheriff  made  a  pre- 
cept to  her,  as  lady  of  the  manor, 
to  jetum  two  memhers  to  Parlia- 
ment." See  Brovme  WiUU^  Notitia 
ParHamerUaria,  voL  1,  p.  129, 
where  he  calls  this  ''submitting 
to  the  Packingtons'  nomination  of 


burgesses  in  Parliament." 

{b)  P.  256. 

(c)  An  office  copy  was  produced 
of  this  from  the  Records  8uffi> 
ciently  perfect  for  identification, 
but  so  injured,  tliat  without  the 
aid  of  Heywood'a  copy  it  would 
be  difficult  to  make  out  its  mean- 
ing. Where  it  can  be  made  out, 
its  text  is  preferred  to  Heynooo^t, 
by  whom  the  part  in  brackets  is 
omitted. 


XXXII.  VICTORIA. 

4  Coke's  Inst,  c.  1,  p.  5,  is  the  noted  passage  usually        1868. 
cited  against  the  right  now  struggled  for :  "And  in  many      Ohorlxoh 
cases  multitudes  are  bound  by  Acts  of  Parliament  which        i^^ 
are  not  parties  to  the  election   of  knights,   citizens, 
and  burgesses,  also  all  they  that  have  no  freehold,  or 
have  freehold  in  Atincient  demesne  and  all  women 
having  freehold  or  no  freehold/* 

The  authority  of  this  passage  is  diminished  by  the  fact 
that  Coke  puts  parsons  also  among  those  incapacitated, 
in  which  there  is  little  doubt  as  to  many  instances  he  is 
wrong.  Heywood,  in  discussing  (a)  the  resolution  in  the 
Cambridgeshire  case,  passed  A.D,,  1624,  "  that  parsons 
and  vicars  that  have  no  other  freehold  but  glebe  lands 
ought  not  to  have  a  voice  in  elections,''  points  out  that 
this  "  raises  an  inference  that  they  were  not  personally 
incapacitated,  but  that  if  possessed  of  other  freeholds 
they  were  entitled  to  vote  as  well  as  any  other  free- 
holdera" 

In  2  Luders  (6),  the  Lyme  case,  it  was  contended  the 
Burgensis  was  synonymous  with  the  liber  tenens  as 
distinct  from  freeman,  and  for  this  purpose  an  ancient 
resiant  roll,  dated  29th  Sept,  19  Eliz.^  containing  a  list  of 
the  inhabitants  described  in  three  classes,  was  put  in.  In 
the  class  entitled  "  Burgenses  sive  liberi  tenentes ''  are 
the  following  names :  Elizabetha,  filia  Thomas  Hyatt, 
Crispina  Bowden,  vidua,  Alicia  Toller,  vidua ;  and  the 
names  of  several  men.  In  the  class  "  Liberi  homines  " 
five  of  these  same  names  occur. 

Another  resiant  roll  was  read,  dated  18th  Dec,  21  Eliz, 
This  contained  two  classes,  ''Liberi  burgenses,"  and 
"  Liberi  homines."  In  the  first  of  these  are  sixteen  names, 
chiefly  the  same  as  those  in  the  former  roll,  under  the 

(a)  P.  120.  (6)  p.  13. 
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1868.        class  of  liberi  hurgensea^  all  of  which,  except  Alicia  Toller, 
Choblton      are  again  entered  under  the  class  of  lihei%  homines. 
l^Qs,  The  roll  was  the  list  kept  by  officers  of  the  court  leet, 

and  shows  the  names  of  persons  bound  to  attend  it,  being 
" Burgensea  et  liberi  tenentes,^* 

The  names  of  women  are  on  the  list,  all  entered  as 
liberi  homirieSj  or  liberi  burgenseSy  or  liberi  tenentea, 
except  Alicia,  who  is  omitted  for  some  reason  from  the 
list  of  liberi  kcmiines  or  freemen. 

It  is  clear  the  men  had  certain  rights  depending  on 
certain  qualifications.  If  the  women  are  put  in  the  same 
lists  in  respect  of  similar  qualifications,  it  is  a  fair  pre- 
sumption that  they  had  common  rights  with  the  men. 

Then,  assuming  it  to  have  been  shown  that  the  right 
of  women  to  vote  did  exist,  has  subsequent  legislation 
deprived  them  of  it? 

The  stat  10  Hen.  6,  c.  2,  may  in  part  have  disqualified 
some — at  all  events  those  possessing  freehold  of  less  than 
40s.  a  year  within  the  county  ;  yet  there  is  nothing  in 
the  statute  to  take  away  a  woman's  right  if  such  existed 
previously.  The  Norman  French  '^geniz"  or  ''gens'^ 
is  of  common  gender. 

[BoviLL,  C.  J.  I  observe  that  the  statute  8  Hen.  6, 
c.  7,  bears  the  title  in  English,  "  What  sort  of  Men  shall 
be  choosers?"  &c. ;  and  the  statute  of  10  Hen,  6,  c.  2, 
'^  Certain  things  required  in  him  who  shall  be  a  chooser 
of  the  Knights  of  Parliament  ?"] 

Those  titles  have  no  doubt  been  added  since  the 
framing  of  the  statutes  and  have  nothing  to  do  with 
them.  It  is  dangerous  to  trust  the  translation  of  the 
statutes  themselves,  as,  for  instance,  it  will  be  found  in 


XXXII.  VICTORIA.  11 

the  originals  of  the  early  statutes  that  the  Pope  is  called        1868. 

"  Our  Holy  Father ;"  but  in  the  translation  he  is  styled  Chorltoh 
"  the  Bishop  of  Rome,"  a  plain  mis-translation  through        Lnroe. 
bias  and  more  modem  opinion. 

[Byles,  J.  a  J,  Treby  (a)  says,  "  The  title  of  the 
Act  is  but  a  new  usage,  and  began  about  11  Hen.  7."] 

It  really  comes  to  a  question  of  what  is  the  right  con- 
clusion to  be  drawn  from  the  evidence  just  reviewed — 
whether  the  fair  inference  is  against  the  sex,  of  a  dis- 
ability which  clearly  did  not  exist  against  it  in  other 
matters  of  similar  character. 

There  is  nothing  in  the  language  of  the  statutes  in 
pari  materid  by  which,  supposing  women  to  have  ever 
had  the  franchise,  they  could  be  deprived  of  it.  They 
are  never,  it  is  true,  expressly  mentioned,  but  the  worfls 
used  are  "  men,"  "  people,"  and  the  like.  It  is  admitted 
the  exercise  of  the  right  was  rare.  There  was  then  no 
strife  of  party.  Parliament  was  a  mere  taxing  machine  ; 
elections  were  not  scenes  of  political  strife,  but  of  the 
selection  of  representatives. 

(a)  Chance  t.  Adanu,  1  Lord  sometimes  ia  French,  and  from 
Ray.  77;  BarringUm  on  Stat.  p.  62,  that  time  uniformly  in  English." 
calla  attention  to  51  Hen,  3  aa  **  The  Abridgment  of  the  Statutes, 
being  'Hhe  firat  of  the  statates  in  in  English  to  11  Hen.  8,  trans- 
French,  and  from  that  date  they  lated  and  printed  hyJofm  RctstaUf 
continoed  to  be  bo  composed  until  is  preceded  by  a  preface  on  the 
1  Mi/A.  3,  even  after  Edw.  3  propriety  of  the  laws  being  pub- 
had  aboliahed  the  use  of  French  lished  in  English.  This  appears 
in  pleading.**  to  be  the   first  English  abridg- 

In    the    iDtrodnction    to    the  ment  of  the  statutes,  and  it  helps 

Statutes  of  the  JtecUm,  toI.  1,  p.  1,  to  ascertain  the  period  when  the 

printed  and  published  under  Koyal  statutes  were  first  'endited  and 

CommiBsioD,  it  is  stated,  <*The  written*  in  English,  as  the  pre- 

statute  rolls,  previous  to  the  be-  face  ascribes  that  measure  to  Hen. 

ginning  of  the  reign  of  Henry  7,  7." 
being  sometimes    in    Latin   and 
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1868.  Statutes  in  pari  materid  are  10  Hen,  6,  c.  2,  requiring 

Chobiton      that  knights  ...  be  chosen  ...  by  people  dwelling,  &c. 

V.  

Lnroa.  7  &  8  WiU.  3,  c.  4,  by  which  candidates  are  forbidden 

to  "  directly  or  indirectly  give,  present,  or  allow  to  any 
person  or  persons  having  voice  in  such  election  any 
money,  meat,  drink/'  &c. 

7  &  8  Will.  3,  c.  25,  s.  3,  the  sheriflF  is  "  to  set  down 
the  names  of  each  freeholder,",  &c. ;  and  in  ss.  7,  8, 
"  person  or  persons"  allowed  to  vote  are  spoken  of  .  .  . 

10  Anne,  c.  23,  preventing  fraudulent  conveyances  to 
multiply  votes.  "  Freeholders''  and  "  persons"  are  the 
descriptive  words  of  voters. 

2  Geo.  2,  c.  24,  as  to  bribery.  The  words  are  "  free- 
holder, citizen,  freeman,  burgess,  or  person." 

20  Geo.  3,  c.  17,  on  county  elections,  speaks  of  *'  per- 


son. 


Of  course  there  are  many  statutes  on  other  subjects  in 
which  the  male  sex  only  is  mentioned,  but  where  women 
are  also  intended. 

In  the  Reform  Act,  2  WiU.  4,  c.  46,  it  is  remarkable 
how  distinct  is  the  phraseology  applied  to  the  subjects  of 
new  as  compared  with  old  rights.  Thus  in  sect.  18,  where 
the  right  previously  existing  of  voting  in  respect  of 
freeholds  for  life,  is  confined  to  actual  and  bond  fide 
occupiers,  the  words  are  *'  no  person ;"  but  in  sect  19, 
creating  the  new  franchise  for  counties  in  respect  of  copy- 
holds, the  words  are  "  every  male  person."  This  last 
seems  intended  to  set  any  doubt  at  rest  as  to  what  it 
created. 

In  regard  to  boroughs  reference  may  be  made  to 
HaUam  (a),  for  a  sketch  of  the  theories  as  to  the 

(rt)  2  C.  If.  (5th  cd.)  c.  13,  p.  20. 
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classes  originally  entitled  to  vote.     They  contended  for        1868. 
several  classes : —  Gborltoit 

1.  The  inhabitant  householders  resident  and  paying        hijioe. 
scot  and  lot 

2.  Tenants  of  certain  freehold  lands  or  burgages. 

3.  Freemen  of  corporations  under  charter. 

4.  Not  all  the  freemen,  but  the  governing  part  or 
municipal  magistracy. 

The  first  he  shows  has  the  authority  of  Serjeant 
GlanviUey  and  an  eminent  committee  of  the  House  of 
Commons  in  1624.  They  call  it  the  common  law  right.  • 
The  second  was  favoured  by  Lord  HoU,  in  Ashby  v. 
White.  The  third  has  been  most  generally  received  in 
modem  times,  while  the  last  he  attributes  to  Dr.  Brady  (a), 
an  adherent  of  Ja/mes  2.  The  first  charter  extant  for 
incorporating  a  town  is  that  of  We^ifdock,  under  Edw,  4. 
Hallcum  remarks,  "  These  charters  .  .  .  were  incorpora- 
tions of  the  inhabitaTUa,  and  gave  no  power  either  to  ex- 
clude any  of  them  or  to  admit  non-resident  strangers.'' 
*'  The  word  burgess  (fyu/rgevsia)  . . .  meant  literally  the 
free  inhabitant  householder  of  a  borough  a  member  of 
its  court  leet,  and  subject  to  its  jurisdiction.'*  This  gives 
weight  to  the  Lyme  case.  In  all  these  classes  women 
might  and  would  be  included.  HdUam  rejects  the  two 
other  classes  as  not  historically  supported. 

The  23  Hen.  6>  a  14,  provides  that  the  sheriff  shall 
deliver  a  precept  to  the  mayor  or  bailiff  where  no  mayor 
is,  to  choose  by  citizens  or  burgesses,  and  the  mayor  or 
bailiff  is  to  return  the  precept  to  the  sheriff  **  by  inden- 
tures betwixt  the  same  sheriff  and  them  to  be  made  of 
the  said  elections,  and  of  the  names,  &c,  so  chosea'' 

(a)  Author  of  Brady*$  Hist  of  Boroxtghi, 
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Chorltoh 

V. 

Lotos. 


Women  might,  it  is  submitted,  well  be  citizens  or  bur- 
gesses. 

Secondly,  by  force  of  the  Act  13  Vict.  c.  21,  known  as 
Romilly^s  Act  (a),  passed  since  the  Reform  Act  in  1832, 
the  word  ''man''  must  include  woman,  for  the  latter 
Act  declares  "  that  in  all  Acts  words  importing  the 
masculine  gender  shall  be  deemed  and  taken  to  include 
females,''  unless  the  contrary  is  expressly  provided. 

It  is  not  permitted  to  refer  to  what  happened  in  Par- 
liament at  the  passing  of  an  Act  to  ascertain  its  meaning, 
but  if  a  suggestion  of  the  operation  of  the  statute  of  13 
Vict,,  upon  the  clause  now  under  construction  and  then 
being  passed,  were  made  to  the  House  of  Commons,  and 
a  proposition  to  limit  the  franchise  in  express  terms  to  the 
male  sex  were  rejected,  it  would  tie  a  strong  argument  that 
the  Legislature  intended  the  anticipated  result  to  follow. 

30  &  31  Vict.  c.  102,  88.  3,  4,  5,  6.  There  can  be  no 
legal  incapacity  attributed  to  women  imless  it  be  from 
non-user,  and  that  cannot  take  away  a  public  right 

OUve  V.  Ingra/m  (6),  the  head  note  says,  "  A  woman 
may  be  chosen  eeodon,  and  may  vote  at  elections/'  The 
case  of  Lady  PachmgUm  (c)  above  quoted  is  there  re- 
ferred to  as  taken  from  Brady's  Appendix  to  his  "  His- 
tory of  Boroughs  "  (d),  Lee,  C.  J.,  says,  "  By  a  collection 
of  HakeweU's  (e),  in  the  case  of  Catherine  v.  Surry,  the 
opinion  of  the  Judges,  as  he  says,  was  that  a  fevie  sole. 


(a)  But  wrongly  so  called.  Sir 
J,  RomUly  was,  it  is  true,  Bolicitor- 
general  at  the  time,  but  the  Act 
was  drawn  and  introduced  by  Lord 
Brougham, 

(b)  7  Mod.  Btp.  268;  8.  C.  2 
Strange,  1114. 

(e)  See  1  Mod.  268,  perZe«,  C.  J. 
(d)  P.  35. 


(e)  These  KS.  are  nowhere  to 
be  found.  The  Editor  of  the  Mo- 
dem Reports  refers  to  EakeweWt 
Modua  Tenendi  ParUamentam, 
which  contains  nothing  to  the 
pointy  and  is  only  a  transition  by 
ffakeweU  of  an  ancient  treatise,  of 
which  Coke,  in  4  Inst.,  p.  12,  gires 
some  account. 


LiHQS. 
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if  she  has  a  freehold,  may  vote  for  members  of  Parlia-  1868. 
ment ;"  though  Probyn,  J.,  says,  "  But  this  cannot  de-  "chorltoiT 
termine  that  women  vote  for  members  of  Parliament,  as 
that  choice  requires  an  improved  understanding  which 
women  are  not  supposed  to  have."  Lee,  C.  J.,  later 
on  (a)  says,  "  And  whether  they  have  not  anciently 
voted  for  members  of  Parliament,  either  by  themselves 
or  attorney,  is  a  great  doubt.  I  do  not  know  upon  in- 
quiry, but  it  might  be  found  that  they  have."  ProbyUj 
J.  (6)  says,  "  In  elections  for  members  of  Parliament 
women  are  not  now  admitted  whatever  they  were 
formerly  ;'"  "  upon  another  reason,  because  of  the  judg- 
ment required  in  it''  Lee,  C.  J.,  refers  again  to  HaJcew, 
MS.,  and  to  CocUes  v.  Lisle  (c),  and  Catherine  v.  Surry, 
said  to  have  been  quoted  in  it.  It  is  true  he  adds,  ''  I 
would  not  be  undei-stood  to  declare  it  to  be  my  opinion 
that  women  may  vote  for  members  of  Parliament." 

The  point  was  not  determined.  Still  the  argument 
and  dicta  are  of  weight  to  show  that  the  matter  was  so 
late  as  1 739  considered  arguable. 

[WiLLES,  J.  Can  you  find  that  a  woman  ever  acted 
as  Judge  of  the  County  Court  where  the  suitors  were 
judges  ?]  {d) 

No.  In  OUve  v.  Ingram  it  was  assumed  that  a  woman 
could  not  be  overseer.  That  however  was  decided  to  be 
erroneous  by  Rex  v,  Stubba  (e). 

(a)  P.  267.  Lord ;  but,  though  it  be  generally 

(6)  P.  268.  said  that  the  free  suitors  he  judges 

(e)  P.  271.  in  these  courts,  it  is  intended  of 

{d)  See  2  InMt,  stat.  Marl.,  p.  men,  and  not  of  women." 

119.    *^  Note— a  woman  may  be  a  (f )  2  Term  R,  895. 

free  suitor  to  the  courts  of  the 
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1868.  The  reasoning  in  the  judgment  there  was,  "The  only 

Choblton      qualification  required  by  43  Eliz,  is  that  they  (overseers) 
Lira.        ^^^  ^^  eubetantial  householders  ;  it  has  no  reference 
to  sex.    The  only  thing  is  whether  there  be  anything  in 
the  nature  of  the  office  that  should  make  a  woman  in- 
competent ?  and  we  think  there  is  not." 

If  the  word  householder  do  not  exclude  women,  why 
should  such  words  as  burgess  ? 

By  4  &  5  Will.  4,  c.  76,  a  39,  the  "  ratepayers  and 
owners  of  property ''  are  to  elect  the  guardians  of  the 
poor.     Women  may  vote  under  this  class. 

In  Reg.  v.  Crosthwaite  (a),  the  question  was  whether 
under  the  Irish  Towns  Improvement  Act  (b),  the  words 
of  which  are  "  Every  person  of  full  age  who  shall  have 
occupied  as  tenant  or  owner,"  Sccy  women  had  the  right 
to  vote,  and  the  Court  of  Queen's  Bench  held  that  they 
had,  and  a  doubt  was  expressed  whether  women  might 
not  act  as  commissioners. 

It  is  true  that  was  reversed  in  the  Exchequer  Chamber 
by  four  Judges  to  three, ...  so  that  in  the  result  the 
judgment  of  four  has  overruled  that  of  seven. 

In  Reg.  v.  Mayor  of  Aberavon  (g),  decided  on  the 
Stat  7  WUl.  4  and  1  Vict.  c.  78,  one  of  the  Municipal 
Corporation  Acts,  the  words  "  inhabitant  householders  *' 
were  argued  to  extend  to  compound  householders  within 
the  meaning  of  sect  49,  which  gave  authority  to  the  in- 
habitant householders  of  any  town  to  petition  the  crown 
for  a  charter  of  incorporation.  Such  words  would 
include  women. 

Lastly,  if  the  ordinary  ground  of  representation  be 
looked  to,  that  representation  should  accompany  taxa- 

(a)  17  \Ir.   Com.  L.  Bep.  157,  (6)  17  A  18  Vict.  c.  103. 

468.  (c)  15  W.  R.  90. 
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tioDy  women  pay  taxes.  If  it  be  said  that  women  are  1868. 
inferior  and  unfit,  that  their  great  influence  would  be  Chorlton 
wrongly  exerted,  that  their  mingling  in  public  aflfairs  ^j^j^'^g 
would  be  unseemly,  it  may  be  answered  that  there  are 
many  women  far  more  intelligent  than  unintelligent  meu^ 
yet  these  last  are  trusted  with  the  franchise.  If  the 
influence  of  women  be  dreaded,  it  is  already  as  powerful 
and  fully  exerted  as  it  can  ba  The  presence  of 
-women  might  lend  refinement  to  political  contests. 
Their  own  discretion  would  instruct  them  what  was 
unseemly,  and  to  avoid  it  It  cannot  be  denied  that 
many  men  are  unfitted  for  the  franchise.  It  must  be 
admitted  that  many  women  are  well  fitted  to  daim  it. 
All  must  concede  that  there  is  no  better  guide  to  what 
is  proper  for  her  sex,  suitable  to  good  taste,  alike  her 
pleasure  and  her  duty,  than  an  Englishwoman's  judg- 
ment 

Mellish,  Q.  C,  contra  {R.  0.  Williama  with  him).  It 
is  plain  the  question  must  turn  almost  entirely  on  the 
sect  3  of  the  Representation  of  the  People  Act,  1867. 

It  is  a  claim  to  vote  for  a  borough,  and  that  borough, 
Manchester^  to  which  representation  was  first  given  by 
the  Reform  Act,  2  Will.  4,  the  new  franchises  of  which  it 
is  admitted  were  confined  to  male  persons.  That  Act 
was  prior  to  the  "  Act  for  Shortening  the  Language  used 
in  Acts  of  Parliament^"  13  Vict  c.  21.  Unless  therefore 
the  right  be  created  by  the  sect.  3  referred  to,  and  the 
force  of  the  last  named  Act,  it  cannot  have  existence.  The 
larger  question  as  to  counties  seems  hardly  arguable. 
When  it  is  admitted  that  it  was  the  understanding  of 
lawyers  at  the  passing  of  the  Act  that  the  right  did  not 
exist,  it  is  as  strongly  against  any  new  creation^  or 

VOL.  X.     B.C.  0 
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1868.  intention  to  create  tbe  right  as  if  it  had  been  forbidden 
CiioRLTOH  ty  law-  Even  in  an  antiquarian  point  of  view,  the 
LiKGs.  evidence  is  not  satisfactory;  but  for  the  purpose  of 
forming  a  legal  judgment,  what  has  been  the  under- 
standing acted  upon  as  far  back  as  memoiy  goes,  must 
be  conclusiva  No  doubt  if  it  were  conceded  that  the 
right  once  existed,  that  which  is  urged  as  to  non-user 
would  be  quite  correct.  Still  in  determining  whether  it 
ever  existed,  this  Court  will  give  the  greatest  weight  to 
long  established  unvarying  opinion.  Independently  of 
the  13  Vict,  c  21,  there  would  be  nothing  to  be  said  for 
the  claim.  But  for  that  Act  could  it  be  doubted  that 
substitution  of  the  word  "  man  "  for  "  male  person  "  was 
oidy  adopted  to  obtain  shorter  and  simple  language — 
perhaps  better  English  ? 

But  the  Act  to  be  construed  is  not  the  13  Vict.  c.  21, 
but  the  Eepresentation  of  the  People  Act^  1867.  No 
previous  Act  can  have  any  effect  if  the  meaning  of  this 
last  is  clear.  The  usage  being  that  women  did  not  vote, 
and  could  not  vote,  can  it  be  said  that  Parliament 
intended  to  make  a  great  constitutional  change  by  such 
a  process  as  this  ?  Tf  the  Court  hold  such  to  be  the  case, 
there  will  have  been  effected  a  great  alteration  in  the 
Constitution  by  mere  accident.  The  Constitution  will 
have  been  changed  by  the  act  of  the  Judgea 

Some  of  the  sections  throw  a  light  on  the  subject 
Sects.  56  and  59  cany  the  construction  of  it  back  to  the 
Beform  Act 

The  two  Acts  are  to  be  read  as  one.  How  can  this  be 
so  if  a  different  interpretation  clause  be  in  fact  inserted 
into  the  second  from  that  in  the  first?  That  alone 
would  go  to  show  that  the  13  Vict.  c.  21  was  not  intended 
by  the  Legislature  to  apply. 
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*'  Man  '*  is  used  in  two  senses  —either  to  represent  all       1868. 
the  hmnan  race,  when  it  includes  women  and  children,      Choritoit  "" 
or  tbe  male  portion  of  the  human  race,  as  distinct  from       j^^ 
women  and  children— in  fact,  what  in  ordmary  language 
is  meant  by  a  man. 

If  it  means  a  human  being,  not  a  woman  or  child, 
then  the  Act  expressly  excludes  a  woman  from  voting. 
What  is  intended  in  the  Beform  Act  by  male  person  of 
full  age — that  is  to  say,  not  woman  or  child — ^is  meant 
here. 

The  true  construction  would  seem  to  be  that  "  man  '* 
was  used  here  to  exclude  woman  or  child.  Any  other 
construction  would  lead  to  absurdity ;  for  instance,  the 
Mutiny  Act  authorises  the  raising  of  so  many  men. 
Could  that  include  women?  In  the  Act  for  flogging 
garrotters  it  might  be  pretended  that  women  were 
included.  In  fact  one's  common  sense  must  be  con- 
sidted 

Even  supposing  that  man  may  be  construed  to  include 
woman,  surely  it  must  involve  another  question,  the  con- 
sideration of  legal  incapacity,  before  it  can  be  contended 
the  right  is  proved.  What  is  incapacity?  How  is  it  shown  ? 
By  the  fact,  that  the  early  statutes  (especially  that  of 
Hen.  6,  which  uses  the  word  "  people  ")  which  are  relied 
on  by  the  appellants,  are  couched  in  the  most  general 
terms,  and  yet  in  practice  as  far  back  as  human  memory 
goes,  have  been  construed  or  acted  upon  in  a  manner  to 
exclude  women.  Lord  Coke,  whether  right  or  wrong 
in  the  opinion  he  gives,  shows  that  women  did  not  in 
fcict  vote. 

Olive  v.  Ingram  (a),  in  the  reign  of  Oeo.  2,  and 

(a)  Ubitupra, 

C2 
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1868.       the  Ayleshui^y  case  cited  on  the  other  side,  prove  the 
Chobltov      same  thing. 

LiHos.  Some  of  the  statutes  do  not  expressly  exclude  infants 

or  aliens.     Can  they  then  vote  ?    Certainly  not ;  they 
are  under  legal  incapacity. 

Speaking  of  the  Sheriffs  Tourne,  Coke  says  (a),  "  that 
parsons  of  churches  were  not  compellable  to  come  to 
Tournes  or  Leets,  and  if  they  were  distrained  to  come 
might  have  a  particular  writ \*  he  adds,  "  so  likewise 
women  shall  have  the  like  writ"  Women  were  never 
judges  or  jurors. 

[CoUridge  suggested  a  jury  of  matrons.] 

At  all  events  they  never  sat  on  the  same  jury  with 
men. 

[WiLLES,  J.  The  Sheriff  was  Judge  of  the  Toume  (6), 
but  in  the  County  Court  the  freeholders  were  the  Judgea] 

The  election  would  be  in  the  County  Court 
In  some  instances  it  happened  that  a  woman  of  rank 
was  the  patron  of  the  borough.  In  some  she  was 
returning  officer.  No  decision  can  be  cited — ^no  dear 
rule  be  shown.  "What  the  evidence  comes  to  is^  merely 
a  few  instances  of  returns  of  uncontested  elections  which 
could  not  have  been  rendered  invalid  by  one  or  two 
signatures  to  the  indenture. 

In  the  Aylesbtiry  case  it  was  set  aade  where  a  woman 
alone  returned. 

(«}  2  /iMi.  fitet.  Mmi.  m.  O)  S  ImtL  190. 
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Olive  V.  Ingram  ia  ia  favour  of  the  respondent    The       1868. 
MS.  there  qaoted  must  be  of  very  doubtful  authority.       ^chorltoh 


[WiLLBS,  J.  Who  could  represent  a  peeress  in  her 
own  right  ?  There  is  a  case  of  the  time  of  Charles  1 
relating  to  the  dignity  of  a  peer  referred  to  in  the  argu- 
ment as  to  Lord  Weneleydale'a  peerage.  It  is  there 
stated  that  a  commoner  marrying  a  peeress  becomes  a 
peer.    That  is  now  exploded.] 

The  Eeform  Act  of  1832,  sect  27,  gives  the  franchise 
in  respect  of  a  housc^  warehouse,  &a  The  Act  of  18G7 
reduces  the  standard  of  qualification  as  to  dwelling- 
houses  only.  Now  if  the  argument  be  correct  for  the 
appellant,  what  power  is  there  to  give  women  the  fran- 
chise  as  to  warehouse  and  the  rest  of  the  class  in  the 
first  Act? 

He  dtedy  further,  the  decision  by  the  Judges  in  Scot- 
land, then  only  in  the  newspaper  reports,  upon  the  same 
statute  against  the  creation  for  women  of  the  right  to 
vote. 

Coleridge,  in  reply.  The  case  before  the  Scotch  Judges 
ought  not  to  have  much  weight,  because  their  system  of 
law  is  founded  on  the  Civil  Law,  which  is  well  known  to 
contain  many  restrictions  and  exclusions  of  women. 

As  to  the  evidence  of  the  former  existence  of  the  right, 
it  is  to  be  observed,  that  as  the  early  statute  required 
that  the  indenture  of  return  should  be  sealed  by  those 
present  at  the  County  Court,  the  seals  of  women  attached 
show  them  to  have  been  present  as  constituents  of  that 
Court  It  is  believed  that  peeresses  in  their  own  right 
did  vote  in  Parliament    According  to  Selden,  four 
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Chorlior 

V. 

LnaB. 


abbesses  sat  there,  anTio  5  Edw.  1  (a),  and  twenty-nine 
years  later  that  continued  (&).  It  is  plain,  therefore,  that 
there  is  nothing  so  very  new  in  the  present  claim,  or  so 
absurd  in  its  results  as  those  ignorant  of  the  subject 
flupposa  It  is  admitted  that  the  Reform  Act,  1832,  in 
the  clauses  which  create  new  franchises — for  instance, 
sects.  19,  20,  and  27 — speaks  of  ''male  person,"  but 
sect  18,  limiting  the  old,  has  simply  ''  person,"'  so  secta 
22,  23,  24,  eta 

Then  is  passed  by  the  Legislature,  with  full  knowledge 
of  the  13  Vict,  c  21,  the  Act  of  1867,  which  discards  the 
words  ''  male  person,"  and  enacts  ''  every  man." 

Even  as  to  infants,  the  stat  MarL  62  Hen.  3,  c.  24, 
shows  that  twelve  years  was  the  age  at  which  legal  in- 
capacity ceased.  It  runs : — "  The  Justices  in  Eyre  from 
henceforth  shall  not  amerce  townships  in  their  circuits, 
because  all  being  twelve  years  old  came  not  afore  the 
sheriffs  and  coroners  to  make  inquiry  of  robberies,  burn- 
ings of  houses,  ...  so  that  there  came  sufficient  out  of 
those  towns  by  whom  such  enquests  may  be  made  full, 
except  enquests  for  the  death  of  man,  whereat  all  being 
twelve  years  of  age  ought  to  appear  unless  they  have 
reasonable  cause  of  absence^  (o). 

The  case  put  of  the  Mutiny  Act  can  hardly  be  seriously 
treated.    Could  a  woman,  who  had  chosen  to  enlist  and 


(a)  SeUim*i  Tit,  Manor,  757. 

(6)  Palgrave'i  Parliamentary 
Writs,  vol.  L,  164 ;  84  Edw,  1. 

(c)  Coie  (2  Inst,,  p.  147)  com- 
znenta  upon  the  above,  as  to  those 
under  twelve,  thus : — "And  there- 
fore, albeit  they  could  not  be  pre- 
sent ad  inquiaitionem  faciendam, 
being  under  age  of  twenty-one, 
yet  they  ought  to  bo  there  to  take 


the  oath,  and  to  discover  felonies, 
if  any  they  knew  according  to  their 
oath."  See  Co,  Liu,,  sect.  259, 
"when  it  is  said  that  males  or 
females  be  of  full  age,  this  shall 
be  intended  of  the  age  of  twenty- 
one  years."  "  Also  a  man  before 
the  sayd  age  shall  not  be  swome 
in  an  enquest." 
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had  afterwards  been  guilty  of  muUny,  be  heard  to  plead       1868. 
that  the  Act  oidy  had  regard  to  "  man  ?"  Chouooh 


Cur.  adv.  vult. 

BoYiLL,  d  J.    It  is  quite  unnecessary  to  consider  the 
general  question  whether  it  is  desirable  that  women 
should  possess  the  franchise  of  voting  at  the  election  of 
members  of  Parliament.    What  the  Court  has  to  deter- 
mine is  whether  they  now  possess  that  right    In  the 
present  case  it  is  agreed  that  the  right  of  the  appellant 
must  depend  on  the  construction  to  be  placed  on  the 
Bepresentation  of  the  People  Act,  1867.    On  that  statute 
two  questions  are  raised— -firsts  whether  women  are  in- 
cluded in  the  words  **  every  man  ;*  and,  secondly,  whether 
women  are  subject  to  any  legal  incapacity.    If  women 
are  not  included  in  those  words  '*  every  man'^  in  the 
Act^  or  are  incapacitated,  the  judgment  of  the  Court 
must  be  in  favour  of  the  respondent.    On  the  question 
whether  they  were  incapacitated,  Mr.  Coleridge  contended 
that  women  had  a  right  to  the  franchise  at  common  law, 
that  nothing  had  taken  it  away  from  them,  and  that, 
therefore,  they  were  not  incapacitated.     Indeed,  in  the 
present  instance,  I  rather  understood  him  to  contend  that 
the  appellant  was  entitled  to  vote  by  common  law  right. 
There  has  not  been  produced  before  the  Court  any  re- 
ported dedsion  in  favour  of  the  right  of  women  to  the 
fianchise,  unless  the  notes  of  cases  referred  to  in  OKve 
V.  Ingram,  (a)  can  be  so  called,  and  Mr.  Coleridge  was 
•obliged  to  admit  that  for  several  hundred  years  no  in- 
stance could  be  found  of  the  exercise  of  any  such  right 

(a)  7  Mod,  Rep.  268. 


Lhqs. 


24  MICHAELMAS  TERM, 

1868^  This  alone  was  sufficient  to  raise  a  veiy  strong  presump- 
Chorltoh  *^^^  ^f  ^^®  non-existence  of  the  right  in  point  of  law. 
Lnros.  ^^  ^^  quite  true  that  a  few  instances  of  women  being 
parties  to  indentures  of  returns  of  members  of  Parliament 
have  been  shown,  and  it  is  quite  possible  that  there  may 
have  been  some  other  instances  in  early  times  of  women 
having  voted  and  assisted  in  legislation.  Indeed,  such 
instances  are  mentioned  by  Selden  (a).  But  these  are 
of  comparatively  little  weight  opposed  to  the  usage  of 
several  centuries,  and  what  has  been  commonly  assented 
to  as  the  law,  raises  a  strong  presumption  of  what  the 
law  is,  and  casts  upon  those  who  dispute  it  the  burden 
of  proof.  The  statute  52  ffen,  3,  a  10,  relieving  women 
from  attendance  at  the  Sheriff's  Toum,  and  the  instances 
referred  to  in  the  Lyme  case  in  2  Luders'  Reports,  by 
no  means  establish  that  women  ever  had  the  right  to  or 
did  in  fact  vote.  A  record  produced  of  the  1  &  2 
Philip  and  Mary  showed  that  Dame  Copley  assisted  in 
the  return  of  the  member  for  Oattoriy  it  might  be  as 
returning  officer,  or  as  lady  of  the  manor,  and  this  might 
explain  the  other  similar  instances ;  and  the  same  obser- 
vation applies  to  the  instances  in  which  Lady  Padcington 
assisted  at  election  returns,  since  it  may  be  gathered 
from  the  report  of  Olive  v.  Ingram  (5),  that  the  precepts 
were  addressed  to  her  as  lady  of  the  manor,  and  directed 
her  to  return  two  members  to  Parliament  With  regard 
to  the  cases  mentioned  in  OUve  v.  Ingram,  and  cited 
from  some  manuscript  work  of  Mr.  HdkeweU,  it  may  be 
pointed  out  that  they  vary  in  different  parts  of  the  report ; 
and  although  the  argument  was  several  times  adjourned, 
it  does  not  appear  that  anything  reliable  could  be  dis- 

(a)  EpinmiSf  Tol.  3,  p.  10.  (ft)  7  Mod»  R^.  263. 
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covered  respecting  it.  They  are  not  even  mentioned  in  1868. 
the  report  of  the  same  case  in  Strangers  Reports,  and  Chorltoh 
altogether  but  little  weight  can  be  attached  to  them.  If  -^aiq^, 
there  were  any  such  decision  as  that  said  to  be  decided 
in  14  Jac,  1,  it  is  surprising  that  no  further  notice  or 
trace  of  it  should  be  found.  At  this  distance  of  time  we 
have  no  means  of  ascertaining  the  particulars  of  such  a 
case,  nor  the  circumstances  under  which  the  returns 
which  have  been  referred  to  were  made,  or  what  ques- 
tions were  raised  respecting  them.  The  decisions  as  to 
what  offices  women  may  hold,  or  whether  they  come 
within  the  description  contained  in  particular  statutes, 
do  not  materially  assist  us.  On  the  other  hand,  Lord 
Coke  (a)  treats  it  as  clear  law  in  the  time  of  James  1, 
that  women  were  incapacitated  from  voting ;  and  in  the 
case  of  Olive  v.  Ingram  the  majority  of  the  Judges  were 
of  that  opinion. 

In  the  work  of  Serjeant  Heyivood,  who  was  well 
acquainted  with  election  law,  published  in  1812,  women 
are  classed  among  those  who  are  incapacitated  from 
voting,  and  the  same  view  has  been  accepted  by  HaUam 
and  other  writers  in  modem  times,  and  was  to  some 
extent  recognized  by  the  Legislature  in  1832,  when  by 
the  Reform  Act  they  conferred  the  franchise  in  boroughs 
upon  ''male  persons.'^  There  can  be  no  doubt,  too,  that 
at  the  time  of  the  passing  of  the  Act  of  1867,  the  common 
understanding  of  lawyers  and  all  others  was  that  women 
were  incapacitated  from  voting,  and  the  Legislature  must 
be  assumed  to  have  acted  under  that  impression ;  and 
yet  by  sect  66  it  reserves  all  ''laws,  customs,  and 
enactments  then  in  force.*'    Mr.  Coleridge  has  forcibly 

(a)  4  Insi,  5. 
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1868.       contended  that  if  women  were  ever  entitled  to  the 
Chorltoh     franchise  no  Act  has  been  passed — nothing  has  occurred 

L»Qs.  *^  *^^  ^*  away  ;  but  if  that  be  so,  yet  the  (axst  of  its  not 
having  been  asserted  for  centiuies  raises  a  very  strong 
presumption  against  its  ever  having  had  l^al  existence. 
Considering  therefore  that  there  is  no  reliable  decision  or 
authority  reported  in  favour  of  the  claim,  that  there  are 
the  opinions  against  it  of  high  authority  to  which  I 
have  referred,  and  that  the  usage  to  the  contrary  has 
been  so  long  and  uninterrupted,  I  come  to  the  conclusion 
that  there  is  no  such  right,  and  that  women  are  subject 
to  legal  incapacity  within  the  meaning  of  sect.  3  of  the 
Bepresentation  of  the  People  Act,  1867.  Assuming, 
however,  that  the  claimant  were  not  so  subject  within 
the  meaning  of  the  statute,  the  question  would  then  arise 
whether  the  franchise  has  been  conferred  upon  women  by 
that  Act,  aided  by  the  provisions  of  Lord  RomiUya  Act. 
That  would  depend  upon  the  proper  construction  to 
be  placed  upon  sect  3  of  the  Bepresentation  of  the 
People  Act,  1867,  which  enacts  that  "Every  man"  with 
certain  prescribed  qualifications,  shall  be  endowed  with 
the  franchise  as  voters  in  borougha 

By  the  13  &  14  Vict  c.  21,  s.  4,  it  is  enacted  that 
''In  all  Acts  words  importing  the  masculine  gender 
shall  be  deemed  and  taken  to  include  femalesi  and  the 
singular  to  include  the  plural,  and  the  plural  the 
singular,  unless  the  contrary  as  to  gender  or  number  is 
expressly  provided." 

In  construing  the  3rd  section  of  the  Bepresentation  of 
the  People  Act,  1867,  regard  must  be  had  to  the  whole 
of  the  enactment,  with  a  view  to  ascertain  whether  the 
word  ''man "be  used  in  the  sense  of  "person,"  or  is 
meant  to  signify  "  male  person."    By  sect.  66  of  that 
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Acfc^  it  is  provided  that  "  the  franchises  conferred  by       1868. 
this  Act  shall  be  in   addition  and  not  in  substitution      Chorltov 
for  any  existing  franchises^  but  so  that  no  person  shall        LiHas. 
be  entitled  to  vote  for  the  same  place  in  respect  of  more 
than  one  qualification,  and   subject  to   the  provisions 
of  this  Act,  all  laws,  customs,  etc.,  shall  remain  in  force/' 
By  sect.  59  it  is  enacted,  ''  This  Act,  so  far  as  is  con- 
sistent with  the  tenor  thereof,  shall  be  construed  as  one 
with  the  enactments  for  the  time  being  in  force,  relat- 
ing to  the  Bepresentation  of  the  People,  and  with  the 
Begistration  Acts.^' 

By  the  Beform  Act  of  1832  the  occupier's  franchise 
in  boroughs  is  expressly  given  to  male  persons  being 
qualified  as  therein  is  required;  and  by  sect  33,  ^'No 
person  shall  be  entitled  to  vote  in  the  election  of  a 
member  or  members  to  serve  in  any  future  Parliament 
for  any  city  or  borough,  save  and  except  in  respect  of 
some  right  conferred  by  this  Act,  or  as  a  burgess  or  free- 
man, or  as  a  freeman  and  liveryman,  or,  in  the  case  of  a 
dty  or  town  being  a  county  of  itself,  as  a  freeholder  or 
burgage  tenant,  as  hereinbefore  mentioned/'  It  is 
perfectly  clear  that  women  would  not  be  entitled  to 
the  franchise  under  that  Act,  and  as  the  two  Acts  are 
to  be  construed  as  one,  we  should  endeavour  as  far  as 
possible  to  place  such  a  construction  upon  the  late  Act 
as  would  make  it  consistent  with  the  provisions  of  the 
former  statute.  There  is  no  doubt  that  in  many  statutes 
*'  man  "  may  properly  be  held  to  mean  woman,  whilst 
in  others  it  would  be  ridiculous  to  suppose  it  was  used 
in  any  other  sense  than  as  designating  the  male  sex. 
One  must  look  at  the  subiect-matter  as  well  as  to  the 
general  scope  and  language  of  the  provisions  of  the  late 
Act,  in  order  to  ascertain  the  meaning  of  the  Legisla- 
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1868.       ture.     I  do  not  collect  from  the  language  of  the  Act 
Chobltoh      that  there  is  any  intention  to  alter  the  description  of  the 

Liios.  persons  who  are  to  vote,  but  I  should  conclude  the 
object  was  to  deal  with  their  qualifications,  and  if  so  im- 
portant an  alteration  was  intended  to  be  made  as  to 
extend  the  franchise  to  women  who  had  not  before 
enjoyed  it,  and  were  in  fikjt  excluded  from  it  by  the 
terms  of  the  Reform  Act,  it  could  hardly  be  supposed 
that  the  Legislature  would  have  made  it  by  using  the 
term  "  man  ;"  indeed,  in  the  very  next  Act,  which  was 
intended  to  apply  to  and  extend  the  Factory  Acts^ 
women  and  females  are  expressly  included. 

The  conclusion  at  which  I  have  arrived  is  that  the 
Legislature  used  ''  man  "  in  the  same  sense  as  "  male 
persons"    in    the   former  Act,    that    this    word    was 
intentionally  used  in  order  to  designate  expressly  the 
male  sex,  and  that  it  amounts  to  an  express  enactment 
and  provision  that  every  man,  as  distinguished  from 
woman,  possessing  the  qualification,  was  to  have  the 
franchise,  and  in  that  view  Lord  RomiUy's  Act  does  not 
apply  to  this  case,  and  will  not  extend  the  meaning  of 
the  word  "  man  "  so  as  to  include  "  woman.'*    Upon  this 
part  of  the  case  the  decision  of  the  Court  of  Session  in 
Scotland  is  also  in  point,  and  in  that  decision  I  entirely 
concur.     On  both  grounds,  therefore — first,  that  women 
were  legally  incapacitated  from  voting  for  members  of 
Parliament,  and,  secondly,  that  the  section  is  limited  to 
^         men,  and  does  not  extend  to  women — I  think  women 
are  not  entitled  to  the  franchise,  and  the  decision  of  the 
Revising  Barrister  must  be  confirmed  in  this  and  the 
other  cases  which  depend  upon  it.    It  is  not  a  case  in 
which  costs  should  be  allowed. 


XXXII.  VICTOBIA.  29 

WiLLES^  J.     I  am  of  the  same  opinion.    The  applica-        1868. 
tion  of  the  Act  called  RomiUy'a  Act,  contended  for  by      Chobltoit 
the  appellant,  is  a  strained  one.     It  is  not  easy  to  con*        jjnoa, 
ceive  that  the  firamer  of  that  Act,  when  he  used  the 
word  ''  expressly,''  meant  to  suggest  that  what  is  neces- 
sarily or  properly  implied  by  language  is  not  expressed 
by  such  language.     It  is  quite  dear  that  whatever  the 
lAi^guage  used,  necessarily,  or  even  naturally  implies,  is 
expressed  thereby.     Still  less  did  the  framer  of  the  Act 
intend  to  exdude  the  rule,  alike  of  good  sense^  gram- 
mar and  law,  that  general  words  are  to  be  restrained  to 
the  subject-matter  with  which  the  speaker  or  writer  is 
dealing. 

Apply  these  conclusions,  and  remember  that  the  Act 
to  be  construed  is  not  only  to  be  interpreted  according  to 
these  general  rules,  but  that  it  expressly  enacts  (a)  that  it 
is  to  be  construed  together  with  the  previous  Acts  on  the 
same  subject,  and  especially  the  great  Act  of  2  WiU.  4, 
c.  45.  What  is  the  result  ?  It  is  that  the  Legislature, 
up  to  the  passing  of  the  Act  of  1867,  was  unquestionably 
dealing  with  qualifications  to  vote,  of  men  in  the  sense  of 
male  persons,  and  was  providing  what  should  entitle 
such  individuals  of  mankind  to  vote  at  Parliamentary  elec- 
tions ;  and,  without  going  through  the  Act  of  1867, 1 
may  say  that  there  is  nothing,  unless  it  be  the  point  now 
in  question,  to  show  that  the  intention  of  the  Legislature 
was  ever  diverted  from  the  question  what  should  be  the 
qualification  entitling  male  persons  to  vote,  to  the 
question,  whether  the  personal  incapacity  of  other  per- 
sons to  vote  should  be  removed.  The  Act  throughout 
is  dealing,  not  vrith  the  capadty  of  individuals,  but 

(a)  Sects.  56,  59. 
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1868.       with    their   qualification.      Assuming,    therefore,  that 
Choeltoh     women  would  have  had  a  right  to  vote  by  the  common 

LiHas.  ^^^»  apart  from  the  statutes,  it  would  require  something 
further  to  establish  that  more  modern  legislation  has 
done  away  with  the  restriction  (if  it  was  a  restriction), 
imposed  by  the  Reform  Act,  which  in  terms  confines 
the  right  of  voting  in  the  new  constituencies  to  male 
persons. 

It  further  appears  to  me  that  the  Lord  Chief  Justice 
is  right  in  holding  that,  assuming  RomiUy's  Act  to 
apply,  it  would  not  have  worked  the  change  that  is 
desired  in  favour  of  women,  because  the  Act  of  1867  does 
"  expressly"  in  every  sense  exclude  persons  under  a  legal 
incapacity,  and  women  are  under  a  legal  incapacity  to 
vote  at  elections.  What  was  the  cause  of  it,  it  is  not 
necessary  to  go  into,  but,  admitting  that  fickleness  of 
judgment  and  liability  to  influence  have  sometimes  been 
suggested  as  the  ground  of  exclusion,  I  must  protest 
against  it  being  supposed  to  arise  in  this  country  from 
any  under-rating  of  the  sex,  either  in  point  of  intellect  or 
worth.  That  would  be  quite  inconsistent  with  one  of  the 
glories  of  our  civilization — the  respect  and  honour  in 
which  women  are  held.  This  ia  not  a  mere  fancy  of  my 
own,  but  will  bo  found  in  Selden  (a),  in  the  discussion  of 
the  origin  of  the  exclusion  of  women  from  judicial  and 
like  public  functions,  where  the  author  gives  preference 
to  this  reason,  that  the  exemption  was  founded  upon 
motives  of  decorum,  and  was  a  privilege  of  the  sex 
(honestatis  pHvilegium),  Selden  refers  to  many  systems 
of  law  in  which  this  exclusion  prevailed,  including  the 
civil  law  and  the  canon  law,  which  latter,  as  we  know, 

(a)  Vol.  1,  torn.  2,  p.  loss,  De  Synedrni  Vdenm  SbrSeonm, 
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excluded  women  from  public  functions  in  some  remark-        1868. 
able  instances.   With  respect  to  the  civil  law,  I  may  add      Ohoblioh 
a  reference  to  the  learned  and  original  work  of  Sir  Pat^        Lik<». 
rick  Oolquhoun,  on  the  Boman  Law  (a),  where  he  com- 
pares the  Boman  system  with  ours,  and  states  that  a 
woman  "  cannot  vote  for  members  of  Parliament,  nor  sit 
in  either  the  House  of  Lords  or  Commons/' 

As  to  this  coimtry  in  particular,  there  is  this  passage 
referred  to  by  the  Lord  Chief  Justice  from  Sdden's 
*'  England's  Epinomis "  (b),  which  has  reference  to  the 
ancient  Britons,  whose  custom  was  that  women  '^had 
prerogative    in  deliberative   sessions    touching    either 
peace,  government,  or  martial  affaira''  But  this  is  stated 
as  a  pecidiarity  of  the  Britons ;   and,  coming  down  to 
the  time  of  the  Saxons  (o),  of  whom  no  such  custom  is 
recorded,  it  appears  that  women  cannot  have  been  ad- 
mitted to  their  councils,  where  no  one  took  part  unless 
entitled  to  bear  arms,  and  invested  with  them  in  the 
pubUc  assembly,  which  investiture  Tacitua  (d)  likened 
to  the  assumption  of  the  toga  viiHiSj  and  Selden  to 
being  knighted.     It  is  true  that  abroad  the  order  of 
knighthood  was  sometimes  conferred  upon  women  ;  but 
this  does  not  appear  ever  to  have  been  the  case  in  Eng- 
land ;  for  Littleton  (e)  shows  that  a  woman  could  not 
perform  knight's  service  in  person,,  and,  when  land  held 
by  military  tenure  came  to  her  by  descent,  she  had  to 
perform  the  duty  by  deputy.    And  here  I  may  observe 
that,  in  the  cases  of  constable  and  sheriff,  which  latter  is 
the  highest  authority  produced  by  the  appellant  for  the 
exercise  of  public  functions  by  a  woman,  the   reason 

(a)  YoL  1,  p.  580.  (d)  Qtrma.  o.  13. 

(ft)  Tol.  S,  p.  10.  (c)  Sect.  96,  and  Co,  LkL  70,  b. 

(e)  Id,  p.  18. 
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1868.       given  in  the  authority  referred  to  as  to  the  constable 

Chorltoh      was,  that  she  could  appoint  a  deputy  (a),  which  a  voter 

LiHGs         ^^  member  of  the  House  of  Commons  could  not  do ;  and 

in  the  solitary  and  exceptional  case  of  the  shrievalty  of 

Westmoi^eland  (6),  Anne,  Countess  of  Pembroke,  took 

by  descent  pursuant  to  the  grant  to  her  ancestor,  De 

Yipont,  and  his  heirs  general,  an  office  which  could  have 

been  and  usually  is  discharged  by  deputy,  although  the 

Countess,  being   a  person    of   unusual    gifts  both   of 

body  and  mind,  thought  fit  to  discharge  the  duties  in 

person. 

Mr.  Kemble,  in  his  "  Saxons  in  England"  (c),  in  which 
work  he  had  the  assistance  of  the  invaluable  labours  of 
the  Becord  Commissioners^  discusses  the  constitution  of 
the  Witena  Oemot  in  Anglo-Saxon  times ;  and  in  p.  198 
he  refers  to  one  or  two  charters  somewhat  analogous  to 
the  returns  referred  to  by  Mr.  Colei^dge,  signed  by  the 
Queen  and  other  women  always,  as  Mr.  Kemble  believed^ 
ecclesiastics  of  rank  and  wealth :  but  he  by  no  means 
draws  the  conclusion  that  women  could  regularly  take 
part  in  the  public  councils  of  the  Anglo-Saxons ;  and  he 
considers  that  the  abbesses  who  signed,  if  present  at  the 
Gemot,  were  so,  for  the  purpose  of  watching  matters 
affecting  the  interests  of  their  convents,  and  attesting  its 
acts  in  such  matters,  without  forming  part  of  the  regular 
body— just,  it  may  be  observed,  as  the  judges  have  at 
present  a  right  to  be  in  the  House  of  Lords,  in  order  to 
advise,  but  not  to  vote.  And,  as  to  the  other  women  of 
distinction  present,  he  suggests  the  probability  of  their 
names  being  put  in  by  way  of  compliment — an  explana- 
tion not  unlikely,  if,  as  I  believe,  it  has  not  been  un- 

(a)  2  Hawh  c.  10, 8.  37.  (c)  VoL  2,  pp.  180, 196, 198. 

(6)  Co,  Liu,  326  a,  notis. 
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common  m  modem  times  (I  know  of  one  instance  in       1868. 
which  it  was  done)  for  persons  who  happened  to   be     Chohlton 
present  when  the  indenture  of  return  was  being  signed        Ltnop, 
to  be  asked  to  sign,  even  though  they  were  not  electors. 
Indeed,  it  has  been  questioned  whether  indentures  so 
signed  were  good,  and  decided  that  they  were  if  properly 
signed  by  the  returning  officer. 

Coming  now  to  a  more  recent  period,  it  is  said  that 
women  might  be  suitors  of  the  county  court,  and  must 
therefore  have  been  among  the  voters  for  the  election  of 
knights  of  the  shire.  But,  even  supposing  that  women 
could  be  present,  could  they  act  as  suitors,  who  were  in 
fact  the  judges  of  the  questions  which  came  before  the 
Court  ?  Apparently  not,  for,  we  know  from  authority, 
as  well  as  experience,  that,  except  matrons,  in  the  case 
of  a  writ  de  ventre  hiapidendo,  or  of  an  enquiry  as  to 
pregnancy  upon  a  plea  in  stay  of  execution  by  a  woman 
capitally  convicted^  women  could  not  sit  on  juries, 
&a  (a).  It  seems,  therefore,  that  women,  even  when 
suitors,  were  excluded,  or  rather  excused,  by  the  common 
law  :from  exercising  the  public  functions  of  suitors,  in 
which  capacity  it  was  suggested  that  they  must  have 
had  the  right  of  voting. 

The  Lord  Chief  Justice  has  gone  through  the  autho- 
rities against  the  alleged  right ;  to  which  must  be  added 
that,  on  the  other  hand,  no  authority  within  those  limits 
to  which  we  ought  to  confine  ourselves,  as  lawyers,  has 
ever  laid  down  the  contrary,  because,  in  the  course  of 
the  discussion  of  Olive  v.  iTigram  {b\  Lee,  C.  J.,  appears 
to  have  at  last  satisfied  himself  that  women  could  not 
vote  for  members  of  Parliament. 

(o)  Lambar^i  Eirtnareha,  897.  (6)  Ubi  svpra. 

TOL.  I.      F.C,  P 
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1868,  And  now  let  us  see  if  no  light  can  be  thrown  on  the 

CnoBLTOM  question  from  a  neighbouring  quarter.  We  have  been 
Liwas,  dealing  with  the  question  whether  women  can  be  repre- 
sented in  the  House  of  Commons.  But^  take  the  case 
of  a  peeress  in  her  own  right,  who,  if  of  the  other  sex, 
would  have  a  seat  and  vote  in  the  House  of  Lords,  can 
she  appear  and  take  her  seat  there  ?  No ;  it  is  un- 
questionable that  she  can  neither  sit  herself  nor  vot^  by 
proxy.  She  has  most  of  the  other  privileges  of  her 
peerage  ;  but,  what  is  her  cB^ae  with  respect  to  her  being 
represented  in  Parliament?  It  appears  to  have  been 
supposed  at  one  time  that  she  could  appoint  a  proxy ; 
but  this  soon  died  out ;  and  until  still  later  times  it  was 
thought  that,  if  married,  she  could  be  represented  by 
her  husband,  who  should  be  a  peer  in  her  right.  Coke 
LitL  (a)  refers  to  a  record  favouring  that  opinion,  and 
adds  that  readers  must  form  their  own  judgment  whether 
the  law  is  so  or  not.  Lord  Hale's  note  to  that  passage 
shows  that  he  thought  that,  after  issue  bom,  the  husband 
would,  or  might,  have  the  right.  However,  that  was 
questioned  in  a  note  of  Mr.  Hargrave  (b) ;  and  in  a  note 
by  Mr.  Butler  (c),  it  is  shown  that  though  both  in  this 
country  and  also  in  France  it  was  once  thought  that 
there  could  have  been  such  a  right  of  representation, 
yet,  to  use  Mr.  BuUer's  expression,  the  right  must  now 
be  considered  as  ''extinct,'"  or  perhaps,  in  as  much  as  in 
our  system  there  is  no  negative  prescription  against  a 
law,  it  may  be  more  correct  to  say  that  the  right  never 
existed.  Can  there  be  any  difference  in  the  case  of 
women,  whose  right  to  take  part  in  the  public  councils,  if 
it  ever  existed,  would  in  modem  times  of  necessity  have 

(a)  29  b.  (e)  Id,  826  a,  n.  (2). 

(6)  Co,  lAtU  29  b,  n.  (1). 
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taken  the  form  of  choosing  some  one  to  represent  them       1868. 
there — can  there  be  any  more  reason  why  a  woman  not      Chorltoit 
a  peeress  should  have  a  right  to  choose  her  represen-        jj^^  . 
tative  in  the  House  of  Commons,  than  why  a  peeress 
should  have  a  right  to   be  represented  in  the  other 
House,  where  the  power  of  voting  by  proxy  might  even 
suggest  a  favom-able  distinction  ?    It  is  clear  that  a 
woman  has  no  such  right  in  either  case ;  and  that  the 
absence  of  such  right  is  referable  to  the  fact  that  in 
this  country,  in  modem  times,  chiefly  out  of  respect  to 
women,  and  a  sense  of  decorum,  and  not  from  their  want 
of  intellect  or  their  being  for  any  other  such  reason  unfit 
to  take  part  in  the  government  of  the  country,  they  have 
been  excused  from  taking  any  share  in  this  department 
of  pubHc  affairs. 

In  either  point  of  view,  therefore,  whether  lookiug  at 
the  true  construction  of  the  system  of  Acts  founded  upon 
this  part  of  2  WUL  4  c.  45,  or  construing  the  Act  of 
1867  by  itself,  excluding,  as  it  does,  persons  under  a 
legal  incapacity,  and  therefore  unaffected  by  RomUlya 
Act,  I  am  obliged  to  come  to  the  conclusion  that  this 
appeal  ought  not  to  prevail. 

Btles,  J.  I  am  of  opinion  that  the  Revising  Banister 
was  right  in  expimging  this  lady's  name  from  the  list. 
I  arrive  at  that  conclusion  in  two  ways.  First,  I  think 
it  clear  from  the  words  of  the  Act  30  &  31  Vict  c.  102, 
that  the  word  **  man "  ill  section  3  does  not  include 
woman,  but  is  confined  to  a  man  in  the  ordinary  and 
proper  signification  of  that  word.  No  doubt  the  word 
"  man"  in  a  scientific  treatise,  a  work  on  Zoology,  or  on 
fossil  organic  remains,  would  include  men,  women,  and 
children,  as  constituting  the  highest  order  of  vertebrate 

D  2 
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18G8.  animals.  It  is  also  used  in  an  abstract  and  general  sense 
Chorlton  ^^  philosophical  or  religious  disquisitions.  But  in  almost 
Lixas  every  other  connection  the  word  '*  man"  is  used  in  con- 
tradistinction to  '*  woman."  Certainly  this  restricted 
sense  is  its  ordinary  and  popular  sense.  Now  it  is  a  well 
known  rule  in  the  construction  of  statutes,  that  as  they 
are  passed  for  the  guidance  of  the  people  their  language 
is  to  be  construed  in  its  ordinary  and  popular  sense. 
But  all  doubt  is  removed  by  reference  to  the  Reform 
Act,  1832,  2  Will.  4,  c.  45,  where  in  a  similar  connec- 
tion, instead  of  the  word  "  man"  we  find  the  expression 
"  male  person ;"  for  another  rule  of  construction  is,  that 
Acts  in  pari  materid  are  to  be  construed  together  and 
to  receive  the  like  construction.  And  this  is  not  only 
the  general  rule  of  construction,  but  is  by  the  59th  sec* 
tion  of  this  Act  expressly  applied  to  the  two  Acts  now 
under  consideration ;  for  that  section  expressly  enacts 
that  this  Act  shall  be  construed  £U9  one  with  the  enact- 
ments for  the  time  being  in  force  relating  to  the  repre- 
sentation of  the  people ;  and  though  we  are  not  at  liberty 
to  construe  an  Act  of  Parliament  by  reference  to  the 
debates  upon  it  in  the  Legislature,  yet  it  is  impossible 
to  suppose  that  Parliament,  while  dealing  with  qualifica- 
tions, and  qualifications  only,  by  the  variation  of  a  phrase 
(which  at  the  least  may  convey  the  same  meaning  as 
its  predecessor  in  the  Reform  Act),  intended  to  admit  to 
the  poll  another  half  of  the  population.  Lastly,  the 
consequence  of  such  a  construction  would  be  that  women 
would  in  many  cases  be  admitted  to  the  newly  created 
franchises,  but  not  to  the  old  ones,  without  any  reason  for 
the  distinction.  Independently,  therefore,  of  what  is  called 
Lord  RomiUj/s  Act,  13  &  14  Vict.  c.  21,  it  is  plain  that 
the  word  "  man"  does  not  in  the  recent  Reform  Act  com- 


XXXII.   VICTORIA.  S7 

prehend  womea  But  the  statute  13  &  14  Vict,  does  1868. 
not,  as  it  appears  to  me,  create  any  insuperable  difficulty.  Choklion 
It  enacts^  in  section  4,  that  in  all  Acts  of  Parliament  Luraa. 
words  importing  the  masculine  gender  shall  be  deemed 
to  include  females,  unless  the  contrary  be  expressly  pro- 
vided. The  statute  on  the  appellant's  construction  would 
have  created  the  same  difficulty  if  the  expression  '^  male 
person"  had  been  continued  to  be  used.  The  difficulty, 
if  any,  is  created  by  the  use  of  the  word  "  expressly." 
But  the  word  does  not  necessarily  mean  "  expressly  ex- 
cluded by  words.''  On  the  contrary,  where  that  is  meant 
by  the  statute  the  statute  says  so ;  as  in  the  next  sen- 
tence, where  it  is  enacted  that  the  word  '*  county"  shall 
include  county  of  a  city  or  town,  unless  the  extended 
meaning  is  expressly  excluded  by  words.  And,  accord- 
ingly, it  is  so  excluded  by  section  61  of  the  last  Reform 
Act  The  word  "  expressly"  often  means  no  more  than 
"plainly,"  "clearly,"  or  the  like;  as  will  appear  on 
reference  to  any  English  dictionary.  And  reading  the 
first  Reform  Act  with  the  last  Reform  Act,  as  by  the 
last  itself  (o)  we  are  directed  to  do,  I  think  it  does  ap- 
pear very  clearly,  and  therefore  "  expressly,"  that  by  the 
word  "  man"  in  the  last  Reform  Act  is  meant  a  male 
person  only.  But  supposing  that  to  be  otherwise,  and 
that  the  word  "man"  in  section  3  comprehends  both 
sexes,  still  the  statute  excludes  in  terms  all  infants,  and 
all  who  are  subject  to  any  legal  incapacity.  I  agree  in 
what  has  been  already  said  by  my  Lord  and  my  brother 
WiUes  on  this  subject,  in  whose  observations  I  concur. 
Women  for  centuries  have  always  been  considered  legally 
incapable  of  voting  for  members  of  Parliament,  as  much 

(a)  Sect.  59. 


T. 

Lnrcis. 


38  MICHAELMAS  TERM, 

1868.  so  as  of  beiug  themselves  elected  to  serve  as  members. 
Choklton  "^^^  expression  **  legal  incapacity"  in  the  statute  cannot 
be  confined  to  total  incapacity  to  do  any  legal  act  what- 
ever^  but  must  comprehend  legal  incapacity  to  do  this 
particular  act  of  voting,  though  there  may  be  a  capacity 
to  do  some  legal  acts,  otherwise  an  alien  might  vote  for 
a  member  of  Parliament.  In  addition  to  all  which  we 
have  the  unanimous  decision  of  the  Scotch  Judges.  I 
trust  their  and  our  unanimous  decision  will  for  ever 
exorcise  and  lay  the  ghost  of  a  doubt  which  ought  never 
to  have  made  its  appearance. 

Keating,  J.  Mary  Abbott  claimed  to  vote  for  mem- 
bers of  Parliament  for  the  city  of  Ma/nclieater  in  respect 
of  one  of  the  franchises  conferred  by  the  80  &  31  Vict. 
c.  102,  s.  3.  The  claim  was  disallowed  by  the  Beviang 
Barrister,  on  the  ground  that,  being  a  woman,  she  was 
not  entitled  to  be  placed  on  the  register  of  voters,  and 
the  present  appeal  is  from  that  decision.  The  question 
depends  upon  the  construction  of  the  3rd  section  of  the 
Aepresentation  of  the  People  Act,  1867,  which  provides 
that ''  every  man ''  of  full  age  '^  not  subject  to  any  l^gal 
incapacity,''  shall  (upon  compliance  with  certain  con- 
ditions) be  entitled  to  be  registered  as  a  voter ;  and  it 
has  been  contended  for  the  appellant,  that  when  the 
Legislature  enacted  that  '^  every  man"  should  vote,  they 
intended  thereby  to  confer  the  franchise  upon  women  also. 
Considering  that  there  is  no  evidence  of  women  ever 
having  voted  for  members  of  Parliament  in  cities  or 
boroughs,  and  that  they  have  been  deemed  for  centuries 
to  be  legally  incapable  of  so  doing,  one  would  have  ex- 
pected that  the  Legislature,  if  desirous  of  making  an 
alteration  so  important  and  extensive  as  to  admit  them 
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to  the  franchise,  would  have  said  so  plainly  and  dis-       1868. 
tinctly,  whereas,  in  the  present  case,  they  have  used  ex-     Chormon 
piessions  never  before  supposed  to  include  women  when        j^^'^^ 
found    in  previous  Acts   of  Parliament  of  a  similar 
character,  and  have  incorporated  the  Act  in  which  they 
aie  now  found  with  other  Acts,  jpan  Tnaterid,  which 
confessedly  exclude  them.    But  it  is  said  that  the  word 
**  man*'  in  the  present  Act,  must  be  construed  to  include 
"  woman/'  because  by  the  13  &  14  Vict.  c.  21,  s.  4,  it  is 
enacted  that  **  in  all  Acts,  words  importing  the  mascu- 
line gender  shall  be   deemed  and  taken  to   include 
females,  unless    the  contrary  is  expressly   provided." 
Now  all  that  section  4  of  the  13  &  14  Vict,  c.  21  could 
have  meant  by  the  enactment  referred  to  was  that  in 
future  Acts  words  inporting  the  masculine  gender  should 
be  taken  to  include  females,  where  a  contrary  intention 
should  not  appear.    To  do  more  would  be  exceeding  the 
competency  of  Parliament  with  reference  to  future  legis- 
lation.    But,  in  the  present  statute,  it  seems  to  me  the 
Legislature  has  clearly  expressed  the  intention  not  to  ex- 
tend the  firanchise  to  women,  not  only  by  the  absence  of 
express  words  so  extending  it^  but  by  the  56th  and  59th 
sections,  which  place  the  new  franchises  as  additional, 
and,  as  fiu*  as  possible,  upon  the  same  footing  as  those 
created  by  the  2  WiiL  4.  c,  45,  with  which  Act  it  is 
incorporated,  and  which  in   terms    excludes  females. 
Again,  the  3rd  section  of  the  Act  in  question  expressly 
applies  only  to  persons  "not  subject  to  any  legal  in- 
capacity "  to  vote.    But  it  was  contended  on  the  part  of 
the  appellant,  that  women  were  not  under  any  such  in- 
capacity, as  in  ancient  times  they  had  voted  for  knights 
of  the  shire,  and  their  rights  to  do  so  were  recognised  by 
aaihority.  To  make  good  this  position  we  were  referred  to 
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1868.  two  or  three  indentures  of  returns  of  knights  of  the  shire, 
Chorltos  for  the  county  of  York,  temp.  Henry  V,,  Henry  VII. ,  and 
LiHQB.  Edward  F/.,  which  appeared  to  have  been  sealed  by 
one  or  two  females,  by  themselves  or  attorney.  It  is, 
however,  not  very  difficult  to  suppose  that  in  ancient 
times,  when  such  proceedings  were  probably  not  very 
regular,  a  few  seals  should  have  been  affixed  with- 
out the  legal  right  of  women  to  vote  being  recognised ; 
whereas  it  is  absolutely  inconceivable  that  women  should 
ever  have  possessed  the  franchise,  and  yet  should  have 
ceased  from  its  exercise  for  so  long  a  time  without  a 
trace  being  found  of  any  Act  to  deprive  them  of  their 
right  of  voting,  or  a  suggestion  in  history  or  elsewhere 
of  any  reason  why  they  should  have  been  disfranchised, 
or  of  the  fact  that  they  ever  had  been  disfranchised. 
We  were  also  referred  to  the  report  in  7  Mod.  263,  of 
the  case  of  Olive  v.  Ingram,  in  which  it  was  supposed 
there  were  dicta  favourable  to  the  notion  that  in  ancient 
times  women  voted  for  members  of  Parliament.  The 
case  however,  when  examined,  is  an  authority  the  other 
way.  It  was  a  question  as  to  whether  a  woman  could  vote 
in  the  election  of  a  sexton,  and  Lee,  C.  J.,  who  is  said  to 
have  referred  to  a  manuscript  case  of  HakewM'a  as 
showing  that  a  feme  sole  freeholder  could  vote  for  a 
member  of  Parliament^  later  on  distinctly  wished  it 
should  not  be  understood  that  such  was  his  own  opinion, 
and  the  case  was  ultimately  decided  upon  the  ground 
that  ''a  sexton's  duty  being  in  the  nature  of  a 
private  trust,"  a  woman  might  vote  at  the  election. 
According  to  the  report  of  the  case  in  Strange,  1115, 
the  ground  of  the  decision  is  stated  to  have  been  that 
the  office  of  sexton  *'  did  not  concern  the  public ;"  and 
the  Judges  expressly  guarded  themselves  from  creating 
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any  precedent  or  authority  for  women  having  a  1868. 
right  to  vote  in  matters  concerning  the  public.  On  Chorltoh 
the  other  hand,  the  opinion  of  Lord  Goke,  who  clearly  ^ar*^ 
considered  the  law  to  be,  that  women  were  dis- 
qualified at  common  law,  would,  under  any  circum- 
stancea,  be  of  great  authority ;  but,  when  it  is  supported 
by  centuries  of  usage  quite  in  accordance  with  his  state- 
ment, the  authority  becomes  such  as  it  would  be  im- 
possible for  the  Court  to  disregard.  Mr.  Coleridge^ 
who  ably  argued  the  case  for  the  appellant,  made  an 
eloquent  appeal  as  to  the  injustice  of  excluding  females 
from  the  exercise  of  the  franchise.  This,  however, 
is  not  a  matter  within  our  province.  It  is  for  the 
Legislature  to  consider  whether  the  existing  incapacity 
ought  to  be  removed.  But  should  Parliament  in  its 
wisdom  determine  to  do  so,  doubtless  it  would  be  done 
by  the  use  of  language  very  different  from  anything  that 
is  to  be  foimd  in  the  present  Act  of  Parliament  I 
think  the  Bevising  Banister  was  right,  and  that  his 
decision  ought  to  be  affirmed. 

Decision  affirmed. 

Attorneys — For  Appellant,  P.  II.  Lawrence,  agent 

for  Blavn,  Jk  Chorlton,  Manchester. 
For  Respondent^  JoTmaon  Jk  Weather^ 
alls,  agents  for  Sudlov)  &  Hinde, 
Manchester 
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1868. 


Chorlton,  Appellant ;  Eessler^  Respondent. 


N(yv.  9. 


Women  are  ^pHig  ^Iso  was  a  claim  by  a  woman  of  the   right  to 

BUDJectto  X                                                                                             , 

legal  inca-  vote  in  the  election  of  members  of  Parliament. 

pacity  to  yote 

for  members  The  only  cii-cumstance  in  which  the  facts  differed  from 

See  the  last  the  preceding  case  was^  that  this  was  an  application  to 

case,  iupra.  -^  placed  on  the  list  of  voters  for  the  county. 


Coteridge,  Q.C.  (Pcmkhurst  with  him),  for  the  ap- 
pellant 

MeUiah,  Q.C.  (iJ.  0.  WiUiams  with  him),  for  the  re- 
spondent 

The  C!ourt  (a),  however,  was  of  opinion  that  no  suffi- 
cient distinction  between  this  case  and  the  preceding  one 
could  be  supported.  Looking  to  the  fisu^  that  the  whole 
question  of  the  capacity  of  women  to  vote  whether  for 
borough  or  for  county  members  had  been  argued  in  the 
case  just  decided,  and  the  judgment  of  the  Court  had 
declared  women  to  be  under  a  legal  incapacity  to  exercise 
the  suffrage,  the  argument  could  not  usefully  be  re- 
peated. 

Decision  affirmed. 

(a)  BOYILL,  C.J.|  WlLLBS,  BtLIS,  End  KZAIIHO,  JJ. 
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1868. 


Gregoby,  Appellant ;  Tubner,  Respondent. 

Nov,  9. 

QOLERIDOE,  Q.G  (T.  Chiaholm  Anstey  with  him).  Practice. 

for  the   appellant     This  is  another  daim  by  a  caae.   i^gn- 
woman  to  the  Parliamentary  franchise,  but  of  course  it  hearing, 
is  not  proposed  to  re-argue  the  main  question.     It  is, 
however,  submitted  that  the  Revising  Banister  had  no 
power  of  himself  to  strike  out  the  name  of  the  appellant, 
when  no  objection  had  been  made  (a). 

[Keating,  J.  Where  is  it  stated  in  the  case  that  no 
objection  was  made  ?] 

There  is  no  statement  to  that  effect,  but  that  is  the 
&ci 

Per  Curiam  (6),  we  have  only  jurisdiction  to  decide 
the  points  reserved,  and  the  one  relied  on  is  not  reserved. 

Appeal  dismissed. 
Attorneys — For  Appellant,  Shaen  &  Roscoe, 

(«)  Smith  r,Jame$p  Ifojpw,  dD         (5)  Boyill,  C.J.,Willb,  Brus, 
Fh.  317.  and  Kbatiko,  JJ. 
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1868. 


Nov.  9. 


Wilson,  Appellant;    Town  Clerk  of 
Salford,  E/espondent. 


WiUorij  Martha 

26,  Wilbum  Street 

House 

26,  Wilbum  Street 

A  woman         T^HE  caso  stated  that  by  sect.  13  of  the  Act  6  Vict 

cannot  appeal     X 

under  6  Vict,  c.  18,  the  overseers  of  eveiy  township  are  required 

A  Revising  to  make  out  a  list  "  of  all  persons  who  may  be  entitled 

expunged  the  ^^  vote  in  the  election  of  a  member  or  members  to  serve 

w^wi^duly  ^^  Parliament,  &c/'     In  pursuance  of  this  section  the 

aU^es^^ecte  overseers  of  the  township  of  Salford  placed  on  the  list 

except  as  to  of  voters  for  the  borough  of  Salford  the  name  of  Martha 

sex,  though 

they  were  not     WilsoUy  as  follows  : — 

objected  to : — 

Held,  that 

whether  or 

not  notice  of 

objection  was 

necessary,  the 

olaimanta, 

being  legally 

incapacitated,       Martha  Wilson  was  not  objected  to,  and  her  qualifi- 
appeal.  cation,  as  stated  in  the  list  of  voters,  appeared  to  be 

sufficient  in  point  of  law. 

At  a  Court  held  for  the  revision  of  the  list  of  voters 
for  the  borough  of  Salford,  on  the  17th  of  September, 
18G8,  the  Bevising  Barrister  held  that  the  overseers  had 
mistaken  their  duty  in  placing  the  name  of  Martha 
Wilson  on  the  list  of  voters,  as  she  was  disqualified  on 
account  of  her  sex,  and  her  name  was  expunged  from 
the  list.  The  names  of  1,340  women  who  had  not  been 
objected  to,  and  whose  names  and  qualifications  were 
appended  to  a  schedule  aimexed  to  this  case,  were,  on  the 
same  groundsf,  expunged  from  the  list  of  voters. 
It  was  contended  that  as  no  objection  had  been  made 
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to  any  of  these  persons,  the  Revising  Barrister  had  no       1868. 
power  to  expunge  their  names  from  the  list  of  voters.  Wilsoh 

The  appeals  were  consolidated.  Tow/cltok 

If  the  Court  was  of  opinion  that  the  Revising  Bar-     ®'  Saitoiu). 
rister  was  wrong  in  expunging  the  names  of  Martha 
Wilson  and  those  of  the   persons  contained  in  the 
schedule  from  the  list  of  voters,  they  were  to  be  restored. 

/.  A.  RvsaeU,  Q.C.  (R,  0.  Williama  with  him),  for 
the  appellant.  The  question  raised  by  the  case  is, 
whether,  where  the  name  on  the  list  is  pHmd  facie  that 
of  a  woman,  though  unobjected  to,  the  Revising  Barrister 
has  the  power  to  expunge  it. 

[BoviLL,  C.J.  Assume  it  was  an  alien  ?] 

Yes,  or  assume  it  was  in  fact  a  woman.  The  presump- 
tion drawn  from  the  name  is  merely  pri/md  fa^e,  and 
may  be  a  mistake.  The  statute  requii-es  notice  of  objec- 
tion to  be  given.  Sect  40  is  the  one  under  which  the 
Revising  Barrister  claimed  to  act. 

He  referred  to  sects.  4—9,  13,  17,  18,  19,  of  6  Vict. 
c.  18,  to  show  the  care  with  which  the  Legislature  had 
endeavoured  to  secure  notice  to  all  interested  in  makin<r 
or  defeating  claims.  28  Vict,  c.  36,  &  G,  requires  that 
the  objections  be  specified. 

At  the  first  sitting  of  the  Court  it  is  the  duty  of  the 
overseer  to  hand  in  lists  of  claimants,  with  original 
notices  and  other  documents.  Thereupon  the  Court  is 
constituted  to  inquire  into  and  try  the  issues  raised  by 
the  notices. 

[BnJEBy  J.    You  contend  that  if  the  list  is  good  on 
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Wiuov 

T. 

TowH  Clbrk 
or  Bajsokd, 
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the  face  of  it,  the  Revising  Barrister  has  not  power  to 
expunge  ?] 

Yes,  Here  the  overseer,  in  the  exercise  of  a  power 
conferred  by  Parliament,  has  put  the  claimant  on  the 
list  Sect.  40  provides  for  manifest  cases  of  mistake  or 
omission,  or  requires  these  to  be  "  proved"  to  the  satis- 
faction of  the  Revising  Barrister.  It  is  well  known  that 
mistakes  are  made  in  the  spelling  of  women's  names, 
such  as  Frances,  Jessie,  the  alteration  of  a  letter  in 
which  would  convert  them  into  men's  names.  Women 
often  bear  surnames  as  first  names,  and  these  would  not 
indicate  the  sex.  On  the  other  hand,  men  frequently 
bear  female  name& 

[Btles,  J.  There  was  an  instance  where,  in  order  to 
secure  the  succession  to  propeiiy  devised  to  a  member 
of  a  £Ekmily  who  should  bear  the  name  of  John,  a  prudent 
parent  christened  all  his  daughters  John,  as  well  as  his 
sona] 

Such  instances,  though  rare,  show  that  if  the  Barrister 
can  exercise  such  a  power,  mistakes  may  be  made. 

[Keating,  J.  Suppose  it  appeared  on  the  list 
"  Martha,  the  daughter  of  Jaines,"  would  the  Barrister 
have  the  power  ?] 

No.  The  entry  might  have  been  made  maliciously. 
The  claimants  ought  to  be  heard.  The  same  reasoning 
applies  to  a  foreign  name,  which  primd  facie  would  in- 
dicate an  alien. 

[Boviix,  C.J.  A  male  foreigner  may  be  called 
Matne.] 
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Can  it  be  contended  in  either  case  that  the  Revising  1868. 

Barrister  without  objection  or  any  information,  it  may  Wilsok 

be,  but  his  own  opinion  and  assumption,  may  lawfully  tow/clerk 

decide  on  such  rights  without  warning  to  the  claimant  ®'  Salford. 
or  possessor  ?    Smith  v.  James  (a). 

Manisty  (with  him  Charles  Gromptan)^  for  the 
respondent  This  case  is  stated  under  sect  42  of  6  Vict 
c.  18.  That  section  throughout  speaks  of ''  his  name,'' 
"either  himself"  "lie  is  desirous  to  appeal.''  Is  Martha 
Wilson  within  that  clause  so  as  to  sustain  an  appeal  ? 
[Stopped  by  the  Court] 

Russell^  contra,  urged  that  the  objection  came  too  late. 
The  appeal  should  have  been  struck  out  on  motion. 

BOYILL,  C.J.  I  am  by  no  means  disposed  to  think 
that  there  was  no  answer  to  be  made  upon  the  other 
section,  but  upon  this  particular  section  (a)  of  the  Act  of 
Parliament,  the  appellant  is  a  person  who  has  no  hcus 
stamdi  here  at  all,  and  is  not  a  person  who  was  contem- 
plated by  this  Act  of  Parliament  The  Act  of  Parlia- 
ment is  limited  to  male  persona  Primd  facie  "  Martha" 
is  a  female ;  and,  upon  the  statement  of  the  case,  there 
is  no  doubt  about  it,  because  she  is  spoken  of  as  ''  she.*^ 
Under  these  circumstances  the  appeal  must  be  dismissed. 

Btles,  J.  I  am  of  the  same  opinion.  It  is  not  neces- 
saiy  to  give  any  opinion  upon  the  proceedings  of  the 
Revising  Barrister ;  but  the  moment  it  is  made  to 
appear  that  the  appellant  is  a  woman,  it  is  clear  she  is 
not  entitled  to  maintain  an  appeal  under  sect  42. 

(a)  Hopw,  «t-  PhU,  317  5  L,  i?.,  1  C.  P.  138.  (6)  Sect.  42. 


45  MICHAELMAS  TERM, 

l<<t:^  Keating,  J.    I  also  am  of  opinion  that  the  appellant, 

\ri.A~3c "~  being  a  woman,  cannot  sustain  an  appeal  under  sect.  42  ; 
but  in  deciding  this  I  must  not  be  taken  to  decide  that 


V. 


.Jt  s.x;rv-KP,    t)jg  Revising  Barrister  had  no  jurisdiction  under  sect  4?0 
to  do  what  he  had  done. 

'    Appeal  dismissed  without  costs. 

Attorneys — For  Appellant,  E.  K.  Randell,    agent 

for  Gobbet f,  Wheder,  cfc  Cobbett,  Mem- 
Chester. 
For  Bespondent,   Cheater  &  Urquhart, 
agents  for  Brett^  Hankinson,  &  Keara- 
ley,  Mcmcheater. 


Bennett,  Appellant;  Brumftt,  Eespondent. 

(AsHCROFTs  Case.) 

i^ov.9.       'pHIS  was  a  case  raising  the  point  whether  certain 
Oo^' Hd  f  notices  of  objection  should  or  not  state  the  grounds 

of  appeals.  of  objection.  One  of  the  parties  respondent  to  the  con- 
solidated appeal  was  a  woman,  Ellen  Aahcroft,  in  favour 
of  whose  vote  the  Revising  Barrister  had  decided.  The 
case,  however,  raised  more  than  one  pointy  with  separate 
states  of  facta 

Melliah,  Q.C.  (0.  Crompton  with  him),  for  the  appel- 
lant 
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Manisty,  Q-C,  (TT.  T.  Charley  with  him),  for  the       1868. 
respondent,  referred  to  Priof*  v.  Waring  (a),  and  Robson      Bmrsn 
V.  5roiw  (5).  B^^;ViTT. 

P^r  (7u?'{am  (c).  It  has  been  long  settled  that  to 
allow  of  consolidation  of  appeals  the  facts  of  each  case 
must  be  so  similar  that  a  judgment  on  one  of  the  cases 
will  govern  the  rest,  and  if  this  be  not  the  case  with  a 
consolidated  appeal,  the  Court  has  no  jurisdiction  to 
hear  it  (d). 

Attorneys — For  Appellant^  H.  H.  Poole,  agent  for 

W.  Pierce,  Liverpool 
For  Hespondent,  Field,  Roscoe,  &  Co., 
agents  for  A,  S,  Billaon,  Livei^pool, 

(a)  2  Lutw.  67.  (c/)   By    the    above    deciision, 

(6)  Kea,  ds  Gr,  4o.  though   inadvertently,   one    wo> 

(e)  BoTiLi^  C.  J.,  Btlh,  and      man's  vote  was  secured  to  her. 
B^mo,  J  J. 


Choelton,  Appellant ;  Johnson,  Respondent. 

(Buntings  Case.) 

Nqv.  9. 

JkT  a  Court  held  at  Manchester  for  the  revision  of  the  A  leaseholder 

list  of  voters  for  the  township  of  Ardwick,  in  the  the  county 
south  eastern  division  of  the  county  of  Lancaster,  Heni^y  rc^fo/a 
Bunting,  described  on  the  list  of  voters  for  the  said  ^^agh  * 
township,  as  follows,  S^X 

before  the  30 
&  81  Vict. 
e.  102,  is»  Binee  that  Act,  deprived  of  such  franchise  by  thejoint  operation  of  the  2  Will.  4, 
c.  45, 8. 36,  and  80  k  81  Viet.  c.  102,  s.  59,  a  house  now  sufficing,  irrespective  of  its  value, 
to  eoniSBr  on  the  occupier  a  borough  qualification. 

you  I.   B.C.  B 


50 


MICHAELMAS  TERM, 


1868. 


CHORIiTOy 

Y. 
JOHVfOV. 


Buntinf/f 

Henry 


Ardwick  y^^^ 


Nob.  88  and  8S, 
ffifde  Street 


was  duly  objected  to  by  Thomas  -Wd)8ter. 

It  was  admitted  that  the  said  Heniy  Bunting  was 
lessee,  for  a  term  of  999  yeare,  of  the  messuages  or 
dwelling  houses  described  in  the  fourth  column  of  the 
said  list  of  voters,  viz.,  at  Nos.  33  and  35,  Hyd€ 
Street, 

The  claim  was  for  a  county  vote. 

The  property  in  respect  of  which  the  name  of  the  said 
Henry  Bunting  was  upon  the  register  for  the  township 
of  Ardwicky  is  situate  within  the  borough  of  Manchester^ 
but  inasmuch  as  the  clear  yearly  value  of  each  of  the 
said  dwelling  houses  did  not  amount  to  £10  (a),  it  was 
admitted  that  the  said  Heni^y  Bunting  was,  before  the 
passing  of  the  Representation  of  the  People  Act,  1867, 
entitled  to  be  on  the  register  of  voters  for  the  said 
township  of  A  rdwicky  then  in  the  southern  division  of 
the  said  county. 

It  was  also  admitted  that  since  the  passing  of  ^'  The 
Representation  of  the  People  Act,  1867,"  the  said  Hendry 
Bunting  would  not  be  now  entitled  to  be  put  on  the  list 
of  voters  for  the  south  eastern  division  of  the  said  county 
(now  by  the  31  &  32  Vict,  c.  46,  a  separate  division  of  the 
said  county)  in  respect  of  any  new  claim  for  such  a  quali- 
fication as,  before  "  The  Representation  of  the  People  Act, 
1867/'  entitled  him  to  be  on  the  register  of  voters,  inas- 
much as  by  the  last  mentioned  Act  mere  occupation 


(a)  And  therefore  did  not,  under      to  vote  for  the  boroogli  or  eitj  of 
2  WiU,  4,  c.  45,  confer  the  right      Man^uter, 
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and  payment  of  rates,  irrespective  of  any  amount  in       1868. 
value  of   the  bouse    occupied,   gives  a  vote  for   the     chobltok 

^«>«8l^-  JohIw.. 

It  was  objected  thxU  by  the  2&th  sect  of  2  Will.  4,  c. 

45,  the  said  Henry  Bunting  was  not  entitled  to  have 
his  name  retained  on  the  said  list  of  voters  for  the  town- 
ship of  Ardwicky  each  of  the  said  dwelling  houses  re- 
ferred to  in  the  said  column  No.  4,  being  now  sufficient, 
according  to  the  provisions  of  the  said  3rd  section  of ''  The 
Representation  of  the  People  Act,  1867,"  to  confer  on  the 
tenant  or  occupier  thereof  the  right  of  voting  for  the 
said  borough  of  Ma/ncheater. 

On  behalf  of  the  said  Henry  Bunting  it  was  con- 
tended that,  inasmuch  as  his  name  was  upon  the  register 
of  voters  for  the  said  southern  division  of  Lanoashire  at 
ike  time  of  the  passing  of  the  said  Representation  of  the 
People  Act,  1867,  the  right  of  the  said  Henry  Bunting 
to  have  his  name  retained  on  such  list  of  voters  for  the 
township  of  Ardwiok,  in  respect  of  his  county  vote, 
looa  reserved  by  the  said  Representation  of  the  People 
Act,  1867  (a),  and  that  the  operation  of  the  said  statute 
was  limited  and  applied  only  to  leaseholders  claiming 
to  be  placed  upon  the  register  after  the  passing  of  the 
said  Act 

The  Revisijig  Barrister  held  and  decided  that  the  said 
Henry  Bunting/  was  not  entitled  to  have  his  name 
retained  on  the  list  of  voters  for  the  said  township  of 
Ardwiek,  and  the  name  of  the  said  Henry  Bwniing  was 
therefore  eiaaed  from  the  said  list  of  voters  for  the  said 
township  ctArdvdek. 

Other  aj^teals  were  consolidated. 

If  the  Court  were  of  opinion  that  the  said  Henry 

(a)  See  Beet.  59. 

1  2 
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1868.  BuntiTig  was  not  entitled  to  have  his  name  retained  on 
Ohorltost  the  said  list  of  voters,  for  the  reasons  before  given,  his 
JoHKsoK.      ziame,  and  the  names  referred  to  and  set  forth  in  the 

schedule  were  to  remain  erased.     But  if  not  of  that 

opinion  to  be  restored. 

Afdli^hf  Q.O.  (C.  H.  Hopwood  with  him),  lor  the  ap- 
pellant. The  question  in  this  case  is  whether  a  person, 
who  before  '*The  Representation  of  the  People  Act,  1867," 
was  entitled  to  a  county  vote  as  a  leaseholder  for  house 
property  situated  in  a  borough,  insufficient  in  value  to 
give  his  tenants  a  borough  vote,  is  now  disfranchised  by 
the  circumstance  that  under  that  Act  his  tenants  can 
acquire  it.  No  doubt  it  is  in  general  true  that  under 
the  2  Will,  4,  c.  45,  a  leaseholder  or  copyholder  has  no 
vote  for  the  county  in  respect  of  a  house  for  which  his 
tenant  can  acquire  a  vote  for  the  borough.  Thus 
(sect  24  of  that  Act  conferring  on  the  leaseholder  his 
county  qualification),  sect.  25  in  substance  enacts,  that 
no  person  shall  be  entitled  to  vote  for  a  county  in  re- 
spect of  his  interest  as  lessee  in  any  house,  &c.,  or  in  any 
land  occupied  together  with  a  house,  &c.,  where  the 
value  would,  according  to  **  the  provisions  hereinafter 
coutained,''  confer  on  him  or  any  other  person  the  right 
of  voting  for  any  city  or  borough.  And  sect  59  of  "  The 
Representation  of  the  People  Actj  1867,"  which  incorpo- 
rates the  Representation  of  the  People  and  R^istration 
Acts,  expressly  enacts  that,  in  the  above-mentioned  25th 
section,  the  expression  ''  the  provisions  hereinafter  con- 
tained," shall  be  deemed  to  refer  to  the  provisions  of 
''The  Representation  of  the  People  Act,  1867,"  oonfening 
rights  to  vote,  as  well  as  to  the  provisions  of  the  2  WM,  4, 
c.  45.    Under  these  drcumstances  it  is  conceded  that 
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since  "  The  Representation  of  the  People  Act,  1867,"  the  1868. 
coanty  franchise  could  not  be  newly  acquired  in  respect  Chorlton 
of  the  appellant's  leasehold  But  the  question  is  whether  johnbojt. 
his  firanchise  having  been  acquired  before  that  Act, 
the  Act  operates  to  disfranchise  him.  Throughout  the 
Beform  Act  (a),  the  Legislature  has  expressed  a  marked 
intention  that  all  existing  firanchises  should  be  preserved. 
Out  of  this  has  arisen  the  distinction  with  reference  to 
the  coanty  franchise  between  the  position  of  the  owner 
of  fireehold  property  in  a  borough  under  sect.  24,  and  the 
owner  of  leasehold  or  copyhold  property  in  a  borough 
under  sect  25.  Under  sect  24  the  freeholder's  county 
vote  for  premises  occupied  by  his  tenant  was  7wt  taken 
avxiy,  although  the  value  was  sufficient  to  confer  on  his 
tenant  a  borough  vote ;  whereas,  under  sect  25,  the 
leaseholder  and  copyholder  were,  in  a  precisely  similar 
case,  prevented  from  acquiring  a  county  vote.  Again, 
the  same  intention  to  disfranchise  no  one  is  manifested 
in  "The  Representation  of  the  People  Act,  1867."  Sect. 
56  of  that  Act  expressly  says  that  ^'  the  franchises  con- 
ferred by  this  Act  shall  be  in  addition  to  and  not  in 
substitution  for  any  existing  franchise  ; "  and  the  only 
qualification  which  follows,  viz.,  "  but  so  that  no  person 
shall  be  entitled  to  vote  for  the  same  place  in  respect  of 
more  than  one  qualification,^'  has  no  application  to  the 
appellant's  case.  On  these  grounds,  having  regard  to 
the  frequently  expressed  intention  of  the  Legislature  to 
disfiranchise  no  one,  it  is  submitted  that  the  appellant 
should  not  be  disfranchised. 

Quavn,  Q.C.  {Crompton  with  him),  for  the  respon- 
dent^ was  not  called  upon. 

(a)  2  Will.  4,  c.  45. 
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1868. 


Chorltoit 

V. 

JoHiiaov. 


BoviLL,  C.  J.  I  think  the  Revising  Barrister  was 
right,  and  that  it  is  impossible  to  draw  the  distinction 
for  which  Mr.  MelUsh  contends.  If  we  adopted  his  view, 
we  must  engraft  on  the  words  of  the  25th  section,  "  no 
person  shall  be  entitled,  &c./'  an  exception  which  is  not 
to  be  found  in  the  enactment 

Decision  Affirmed. 


Attorneys — For  Appellant^  P.  H.  Lawrence,  agent 

for  Blava  &  Chorttcn,  Manchester, 
For   Respondent,  If.  C.  &  0.  Milne, 
agents  for  Sudlow  <t  Hinde,   Man* 
cheater. 


Chorlton,  Appellant ;  Johnson,  Bespondent. 

(Bee's  Case.) 

T^HE  case  stated  that  at  a  Court  held  at  Manchester, 
in  Septe7nJ)er,  1868,  for  the  revision  of  the  lists  of 
voters  for  the  township  of  Moss  Side,  in  the  south-eastern 
division  of  the  county  of  Lancaster,  Hermom  Philip 
Ree  was  described  on  the  register  of  voters  as  follows. 


Nov.  9, 10. 

It  18  the 
intention  of 
the  Ijegrisla- 
ture  to  keep 
distinct  the 
procedure  in 
regard  to 
YOteB  for 
county  and 
borough 
respectively. 

Under  stats. 
30  k  81  Vict, 
c.  102,  and 
81  &  82  Vict, 
0.  58,  the 
notice  of 

objection  to     and  was  objected  to  by  Thomas  W Aster, 

overseers  to  a  ''  '' 

claim  by  an 

occnpier  of  land  of  ^12  valoe  is  the  same  as  that  previously  in  use  for  county  votes,  and 

need  not  specify  the  list  on  which  the  claimant  appean. 


RtBy  ffcnuifi 
PhUip 

WhaUeySangCy 
Moss  Side 

Freehold  honae 
and  land 

The  Hdme, 
WhaUey  Jtange 
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It  appeared  that  there  were  the  following  lists  for  the  1868. 

said  township  of  Moaa  Side.  Choiltoh 

1.  A  list  of  persons  entitled  to  vote  in  respect  of  the  johwioit, 
franchises  conferred  by  or  existing  previously  to  the  2nd 

and  3rd  Will.  4,  c.  45  (being  the  list  upon  which  the 
name  of  the  said  JSerman  Philip  Ree  appeared),  pre- 
pared according  to  the  provisions  of  the  Kegistration  Act 
6  Vict,  a  18. 

2.  A  list  of  persons  claimi'tig  to  vote  in  respect  of 
the  franchises  conferred  by  or  existing  previously  to 
the  said  statute  2  &  3  Will,  i,  c.  45,  and  made  out 
pursuant  to  6  Vid,  c  18^  s.  5,  and  foiTn  No.  3  in 
Schedule  (A). 

3.  A  list  of  persons  entitled  to  vote  under  and  by 
virtue  of  the  Kepresentation  of  the  People  Act,  1867, 
and  the  Parliamentary  Electors  Begistration  Act,  1 868, 
in  respect  of  the  occupation  of  land  and  tenements  within 
the  said  townships  of  the  rateable  value  of  j£^12  and 
upwards. 

4.  A  list  of  persons  omitted  by  the  overseers  from 
such  list  of  occupiers,  and  who  claim  to  vote  in  respect 
of  occupation  of  lands  and  tenements  within  the  said 
township  of  the  rateable  value  of  £12  and  upwards,  and 
made  out  pursuant  to  the  Bepresentation  of  the  People 
Act,  1867,  and  the  Parliamentary  Electors  Registration 
Act,  1868,  sect.  17.  A  copy  of  each  of  the  above  lists  was 
annexed  to  and  formed  part  of  this  case. 

The  name  of  the  said  Herman  Philip  Ree  appeared 
only  on  the  list  No.  1  above  referred  to. 

The  notice  of  objection  given  by  the  said  Thomas 
fVebeter,  to  the  overseers  of  the  said  township  of  Moss 
Side^  against  the  name  of  the  said  Semum  Philip  Ree, 
was  in  the  following  form : — 
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1868.  Notice  of  Objection. 

Chorltok         To  the  Overseers  of  the  Township  of  Moss  Side,  in  the 
JoH2rsov.      south-eastern  division  of  the  oounty  of  Lancaster, 

I  hereby  give  you  notice,  that  I  object  to  the  name  of 
the  person  mentioned  and  described  below,  being  re- 
tained on  the  list  of  voters  for  the  south-eastern  division 
of  the  county  of  Lancaster. 
Christian  name  and  surname  of  the  \ 
voter  objected  to,  as  described  in  \  ^  .  Semmi 
the  list  or  register.  j  ^* 

Place  of  abode,  as  described  [  ^%  ^«. 

1      Moss  Side. 

■  /  Freehold    house 

Nature  of  qualification,  as  described    \  ^  i     ^ 

Street,    lane,    or   other  like    place,  \ 
where  the  qualifying  property  is  I  The  Holnxe, 
situate,  &c.,  as  described  in  the  list  [    WhaXley  Range. 
or  register.  .     / 

Dated  this  18th  day  o(  AugiLst,  1868. 

(Signed)       Thomas  Webster, 
Of  No.  41,  Vine  Street,  Hvlme,  in  the  q\%j  oi  Manchester, 
on  the  register  of  voters  for  the  township  of  Cntmpsall. 

And  the  notice  to  the  person  objected  to  was  in  the 
form  following : — 

Notice  of  Objection. 

To  Mr.  He^'man  Philip  Bee,  of  WhdUey  Range, 
Moss  Side. 

Take  notice,  that  I  object  to  your  name  being  retained 
in  the  Moss  Side  list  of  voters  for  the  south-eastern  divi- 
sion of  the  county  of  Lanoaeter,  and  I  ground  my  objec- 
tion on  the  third  column  of  the  register. 
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And  the  objection,  so  far  as  grounded  on  the  third        1868. 

column,  relates  to  the  nature  of  your  interest  in  the  Chobiaox 

qualifying  property,  and  to  the  value  of  the  qualifying  Johwok. 
property. 

'   Dated  this  18th  day  of  ul^x^it5<,  1868. 

(Signed)        Thomas  Webster, 

Of  No.  41,  Vine  Street,  HvJ/rrie,  in  the  city  of  Man-- 
(heater,  on  the  register  of  voters  for  the  township  of 
CrumpscM. 

It  was  contended,  on  behalf  of  the  said  Herman 
PhUip  Ree,  the  person  objected  to,  that  the  notice  to  the 
Overseers  and  the  notice  to  the  said  Herman  Philip  Ree 
were  respectively  invalid  for  the  following  reasons  : — 

1.  That  inasmuch  as  there  were  two  separate  and  dis- 
tinct lists  of  persons  entitled  to  vote  for  the  said  division 
of  the  county  of  Lcmca8te}\  viz.,  the  lists  above  referred 
to  as  Nos.  1  and  3  respectively,  and  also  two  separate  and 
distinct  lists  of  persons  claiming  to  vote,  viz.,  the  lists 
above  referred  to  as  Nos.  2  and  4  respectively,  the  notice 
to  the  overseers  and  the  notice  to  the  person  objected 
to  respectively  ought  to  specify  the  list  to  which  the 
objections  refer,  as  directed  in  the  note  to  form  No.  10, 
in  Schedule  (B)  of  6  Vict,  c.  18,  and  in  the  Representation 
of  the  People  Act,  1867,  ss.  59  and  61,  and  the  Parlia- 
mentary Electors  Registration  Act,  1868,  s.  19. 

It  was  contended,  on  behalf  of  the  objector,  Thomas 
Webster,  that  it  was  not  necessary  to  specify  the  list  to 
which  the  objection  referred,  and  that  the  said  notices  of 
objection  respectively  were  valid,  they  being  respectively 
in  accordance  with  the  forms  given  in  the  Schedule  (A) 
to  the  6  Vict.  c.  18,  forms  Nos.  4  and  5,  and  the  schedule 
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1868.       to  the  28  Vict.  c.  36,  and  the  objections  being  to  a 
Cbo&lioh     county  vote. 

JoBinov.  -'^^^  Revising  Barrister  decided  that  both  notices  were 

valid,  and  as  the  said  Herman  Philip  Bee  was  duly 
called,  and  did  not  appear,  he  erased  the  name  of  Herrruin 
Philip  Ree  from  the  said  list  No.  1. 

Other  appeals  were  consolidated. 

If  the  Court  were  of  opinion  that  such  notices  respec- 
tively were  valid,  then  the  name  of  the  said  Herman 
Philip  Ree  and  the  names  contained  and  set  forth  in  the 
schedule  would  remain  erased.  But  if  the  Court  were  of 
opinion  that  the  said  notices,  or  either  of  them,  were  in- 
valid, then  the  name  of  the  said  Hemum  Philip  Ree^ 
and  the  names  contained  and  set  forth  in  the  schedule, 
were  to  be  restored  to  the  list 

Mellish,  Q.  C.  (WilU  with  him),  for  the  appellant 
The  question  for  decision  is,  whether  since  ^'  The  Repre- 
sentation of  the  People  Act,  1867,''  the  notice  of  objection 
to  a  county  voter  given  to  the  overseers  is  bad,  for  not 
specifying  the  particular  list  on  which  the  voter's  name 
appeara  In  the  case  of  a  borough  voter,  that  was  long 
since  decided  (a),  but  before  "  The  Representation  of  the 
People  Act,  1867,"  there  was  but  one  list  for  county  voters, 
and  consequently  in  counties  the  question  could  not  arise. 
But  the  groimd  of  the  decision  in  Barton  v.  Ashley,  viz., 
that  the  objector  has  no  right  to  impose  on  the  overseers 
the  additional  trouble  of  searching  both  lists,  applies  to 
lists  for  county  voters  now  just  as  much  as  it  has  always 
hitherto  done  to  the  lists  for  borough&  As  regards  the 
existence  of  but  one  list  for  county  voters,  under  6  Viet 

(a)  Bwrton  v.  AikUy,  1  Lut,  807 ;  S,  0^  2  CX  B.  4. 
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c.  IS,  it  appears,  by  sect  6,  that  the  list  of  claimants  in  any       1868. 

parish,  and  the  part  of  the  register  relating  to  such  parish,      CHOBLtov 

were  to  be  deemed  ^'ihe  list  of  voters  of  such  parish  ....      Jooinoir. 

for  the  county,  &&''  And  the  forms  of  notice  of  objection 

to  the  overseers  and  county  voter  respectively  (which  are 

the  forms  followed  here),  viz.,  No.  4,  Schedule  (A),  to 

6  VieL  c  18,  and  No.  2,  Schedule  (A),  to  28  &  29  Vict. 

&  S6,  both  refer  to  "  the  liri  of  voters  for  the  county/' 

such  list  being  the  only  list  for  county  voters  when  these 

enactments  respectively  passed.     But  now,  by  the  19  th 

section  of  31  &  32  Vict,  a  58,  it  is  expressly  enacted 

that  ''  in  the  lists  and  register  of  voters  for  a  county/' 

the  names  of  the  £12  occupiers  in  a  parish  "  shall  appear 

in  a  eeparcUe  listy  after  the  list  of  voters  in  such  parish 

otherwise  qualified/'  "  and  such  aepaixUe  list  shall 

be  deemed  to  be  part  of  the  lieta  of  county  voters  of 
such  parish,  &c./'  so  that  there  are  now  separate  lists 
by  express  enactment  Moreover,  the  requirements  of 
the  Registration  Acts  with  reference  to  boroughs  have 
now  been,  to  a  considerable  extent^  imported  into 
countiesL  Thus,  by  sect  30  of  '*  The  Representation  of 
the  People  Act,  1867,"  the  machinery  for  forming  a 
roister  in  boroughs  is  introduced  into  counties,  so  £Bur  as 
regards  the  £12  occupation  franchise — the  overseers 
being  required  to  make  out  a  list  "in  the  same  manner, 
and  aithject  to  the  aa/me  regulations,  as  nearly  as  circum- 
stances will  admit,*'  as  they  are  required  by  the  Registra- 
tion Acts  to  do  in  the  case  of  boroughs.  And  by  sect  56, 
the  laws  relating  to  registration  are  to  apply,  as  nearly 
as  dreumstances  admit,  to  the  franchises  thereby  created, 
and  the  roisters  thereby  required  to  be  formed.  And 
again,  by  sect  69,  the  Act  is  to  be  construed  as  one  with 
the  Registration  Acts.  Under  these  circumstances,  having 
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1868.  regard  to  the  existence  of  separate  lists  in  counties  as  in 
Choaltor  boroughs,  and  to  the  extent  to  which  the  Legislature 
Jomraoir  ^^  shown  its  intention  that  the  regulations  of  the 
Registration  Acts  as  to  borough  voters  should  be  ap- 
plied to  county  voters,  it  is  submitted  that  the  notice 
of  objection  given  to  the  overseers  should  have  complied 
with  the  regulation  existing  in  boroughs  of  specifying 
the  list  to  which  the  objection  refers;  and  that  not 
having  done  so,  it  is  bad. 

Quain,  Q.C.  (C.  H.  Hopwood  with  him),  for  the  re- 
spondent.  The  contention  of  the  appellant  in  substance 
is,  that  the  proper  form  here  is  No.  10,  Schedule  (B),  of 
6  Vict.  c.  18,  but  that  applies  only  to  boroughs  or  dtiea 
The  sections  governing  this  question  are  sects.  7  and  17 
of  that  Act,  and  the  statutory  form  of  objection  expressly 
given  for  coimties  is  No.  4,  Schedule  (A),  the  notice  to 
the  overseers  not  being  altered,  though  that  to  the  party 
has  been  by  28  Vict.  c.  36,  Schedule  (A),  No.  2.  Reliance 
has  been  placed  by  the  appellant  on  the  language 
of  sect  19  of  31  &  32  VicL  c.  58,  which  speaks  of  a 
"  separate  list ;"  but,  although  that  is  so,  it  is  to  be 
deemed  ''  part  of  the  list  of  cotmty  voters,''  so  that  except 
for  the  purpose  of  alphabetic  arrangement,  it  is  substan- 
tially one  list. 

[Btlbs,  J.  Suppose  the  voter  is  on  the  £12  list,  and 
on  the  old  list  as  well  ?] 

No  difficulty  cbjx  arise  from  that,  because  the  county 
notice  describes  the  qualification.  In  the  case,  the  quali- 
fication is  described  as  ''  freehold."  That  would  at  once 
give  the  overseer  a  certain  intimation  as  to  the  list  he 
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should  refer  to.     If  the  freeholder  claiming  be  on  both        1868. 
lists,  and  both  qualifications  are  objected  to,  the  objector      Choxltos 
should  describe  both  qualifications.   The  objection  in  the      Jouswy. 
case  of  borough  votes  refers  only  to  the  name  of  the 
voter.    It  gives,  therefore,  even  less  information  than 
has  been  here  afforded.     Sect.  56   of  30  &  31   Vict 
c.  102,  does  not  in  any  way  affect  the  question.    It  must 
be  read  reddendo  singula  svngulis.    In  the  case  of  a 
borough  vote,  the  objection  must  be  such  as  has  been 
usual  for  borough  votes.    If  the  case  be  one  of  a  county 
vote,  then  the  notice  of  objection  must  conform  to  those 
used  and  applicable  to  cotmty  votes. 

'  WiUsy  in  reply.  The  words  of  sect.  56  carry  on  the 
face  of  them  an  admission  of  complexity,  and  demand 
ihat  discretion  be  shown  in  so  deciding  as  to  simplify 
matters.  The  effect  of  that  Act  is  greatly  to  multiply 
the  county  lists,  and  to  render  it  exceedingly  perplexing 
to  ascertain  on  which  list  the  name  appears.  It  must  be 
presumed  that  the  Legislature  intended  to  avoid  such 
embarrassment.  The  course  indicated  for  borough  votes 
is  the  simplest,  and  would  require  the  least  violation  of 
the  language. 

Sect  17  of  31  &  32  Vict,  c.  58,  seems  to  show  how 
closely  it  was  intended  this  new  qualification  and  borough 
votes  should  be  assimilated. 

BoviLL,  C.  J.  Throughout  the  Acts  of  Parliament 
relating  to  the  Representation  of  the  People,  and  the 
Registration  of  Voters,  a  marked  distinction  has  always 
been  made  between  voters  for  counties  and  voters  for 
boroughs,  and  the  registrations  and  forms  with  respect  to 
each.    The  enactments  are  not  only  separate  in  the  Act 
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I86&  of  1832,  but  there  are  separate  schedules  applicable  to 
each,  Schedule  (H)  containiDg  Forms  of  Lists  and  Notices 
applicable  to  Counties,  and  Schedule  (I)  Forms  of  Lists 
and  Notices  applicable  to  Cities  and  Boroughs.  The 
forms  given  by  that  Act  were  general,  and  did  not  set 
forth  such  particulars  as  would  enable  the  parties  or  the 
overseers  to  direct  their  atteirtion  to  the  precise  matters 
to  be  brought  under  discussiou.  When  the  Act  of  1843 
was  passed,  the  6  Vict  c.  18,  the  same  distinction  was 
preserved  both  in  the  enactments  and  in  the  sche* 
dulea  Again,  when  it  was  thought  right  by  the  Legis* 
lature,  in  the  year  1865,  by  the  28  Vict  a  36,  sect  6, 
to  make  a  fresh  provision  in  regard  to  registration,  and 
to  effect  an  alteration  in  the  form  of  objection  to  be 
given  to  the  parties  on  the  register,  the  enactments 
referred  exclusively  to  county  voters,  and  made  no 
change  in  the  form  of  notice  to  be  given  to  the  over- 
seers.  It  is  quite  true,  as  has  been  said,  that  there  are  now 
separate  lists  to  be  made  out  in  the  case  of  the  counties 
much  in  the  same  form  as  in  the  case  of  boroughs ;  hut 
there  is  nothing  that  I  can  find  in  the  Acts  (giving  full 
effect  to  s&  56  and  59  of  ''  The  Representation  of  the 
People  Act,  1867*')>  which  at  all  renders  it  necessary 
or  right  that  the  Court  should  mix  up  enactments 
relating  to  boroughs  with  enactments  relating  to  comi- 
ties, or  forms  prescribed  for  the  one  with  the  forms 
intended  for  the  other.  If  we  did  so  I  believe  it 
would  lead  to  great  confusion,  both  as  to  the  enactments 
and  as  to  the  forma  Nor,  as  it  seems  to  me  in  the  pre* 
sent  case,  is  there  the  slightest  reason  for  altering  that 
which  has  been  expressly  enacted  by  the  Legislature  in 
the  Registration  Act  of  1843 :  the  forms  that  are  given 
in  that  Act  of  the  notice  of  objection  to  the  overseers  in 
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the  case  of  counties  and  in  the  case  of  boroughs  are  1868. 
essentially  different  In  the  case  of  notice  to  the  over-  CHOKLtos 
leers^  Schedule  (A),  No.  4,  as  to  counties,  the  party  jouisov. 
objecting  is  obliged  to  state  '*  The  Nature  of  Qualification 
as  described ;"  in  the  other  form  as  to  boroughs,  Schedule 
(B),  No.  10,  no  such  information  is  required.  A  note 
was  appended  to  this  last  form,  which  directed  that  if  there 
was  more  than  one  list  of  voters,  the  notice  of  objection 
should  speeify  the  list  to  which  the  objection  referred, 
and  if  the  list  contained  two  or  more  persons  of  the 
lame  name,  the  notice  should  distinguish  the  person  in- 
tended to  be  objected  to  It  is  clear  that  the  notioe  as 
to  counties  being  given  to  the  overseers,  who  themselves 
make  out  the  lists,  if  it  mention  the  nature  of  the  quali- 
fication described,  would  indicate  as  plainly  to  those 
overseers  the  list  on  which  the  name  would  be  found  as 
if  it  had  been  mentioned  by  name.  In  the  present  case 
it  is  important  to  see  whether  there  is  any  possibility  of 
mistake  or  any  additional  trouble  to  the  overseers  likely 
to  arise  as  suggested  by  MauU,  J.  .  It  appears  Uiat 
notice  was  given  to  the  overseers,  who  made  out  the  list ; 
that  the  place  of  abode  of  Mr.  Ree  was  inserted  under 
''  place  of  abode  as  described,"  and  under  "  nature  of 
qualification  as  described  "  was  inserted  ''  freehold  house 
and  land."  It  is  impossible,  therefore,  that  the  overseers 
could  have  been  in  the  slightest  doubt  what  list  was 
intended.  Certainly  the  description  could  not  be  found 
cm  the  list  of  persons  entitled  to  vote  as  £12  occupiera 
There  was,  therefore,  no  misleading,  and  there  was  full 
information  given.  I  do  not,  however,  rely  upon  this 
last  point  so  much  as  upon  the  evident  intention  of  the 
Legislature  to  keep  the  forms  distinct  I  only  refer  to 
it  as  showing  that  the  fects  of  this  case  by  no  means 
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1868.       \varrant  or  necessitate  any  different  conclusion.   I  am^ 
Chorltok     therefore,  of  opinion  that,  in  this  case,  the  decision  of 
JoHKBojr.      *^®  Revising  Barrister  was  right,  and  this  appeal  should 
be  dismissed  with  costs. 

Btles,  J.  I  am  of  the  same  opinion.  I  entirely 
accede  to  all  that  has  fallen  from  the  Lord  Chief  Justice. 
The  list  in  question  is  to  form  "  part  of  the  lists  of 
county  voters  "  of  the  parish  :  that  is  expressly  enacted. 
And  I  can  see  nothing  in  the  enactment  to  make  this 
list  anything  else  than  a  part  of  the  entire  list,  with  a 
separate  alphabetic  arrangement  There  is  nothing  to 
show  that  the  old  form  of  notice  of  objection  is  not 
applicable.  I  think,  therefore,  that  this  appeal  should  be 
dismissed  with  costs. 

Keating,  J.  I  am  of  the  same  opinion.  If  on  the 
introduction  of  an  additional  list  in  the  counties  an  adher- 
ence to  the  old  form  of  notice  would  tend  to  mislead  the 
overseers,  and  not  furnish  them  with  sufBdent  informa- 
tion to  discharge  their  duties,  then  I  think  the  words  of 
the  incorporating  sections  might  be  held  to  be  sufficiently 
large  to  render  it  possible  and  fitting  for  ns  to  apply  the 
different  machinery  and  forms  afforded  by  the  Acts  of 
Parliament  to  the  duties  of  the  overseers,  so  as  to  pre- 
vent such  a  result.  But  here  I  think  that  Mr.  Quain  has 
successfully  pointed  out  that,  in  truth,  the  coimty  notice  of 
objection  to  the  overseers  would  enable  them  efficiently 
to  discharge  their  duties  under  the  existing  state  of  things 
— better,  indeed,  I  should  think,  than  if  the  notice  had 
been  in  the  form  No.  10,  Schedule  (B).  If  that  be  so,  we 
should,  by  adopting  the  appellant's  contention,  be  using 
the  comprehensive  language  referred  to,  not  for  the  pur- 
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pose  of  efFectiiating,  but  of,  in  truth,  defeating  the  ob-  1868. 
ject  the  Legislature  had  in  view.  It  is  observable  that  Chorlton 
in  form  No.  10  of  Schedule  (B),  the  notice  to  the  over- 
seers, it  gives  only  the  name  of  the  party,  without  re- 
ferring to  tlie  qualification,  but  the  overseer  is  to  make 
out  a  form  in  turn,  in  which  he  must  give  the  quali- 
fication of  the  voter,  which  would  seem  to  indicate 
that  the  particularising  of  the  qualification  of  the  voter 
is  believed  to  give,  with  the  rest  of  the  description,  full 
and  sufficient  information  to  all  the  world  as  to  the 
identity  of  the  party  who  is  objected  to.  It  seems  to 
me  that  the  present  notice  is  amply  sufficient  as  giving 
the  name  of  the  party,  the  nature  and  the  description 
of  the  qualification,  the  residence  of  the  party,  and  the 
situation  of  the  property  in  respect  of  which  he  claims. 
Therefore  I  entirely  concur  that  the  decision  of  the 
Revising  Barrister  should  be  affirmed.  This  being  an 
objection  quite  beside  the  merits,  and  as  there  is  not 
a  su^estion  of  anything  that  could  have  misled  any 
one,  I  think  it  ought  to  be  dismissed  with  costs. 

BRETiy  J.  I  have  not  heard  the  whole  of  the  argu- 
ment, but,  so  far  as  I  have  heard,  I  agree  with  the  rest 
of  the  Court  As  to  the  argument  to  be  derived  from 
the  17th  sect  of  the  31  Vict  c.  58,  that  would  be 
against  Mr.  MeUUh.  We  know  that  the  whole  system 
of  preparing  the  lists  was  different  in  the  counties  and 
boroughs :  in  the  counties  the  duty  of  the  overseers  was 
entirely  immaterial  \  they  had  but  to  make  out  the  lists 
from  the  claims  sent  in  to  them ;  but  in  the  boroughs 
they  had  to  exercise  a  discretion.  The  duty  of  the  over- 
Beers  was  to  put  on  the  list  all  whom  they  thought  ought 
to  be  there.    If  any  one  was  omitted  he  had  to  send  in 

TOL.  I.      H.C.         f  V 
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1868.  a  claim.  Under  the  new  law  it  appears  that  the  borough 
Chorlton  system  has  been  introduced  into  the  counties  as  to  £12 
JoHKsoN,  occupiers ;  under  these  circumstances  it  seemed  but  just 
that  any  person  left  out  from  the  list  should  have  the 
same  opportunity  of  sending  in  a  claim  as  already  existed 
in  boroughs.  But  then  a  difficulty  arose  which  was 
that  the  15th  sect,  of  the  6  Vict,  was  not  applicable  in 
terms  to  forms  of  notice  in  counties,  and  the  attention 
of  the  Legislature  was  called  to  the  difficulty  of  adapt- 
ing the  old  Registration  Acts  to  the  County  Registration 
under  the  new  state  of  thinga  It  was  then  enacted  (a) 
that  as  to  the  mode  of  claiming  the  15th  section  should 
be  applicable  to  county  votes,  but  the  enactment  is  con- 
fined to  the  question  of  claim  only,  and  leaves  the 
mode  of  objecting  just  as  it  was  before.  Now,  before, 
there  were  two  forms  of  objection,  one  the  county,  the 
other  the  borough  form  of  objection.  The  Legislature 
has  left  the  old  county  form  just  as  it  was  before,  and 
for  a  good  reason,  because  an  objector  in  the  county  form 
does  point  out  to  the  overseers  the  list  to  which  the 
objection  applies.  The  Legislature  having  had  their 
attention  called  to  the  matter,  have  not  altered  the 
form.  This  objection  is  in  the  county  form,  and,  it 
seems  to  me,  is  a  perfectly  good  form  of  notice  of  objec- 
tion to  the  overseers 

Judgment  for  the  respondent,  with  costs. 

Attorneys — For  Appellant,  P.   H.   Lamrence,  for 

Blain  &  ChorlioUy  Manchester. 
For    Respondent,  N,   C.  &   C,  MUne, 
for  Sudlow  &  Hinde,  Mcmchester. 

{a)  Sec  81  &  82  Viet  c.  58,  b.  17. 
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Aldridge,  Appellant ;  Medwin,  Respondent. 

Nov.  10—17. 

THE  case  stated : — At  a  Court  held  by  the  Revising  in  a  borough 

Barrister  for  the  borough  of  Horshaniy  PUfold  fcf  v'^tcr^ 

Medwm  objected  to  the  name  of  John  Aldt^idge  being  occupSre^^and 

retained  on  the  list  of  persons  entitled  to  vote  in  the  ^^^  °^  ^^®  . 

*^  poBgesson  of 

election  of  a  member  for  the  said  borough.  peaerred 

.  rights  under 

There  is  only  one  pansh  within  the  said  borough,  2  WiU,  4;  on 
namely^  the  parish  of  Horsham.  (nUy  name 

The  objector  gave  in  evidence  and  duly  proved  the  S^Jf.^vc 
service  on  the  said  John  Aldridge  of  a  notice  of  objec-  objSon  to 
tion  according  to  the  form  No.  11  in  Schedule  (B.)  of  the  ^^®^7ho 
statute  6  &  7  Vict.  c.  18,  and  he  also  gave  in  evidence  yote  of -4., 

but  did  not,  as 

and  duly  proved  the  service  on  the  overseers  of  the  said  required  by 
parish  of  a  notice  of  objection  to  the  name  of  the  said  Sched.  (b\  of 
John  Aldridge  being  retained  on  the  list  of  persons  specify  the  ' 
entided  to  vote  in  the  election  of  a  member  for  the  said  ^^^''^''^ 
torough.  ^---- 

The  notice  served  on  the  said  overseers  was  in  the  fol-  ®^®^»  *^^  ^^^^ 

not  misled : 

lowing  words : —  ^cW,  under 

the  peculiar 
circumstances, 
m      t     r^  <»i"»^»ii»  -r-r      ••  the  notic6  was 

"  To  the  Overseers  of  the  Parish  of  Hoi^sham.       sufficient. 
"I  hereby  give  you  notice  that  I  object  to  the  name 
of  John  Aldridge  being  retained  on  the  list  of  persons 
entitled  to  vote  in  the  election  of  a  member  for  the 
borough  of  Horeha/m. 
"  Dated  this  25th  day  of  August,  1868. 

(Signed)        "Pilfold  Medwin, 
Of  Horeha/niy  on  the  list  of  persons  entitled  to  vote  in 
the  election  of  a  member  for  the  borough  of  Hoi^aham, 

?  2 
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J  868. 


Ald&idge 

V. 

Mepwiit. 


in   respect  of  property  occupied  within  the  parish  of 

In  the  borough  of  Horsham  it  is  the  duty  of  the  said 
overseers  to  make  out  and  publish  two  separate  lists  of 
persons  entitled  to  vote  in  the  election  of  a  member  for 
the  said  borough,  namely,  one  of  persons  so  entitled  to 
vote  in  respect  of  property  occupied  within  the  parish  of 
Horsha/m  by  virtue  of  the  provisions  of  the  statute 
2  WiU.  4,  c.  45,  and  the  other  of  persons  (not  being 
Freemen)  entitled  to  vote  in  such  election  in  respect 
of  any  rights  other  than  those  conferred  by  the  last- 
mentioned  statute. 

The  said  overseers,  accordingly,  on  the  31st  day  of 
Julj/y  1868,  made  out  and  duly  published  two  such 
lists,  namely,  one  of  persons  entitled  to  vote  in  respect 
of  the  occupation  of  property  within  the  said  parish  of 

Horsham  by  virtue  of  the  said  statute  2  WUl  4,  a  45, 
and  the  other  of  persons  entitled  to  vote  in  respect  of 
such  reserved  ancient  rights. 

The  name  of  the  said  John  Aldndge  appeared 
only  in  the  first  mentioned  list,  and  in  the  following 
form  :— 


Aldridge,  John 


Lower  Beeding 


Buildings 
and  land 


Heron  Coppice 


At  the  time  the  said  two  lists  were  made  out  and 
published  there  was,  and  for  some  time  previously  there 
had  been,  only  one  person  entitled  to  vote  in  the  election 
of  a  member  for  the  said  borough  in  respect  of  such 
reseiTcd  ancient  rights,  namely,  the  said  Pilfold  Med- 
win,  and  the  list  made  out  and  published  by  the  over- 
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seers  of  persons  entitled  to  vote  in  respect  of  such 
reserved  ancient  rights  contained  the  name  of  the  said 
Piifold  Medwin  only,  and  such  list  was  in  the  follow- 
ing form :— 


Medwui,  PUfM 

Honihaiti 

Burgage  land 

Carfax 

The  overseers  duly  published  the  list  ,of  persons  ob- 
jected to  in  the  following  form  : — 


1 

AUiridgCy  John    ,  Lower  Beeding 

1 

Buildings 
and  land 

Heron  Coppice 

It  was  objected  on  the  part  of  the  said  John  Aid- 
iHdgSj  that  the  said  notice  of  objection  served  on  the 
said  overseers  was  informal  and  insufiScient,  inasmuch  as 
it  did  not  specify  the  particular  list  to  which  the  objec- 
tion referred,  pursuant  to  the  directions  given  in  sche- 
dule (B),  No.  10,  of  the  statute  6  &  7  Vict.  c.  18,  and  that 
the  said  John  Aldridge  ought  not  to  be  called  on  to 
prove  his  title  to  vote. 

It  was  proved  on  the  part  of  the  overseers  that  they 
knew  perfectly  well  that  the  objection  was  intended  to 
apply  only  to  the  list  of  persons  entitled  to  vote  in 
respect  of  the  occupation  of  property  by  virtue  of  the 
statute  2  WiU,  4,  c.  45,  and  not  to  the  said  list  of  per- 
sons entitled  to  vote  in  respect  of  such  reserved  ancient 
rights  as  aforesaid,  and  that  they,  the  said  overseers, 
were  not  in  any  manner  misled  by  the  said  notice. 

The  Revising  Barrister  held,  upon  the  facts  proved,' 
that  the  notice  of  objection  served  on  the  said  overseers 
was  sufficient,  and  called  upon  the  said  John  Aldiidge 


1868. 


AlDUDOB 
V. 
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1868.       to  prove  his  title  to  vote  in  respect  of  the  occupation  of 
Aldridgk     property  within  the  said  parish  by  vuiue  of  the  said 
Mbdwih.      statute  2  WiU,  4,  c.  45,  and,  on  his  failing  to  do  so,  he 
expunged  his  name  from  the  list  of  such  occupiers. 

The  question  for  the  opinion  of  the  Coiuii  was  whether 
upon  the  facts  stated  the  said  notice  of  objection  was  or 
was  not  sufficient  in  law. 

If  the  Court  were  of  opinion  that  the  notice  was 
insufficient,  the  name  of  the  said  John  Aldridge 
was  to  be  restored  to  the  list,  and  the  register  to  be 
amended  accordingly,  otherwise  his  name  is  to  remain 
expunged. 

Other  appeals  dependent  on  the  same  facts  were  con- 
solidated. 

Pickei'vng,  Q.C.,  for  the  appellant. 

Under  the  statute  2  Will,  4,  sect  33,  certain  rights 
of  freemen  and  others  to  vote  in  boroughs  were  reserved, 
which  rendered  separate  lists,  as  required  by  section  44, 
necessary  of  the  distinct  classes  of  voters.  By  6  VicL 
a  1 8,  sect  17,  the  practice  as  to  notice  of  objection  is  now 
regulated.  The  ground  of  appeal  is  that  form  10,  sche- 
dule (B),  the  notice  to  the  overseers,  has  not  been  fol- 
lowed. This  Court  has  insisted  on  the  statute  being  obeyed 
with  strictness.  It  matters  not  that  the  case  may  be  one 
in  which  little  or  no  difficulty  may  occur  to  the  overseers. 
Their  local  knowledge  might  even,  if  necessary,  set  right 
mistake  or  incorrectness,  but  that  is  no  answer  to  this 
objection,  which  is  founded  on  the  fulfilment  of  the  re- 
quirements of  the  statute,  the  object  of  which  is  to 
secure  uniformity.    In  Barton  v.  Ashley  (a)^  Maule,  J., 

(a)  1  Lutw.  312 ;  5.  (7.  2  C,  B.  L 
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said^  ''It  is  trae  that  by  some  additional  labour,  the        1868. 
OTerseers,  with  an  imperfect  notice  of  objection  to  guide      Aldbukjb 
them,  may  come  to  the  same  result  as  if  they  had  been      Mbdwik, 
served  with  a  notice  in  perfect  compliance  with  the  form 
in  the  schedule,  but  it  was  the  intention  of  the  Act  to 
save  them  that  trouble.'' 

[Byles,  J.  There  might  be  two  persons  named  John 
Aldi'idge,  one  on  each  list,  each  in  point  of  fact  occupy- 
ing buildings  and  land  ?] 

That  no  doubt  illustrates  the  difficulty. 

Keane,  Q.C.  (Lumley  Smith  with  him).  It  would  be 
remarkable  if  the  statute  should  require  assistance  to 
the  overseer  where  he  wants  none.  The  case  finds  that 
the  overseer  perfectly  well  knew  who  was  intended — that 
he  was  not  in  any  way  hindered  or  misled.  It  could 
hardly  be  otherwise,  as  there  is  only  one  name  on  the 
list  of  reserved  rights,  and  that  is  the  objector's.  What 
can  it  matter  to  the  appellant  if  the  overseer  do  not 
complain  ?  It  is  to  the  latter,  if  any  one,  a  grievance, 
and  as  he  does  not  feel  it  one,  it  is  none  to  anybody. 

In  Huggett  v.  Lewis  (a),  a  notice  of  objection  to 
overseers  against  a  claimant  whose  name  was  on  the 
occupiers'  list  only,  was  held  sufficient  in  these  terms — 
**  on  the  list  of  persons  entitled  to  vote  under  the  Reform 
Act"  In  that  case,  on  the  argument,  Maule,  J.,  said, 
"The  notice  of  objection  to  overseers  seems  to  be  a 
thing  between  the  objector  and  the  overseer.  I  do  not 
see  what  right  a  voter  has  to  take  the   objection. 

(a)  JTea.  deQr,l;  S.  C.  16  (7.  S,  245. 


f/ 
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1868.  In  Jones  v.  Innona  (a),  where  a  notice  of  objection  to 
Aldridoh  ^  county  voter  was  addressed  to  the  overseers  of  the 
Mbdwiit.  pfl^ish  or  township  of  B,  without  naming  the  county, 
it  was  held  a  sufficient  notice,  as  the  evidence  proved  it 
to  have  reached  the  overseers  in  due  time.  In  Oood- 
sell  V.  Innons  (6),  the  Court  treated  it  as  arguable, 
though  they  did  not  decide,  that  overseers  might 
waive  objections  of  a  formal  character.  If  the  object 
is  that  all  necessary  information  shall  be  given,  that 
has  been  done. 

[BoviLL,  C.  J.  The  same  might  have  been  said  in 
Barton  v.  Ashley.  Must  we  not  follow  the  decisions  of 
this  Court  ?] 

There  is  in  fact  only  one  list ;  for  a  single  name  can- 
not constitute  a  list. 

Surely  this  is  a  case  within  the  healing  effect  of 
section  101,  that  no  misnomer  or  inaccurate  description 
of  any  person  described  in  any  list,  in  any  notice  required 
by  the  Act,  should  prevent  or  abridge  the  operation  of 
the  Act  with  respect  to  such  person,  if  so  denominated 
as  to  be  commonly  understood. 

[Brett,  J.  The  objection  is  not  that  you  have  mis- 
described  the  list^  but  that  you  have  not  described  it 
at  all.] 

In  La/nibert  v.  St.  Thomas  (c),  where  a  notice  of  objec- 
tion to  a  county  voter  mentioning  the  list  of  voters 

(a)  Kea.  <fc  Or.  21;  -S'.  C.  17  C.      B.  295. 
B.  291.  (c)  2  IaUw.  222;  8,  C.  12  C.  B 

(6)  Kea.  cfc  Or.  2i}  S.  C.  V  C.      642. 
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omitted  the  words  "  for  the  county,"  it  was  held  to  bo        1868. 
good  by  force  of  section  101.  Aldridqb 

A  strict  literal  adherence  to  the  enacted  forms  is  dis-      :mkdw«. 
couraged  by  Bright  v.  Devenish  (a).     It  is  clear  that  the 
cases  permit  some  discretion  to  the  Revising  Barrister  in 
such  matters. 

Pickering,  Q.C.,  in  reply.  The  facts  of  Bright  v. 
Deverdah,  and  of  Tudball  v.  Town  Clerk  of  Bristol  (b), 
which  it  affirmed,  are  very  different.  There  the  too 
close  adherence  to  the  form  had  the  direct  effect  of  mis- 
leading or  causing  difficulty.  Yet  it  is  to  be  remarked 
that  no  one  suggested  that  the  defects  came  within  sec- 
tion 101.  Here  are  two  lists.  The  Court  will  take 
care  that  the  general  rule  is  observed  and  not  impaired 
by  exceptions  founded  on  slight  differences  of  fact.  The 
practice  cannot  vary  with  the  numbers  of  two,  ten,  or 
twenty  names  on  the  one  list,  and  hundreds  on  the  other. 

Cur.  ad.  vult 

BoviLL,  C  J.  The  question  in  this  case  was  whether 
a  notice  of  objection  to  the  overseers,  which  did  not 
specify  the  list  upon  which  the  voter's  name  appeared, 
was  sufficient.  It  is  true  the  statute  directs  that  the  list 
shall  be  so  specified,  and  so  provides  by  a  note  appended 
to  form  No.  10,  in  schedule  (B),  to  the  Registration  Act, 
6  Vict  c.  18,  and  it  has  been  decided  in  this  Court  in 
the  case  of  BaHon  v.  Ashley,  that  it  was  necessary  the 
notice  should  specify  the  list    The  same  rule  was  laid 


(a)  ffop.  df  Ph,  97Si  8,  C^  L.  R,         (6)  1  Lu^,  7;  8.  C,  6  M.  Jk 
2  a  B.  102.  O.  6. 
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1868.       down  by  the  Court  in  respect  to  the  description  of  the 
Aldridqk     objector  in  Grcnvther  v.  Bradney  (a).     By  sect  101  of 
Mkdwih.      6  Vict,  c,  18,  an  inaccurate  description  in  any  notice 
required  by  the  Act  is  not  to  prevent  or  abridge  the 
operation  of  the  Act,  provided  the  person  intended 
be  so  denominated   as    to  be  commonly  understood. 
The    circumstances   of   this  case  are    peculiar,  there 
being  a  list,  properly  so  called,  of  voters  entitled  to  the 
occupation  franchise,  and  there  being  also  a  paper  which 
in  one  sense  may  be  called  a  list  of  voters  entitled  to 
vote  in  respect  of  reserved  rights,  though  in  point  of 
fact  it  contains  the  name  of  only  one  such  voter,  viz., 
the  objector  himself — the  respondent     This  circum- 
stance had  probably  existed  for  some  time — at  all  events 
the  case  found  that  the  overseers  knew  perfectly  well 
that  the  objection  was  intended  to  apply  only  to  the 
list  of  persons  entitled  to  vote  in  respect  of  the  occupa- 
tion of  property,  and  not  to  the  paper  containing  the 
name  of  MeCkuin,  the  respondent  alone.    We  feel  some 
diiBEiculty  in  coming  to  the  conclusion  that  this  notice 
did  sufficiently  specify  the  Ust,  but  under  the  pecu- 
liar circumstances  of  the  case,  and  looking  to  the  evi- 
dence as  to  the  knowledge  of  the  overseers,  we  cannot 
say  that  there  was  not  sufficient  to  warrant  the  Revising 
Barrister  in  coming  to  the  conclusion  that  the  notice  did 
sufficiently  specify  the  list  on  which  the  voter's  name 
appeared.    He  has  in  effect  found  that  the  description 
was  such  as  would  be  commonly  understood  to  apply  to 
the  list  of  occupiers,  and  we  cannot  say  that  he  is  wrong 
upon  these  facts,  or  hold  that,  as  a  matter  of  law,  the 
notice  was  bad.    The  decision  must  be  affirmed,  but 

(<•)  Hop.  d:  Ph,  68 ;  15  0.  B,,  N,  8.  586. 
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without  oosts^  for  the  case  is  peculiar,  and  certainly  not       1868. 
one  to  form  a  precedent  Alprxdqb 

Decision  affirmed  \Yithout  costs. 

Attorneys — For  Appellant,  Baxter,  Rose,  Norton 

&Co. 
For    Respondent,   T,  H.   StrangvHiya, 
agent  for  P.  Medtvin,  Horsham. 


Moon,  Appellant ;  Andrew,  Respondent. 

Nov.  id. 

THE  case  stated : — ^At  a  Court  held  at  Falmouth,  be-  The  parlia- 
mentary 
fore  the  Revising  Barrister  appointed  to  revise  the  borough  ofF. 

list  of  voters  of  the  borough  of  Penryn,  for  the  revision  asta  of  four 

of  the  list  of  voters  for  the  said  borough,  objection  was  ^^  o^j?^  ° 

made  to  the  name  of  William  And/rew^  as  follows  : —      mun^pai 

borough  of  P. 

«  To  Mr.  WiUmm  Andn-ew,  of  Pwlmm  Street,      ^^uc^Z^ 
"  in  the  town  of  Fcdmouth.  ^SS^!!! 

** I  hereby  give  you  notice  that  I  object  to  your  name  »t«8jand  luu 
being  retained  on  the  list,  for  the  town  of  FahnotUh,  of  objector  in  a 

notice  of 

persons  entitled  to  vote  in  the  election  of^  members  for  objection 
the  borough  of  Pen/ryn.  himself  as  on 

"  Dated  this  24th  of  August^  1868.  yoto^  for 

"Charles  Moon,      l^^^^ 
Of  8t  Thomas  Street,  Penryn,  on  the  list  of  voters  for  f^'^^S^^/" 
the  borough  of  Penryn."  uwd'the  ^ 

words 
"  borough  of  P."  to  designate  the  parliamentary  borough.  Hdd,  that  the  words  "  borough 
of  P."  referred  to  the  munidiMd  borough,  and  that  (there  being  no  parish  of  P.)  this 
description  was  sufficient,  although,  in  the  6  &  7  Via,  c.  18,  sched.  (A),  No.  5,  the  word 
"paiidi"  only  is  used. 
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1868.  The  borough  of  Penryn  for  parliamentary  purposes 

Moon         consists  of  six  several  places,  having  separate  overseers 
Ahdrbw.      ^^^  rates,  and  separate  lists,  namely,  "  the  borough  of 
Peni^n"  "  the  parish  of  St  Oluviaa"  " the  parish  of 
Mylor/*  "  the  town  of  Falmouth''  "  the  parish  of  Fal- 
mouth," and  " the  parish  of  Budock" 

In  the  first  of  these  places  there  were  two  separate 
lists  published  by  the  overseers  of  the  poor,  one  contain- 
ing the  scot  and  lot  voters,  and  the  other  the  £10  house- 
holders and  the  inhabitant  occupiers.  This  latter  list 
included  all  the  names  on  the  scot  and  lot  list. 

The  name  of  Charlea  Moon,  the  objector,  appeared  on 
both  these  lists,  and  his  residence  also  appeared  thereon 
as  mentioned  in  the  notice. 

The  Revising  Banister  held  that  the  description  of 
the  objector,  Charlea  Moon,  as  being  "  of  St  TJ^omaa 
Streety  Penryn,  on  the  list  of  voters  for  the  borough  of 
Penryn,"  did  not  sufficiently  describe  on  which  of  the 
six  lists  of  the  parliamentary  borough  of  Penryn  Charles 
Moon^s  name  was  to  be  found.  He  therefore  decided 
that  the  notice  was  bad,  and  retained  on  the  list  the 
name  of  the  said  WiUiam  Andrew. 

If  the  Court  of  Common  Fleas  should  be  of  opinion 
that  the  notice  of  objection  was  invalid,  the  register  was 
to  remain  without  amendment,  but  if  the  Court  should 
be  of  opinion  that  the  notice  was  not  invalid,  then  the 
name  of  the  said  William  Andrew  was  to  be  expunged 
from  the'r^ster. 

O'MaUey,  Q.C.  (Home  Payne  with  him),  for  the  ap- 
peUant  The  notice  is  sufficient,  and  indeed  strictly 
correct  The  objector  is  described  as  "  on  the  list  of 
voters  for  the  borough  of  Penryn.'^    Borough   there 
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means  municipal  borough,  although  in  the  earlier  part  1868. 
of  the  notice  it  is  no  doubt  used  more  loosely  to  desig-  "^[^ 
nate  the  parliamentary  borough.  For,  in  popular  par-  aiidrew 
lauce^  the  parliamentary  borough  is  frequently  called  the 
borough  of  Penryn,  as  indeed  in  this  special  case.  But 
in  strictness  the  only  parliamentary  borough  is  the 
borough  of  Penryn  and  Falvwuth,  see  2  &  3  Will.  4, 
c.  64,  schedule  (O),  and ''  The  Boundaries  Act,  18G8"  (a). 
Construing  borough,  then,  to  mean  municipal  borough, 
is  not  the  form  in  the  6  &  7  Vict  c.  18,  schedule  (A), 
No.  5,  sufficiently  adhered  to  ?  It  is  submitted  that  it 
could  not  have  been  adhered  to  with  greater  strictness. 
It  h  true  that  in  the  statutory  form  the  word  used  is 
not  "  borough  "  but  "  parish,"  but  there  is  no  such  thing 
as  a  "  parish  "  of  Penryn,  And  in  Oadsby  v.  Waibitr- 
ton  (b),  the  description  of  an  objector  as  "  on  the  register 
of  voters  for  the  township  of  M."  was  held  correct,  not- 
withstanding the  use  of  the  word  "  parish  "  in  the  form. 
He  also  referred  to  Bright  v.  Deveniah  (c). 

The  Court  then  called  on 

T.  Athvnaon  (Lumley  Smith  with  him),  for  the  re- 
spondent. The  words  "  borough  of  Penryn  "  must  be 
taken  to  refer  to  the  parliamentary  borough,  and,  if  so, 
the  notice  is  clearly  bad.  Within  the  parliamentary 
borough  there  are  six  places  having  separate  lists.  And 
the  Court  will  not  impose  on  the  person  objected  to 
the  burden  of  searching  several  lists  in  several  places. 
Crowtlier  v.  Bradney  (</).     It  is  argued  that  the  words 

{a)  31  &  32  Virt.  c.  46,  8.  i,  and  (c)  Hop.  c6  Ph.  373;  L.  R,  2  C. 

flched.  1.  B.  102. 

Q>)  1  Lntw.  13«;  7  M,  d-  O.  11.  (d)  //.  d:  P.  63. 
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18i68.       "borough  of  Penryn"  must  refer  to  the  municipal 
^QQj        borough.    But  the  same  words  occur  in  an  earlier  part 
Akmkw       ^^  *^®  notice,  there  beyond  all  doubt  referring  to  the 
parliamentary  borough.  And  if  there  be  doubt  as  to  their 
meaning  here,  that  of  itself  is  fatal  to  the  notice.    A 
document  of  this  character  should  be  clear  and  unambi- 
guous.   And  the  Court  will  not  aid  it  by  construing  the 
same  words  diflFerently  in  diflferent  parts  of  it    There 
could  be  no  difficulty  in  framing  this  notice  unambigu- 
ously. "  On  the  list  of  voters  for  the  borough  of  Penryn 
within  the  parliamentary  borough  of  Penryn  and  Fed- 
mouth  *'  would  have  been  free  of  ambiguity  and  unob- 
jectionable.   Moreover,  there  are  two  lists  within  the 
municipal  borougk 

[Bbett,  J.    That  is  not  the  point  raised  by  the  Be- 
vifling  Barrister.] 

O'MaUey,  Q.C.,  was  not  heard  in  reply, 

BOYILL,  C.  J.  I  am  of  opinion  that  the  decision  of  the 
Revising  Barrister  must  be  reversed.  It  is  true  that  in 
the  earlier  pait  of  the  notice,  the  words,  "  borough  of 
Penryn  "  are  used,  as  is  plainly  shown  by  the  context, 
to  denote  the  parliamentary  borough  of  Penryn  and 
Fdlmoutk.  For  there  the  notice  is  expressly  speaking 
of  persons  ''  entitled  to  vote  in  the  election  of  members 
for  the  borough  of  Penryn^*'  which  shows  beyond  doubt 
that  the  reference  is  to  the  parliamentary  borough.  But» 
on  the  other  hand,  in  the  latter  part  of  the  notice,  where 
it  speaks  of  "  the  list  of  voters  for  the  borough  of  Pe/i- 
ryny'  I  think  it  equally  plain  that  the  old  municipal 
borough  is  referred  to.    For  the  notice  in  this  latter 
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part  spea^  of  the  list  for  the  borough  of  PenryUy  and        1868. 
it  has  previously  spoken  of  the  list  for  the  town  of  Fair        ^^ 
mouthy  and  whereas  there  is  a  list  for  the  town  of  Fal-       .   '^• 
mcmtky  and  a  list  for  the  municipal  borough  of  Pew^n, 
there  is  no  list  for  the  parliamentary  borough  otPenryn 
and  Falmouth,     Under  these  circumstances  I  think  the 
requirements  of  the  statute  have  been  complied  with. 

Btlbs,  J.  I  quite  agree.  The  expression  '*  borough 
of  Penryn  "  in  the  latter  part  of  the  notice  refers,  in  my 
judgment,  to  the  ancient  borough ;  and,  that  being  so, 
the  description  of  the  objector  is  in  accordance  with  the 
statute. 

Keating,  J.,  and  Bbktt,  J.,  concurred. 

Decision  reversed. 

Attorneys — For  Appellant,  Baxter,  Rose,  Ncyrton 

&  Co. 
For  Respondent,  Tvavers,  Smith  &  Be 
Oex. 
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Nov.  11. 

A  person 
placed  by  the 
overseers,  pur- 
BuanttosecSO 
of  30  &  31 
Vict.  c.  102, 
on  tho  list  of 
X'12  occupiersi 
is  not  a 
**  claimant " 
within  the  * 
exception  in 
sec.  6  of  28 
Vict.  c.  36, 
and  is  there- 
fore entitled 
under  that 
section  to  a 
specific  state- 
ment of  the 
grounds  of 
objection. 


Bennett,  Appellant ;  Brumfitt,  Respondent. 

(Alderson's  Case.) 

npHE  case  stated  as  follows : — One,  John  Aldersoiii, 
was  inserted  in  the  list,  published  by  the  overseers 
of  the  township  of  Bootle-cum-Linacre^  in  the  south- 
west division  of  South  Lancashire,  of  persons  en- 
titled to  vote,  as  the  occupier,  as  owner,  or  tenant  of 
lands  or  tenements  within  the  said  division  of  the 
county,  of  the  rateable  value  of  £12  or  upwards,  in 
respect  of  a  house  occupied  by  him  in  Dei^by  Road,  in 
the  said  township 

Richard  Bennett  (the  appellant),  objected  to  the  name 
of  the  said  John  Alderaon  being  retained  on  such  list 

The  facts  were  as  follows : — 

A  notice  of  objection  against  the  name  of  the  said 
John  Alderson  being  so  retained,  had  been  duly  served 
\ipon  the  overseers  of  the  said  township  by  the  appellant, 
but  the  notice  of  objection,  which  was  also  duly  served 
upon  the  said  John  Alderson  by  the  said  appellant,  was 
as  follows : — 

**  To  Mr.  John  Alderson,  Derby  Road, 
"  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained  in  the  list  of  voters  for  the  south-west 
division  of  the  county  of  Lancaster, 
"Dated  this  17th  day  ol  August,  1868. 

(Signed)        "  Richard  Bennett, 
Of  18,  Upper  Bean  Street,  in  the  township  of  Ever  fan, 
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in  the  county  of  Lcmoaater,  on  the  register  of  voters  for       1868. 
the  parish  of  Liverpool.'*  Beknxtt 

It  was  objected^  on  behalf  of  the  said  John  Alderson,  Beuxfitt. 
that  such  notice  of  objection  was  bad  in  law,  because  the 
ground  or  grounds  of  objection  were  not  specifically 
stated  therein^  by  naming  the  column  or  columns  of  the 
list  on  which  the  objector  grounded  his  objection,  pur- 
siiant  to  the  sixth  section  of ''  The  County  Voters  Regis- 
tration  Act,  1865/' 

On  the  other  hand^  it  was  contended  by  the  appellant 
that  the  form  of  notice  of  objection  given  in  No.  2, 
schedule  (A),  of  "  The  County  Voters  Registration  Act, 
1865/'  clearly  pointed  out  that  the  notices  wherein  the 
grounds  of  objection  were  required  to  be  specifically 
stated,  were  only  those  to  be  given  to  parties  already  on 
the  register,  and  that  although  the  list  of  £12  occupiers 
might  not  strictly  be  a  "  list  of  claima/rUa/^  it  was  in 
the  nature  of  a  list  of  claimants,  whilst  it  was  most  cer- 
tairdy  not  "  the  Register,^'  and  that  therefore  a  general 
notice  of  objection  given  to  such  occupier  in  the  form 
directed  by  the  seventh  section  of  the  principal  Act  (a), 
was  a  valid  notice  of  objection.  The  Revising  Barrister 
decided  that  the  said  John  Alderson  was  not  a  claimant 
within  the  meaning  of  "The  Representation  of  the 
People  Act,  1867/'  and  the  Registration  Acts  therein 
referred  to,  and  that  therefore  the  said  general  notice  of 
objection  was  bad,  and  he  retained  the  name  of  the 
said  John  Alderson  upon  the  list  of  voters. 

If  the  Court  were  of  that  opinion,  the  list  was  to 
stand  without  amendment,  but  if  of  a  contrary  opinion, 
then  the  list  was  to  be  amended  by  expunging  the  name 
of  the  said  John  Alderson. 


(a)  6  Via,  c.  18. 

TOL.  X.     B.C. 
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1868.  Other  appeals  were  consolidated  with  this. 


Bekivitt 

V. 


BRUMnTT.  M'Intyre  ( W.  T.  Charley  with  him),  for  the  appellant. 
The  notice  given  is  sufficient,  as  against  £1 2  occupiers. 
The  objection  is  based  on  28  Vict  c.  36,  sect.  6,  which 
continues  the  old  form  of  notice  to  county  voters  in 
the  case  of  claimants^  but  in  all  others,  requires  the 
grounds  of  objection  to  be  specifically  stated.  Prior  to 
that  Act,  and  therefore  also  to  the  addition  under  *'  The 
Representation  of  the  People  Act,  1867/'  of  the  class  of 
£12  occupiers,  the  county  lists  were  those  prepared  under 
6  Vict  c.  18.  First,  the  overseers  received  from  the 
clerk  of  the  pea<je,  along  with  directions  for  publication 
of  the  notice  prescribed,  the  old  register.  That  was,  in 
fact,  one  list.  Then,  under  sect.  4,  all  persons  not  on  the 
register,  and  all  who  being  on,  did  not  retain  the  same 
qualification,  or  desired  to  make  a  new  claim,  were  re- 
quired to  give  the  overseer  notice  in  writing  to  that 
effect  The  overseers  then,  under  sect  5,  were  required 
to  make  a  list  of  all  such  claimants.  The  28  Vict 
c.  36,  sect  6,  referred  to  above,  is  to  be  construed  with 
reference  to  these  two  lists,  as  they  virtually  were,  viz., 
the  old  register  and  the  list  of  claimant& 

By  6  Vict  c.  18,  sect  6,  these  two  lists  are  to  be 
deemed  the  list  of  voters  for  the  county  for  the  purposes 
of  registration. 

The  statute  30  &  31  Vict  c.  102,  sect  30,  creates  a 
third  list.  Sects.  56  &  59  incorporate  the  former  Acts 
relating  to  the  Representation  of  the  People  and  the 
Registration  Acts,  and  the  question  is,  whether  the  form 
under  6  Vict  c.  18,  or  that  under  the  28  Vict,  c.  36,  is 
to  be  adopted.  The  last  is  intended  to  be  confined  to 
those  who  have  already  established  their  right  to  vote ; 


V. 
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the  30  &  31  VicL  c  102,  being  passed  after  the  28  186& 
Vict  a  36,  if  the  Legislature  had  intended  that  the  bkkhett 
particular  notice  should  be  given,  it  would  have  ex- 
pressly required  it  The  28  Vict.  c.  36,  sect  6,  requires 
virtually  three  things  to  be  specified,  as  objected  to,  viz., 
the  nature  of  interest,  the  value,  or  both  the  nature  and 
valua  Sect  8  requires  each  to  be  treated  as  a  separate 
objection,  and  enlarges  the  power  as  to  costs.  But  in  the 
case  of  a  £12  occupier,  the  proof  would  necessarily  be 
simplei  and  these  provisions  inapplicable.  The  respon- 
dent was,  in  effect,  only  a  claimant  The  procedure  of 
the  overseers  is^  by  sect  30  of  30  &  31  VicL  c.  102,  and 
31  &  32  Vict,  a  68,  sect  17,  to  be  virtually  the  same 
as  in  borough& 

[BoviLL^  C.  J.  You  must  take  it  as  decided  yesterday, 
by  Charlton  v.  Johnson  (a),  that  we  hold  that  the  forms 
applicable  to  county  votes  must  be  followed  in  respect  of 
these  £12  occupiers.] 

He  referred  to  sect  17  of  31  &  32  Vict.  c.  68. 

[Brett,  J.  That  was  intended  to  incorporate  sect.  15 
of  the  principal  Act,  so  as  to  provide  for  omitted 
claima] 

The  overseerS;^  in  effect,  claim  for  the  votes.  They 
put  the  names  on,  and  must  renew  them  from  year  to 
year. 

C,  Crompton  (with  him  Mdlieh,  Q.C.,  and  Lewis 

(a)  Ante,  p.  54. 

0  2 
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1868.        Williams),  for  the  respondent.    Sect  6  of  28  Vict. 

Behhett      c.  36,  really  determines  the  matter.     It  distinctly  pro- 

Bbumfitt.     "^ides  that  except  in  the  case  of  claimants,  the  notice  of 

objection  must  be  special  in  its  terms.   Alderaon  cannot 

be  called  a  claimant. 

[He  was  stopped  by  the  Cqurt.] 

BoviLL,  C.  J.  I  am  of  opinion  the  Revising  Barrister 
was  right  in  holding  that  this  general  notice  was  insoffi- 
cient,  because  the  grounds  of  objection  ought  to  have 
been  specifically  stated.  The  express  object  of  the  Begis- 
tration  Act  of  1865,  with  regard  to  county  voters,  was 
to  require  the  objection  to  be  specifically  stated  in  every 
case,  except  that  of  persons  described  as  claimants ;  and 
looking  to  the  general  scope  of  the  enactment,  and  the 
course  of  legislation  as  to  the  lists  of  voters,  it  seems  to 
me  that  Alderaon  was  not  a  claimant  If  the  overseers 
had  inserted  his  name  in  the  borough,  instead  of  the 
county  list,  he  clearly  would  not  have  been  a  claimant 
The  overseers  have  the  means  of  knowing  who  are  primd 
facie  entitled  to  be  placed  on  the  register.  And  the 
duty  they  already  performed  in  boroughs  of  putting 
down  the  names  of  those  they  supposed  to  be  entitled, 
was  by  the  Act  30  &  31  Vict.  c.  102,  sect  30,  extended 
to  county  voters  in  the  case  of  the  class  of  £12  occupiers 
created  by  that  Act  There  is,  besides,  an  express 
enactment^  with  regard  to  what  I  may  term  the  list  of 
voters  for  the  county.  Under  the  earlier  Act,  it  con- 
sisted of  the  register  and  the  list  of  voters  who  sent  in 
their  claims.  When  ^'  The  Representation  of  the  People 
Act,  1867,''  introduced  a  new  class  of  persons,  there  being 
a  doubt  as  to  how  far  the  power  of  sending  in  the  claims 
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of  peraons  omitted  was  inoorporated^  the  B^istration  1868. 
Act  of  1868,  in  the  17th  section,  expressly  made  the  Bbbhstt 
same  provision  as  to  those  claims  as  exists  in  the  case  of  brukfitt. 
boroughs ;  and  in  the  19th  section^  it  was  enacted  that 
"in  the  list  and  r^^ister  of  voters  for  a  county^  the 
names  of  the  persons  on  whom  a  right  to  vote  for  a 
county  in  respect  of  the  occupation  of  premises  in  such 
parish  or  township  is  conferred  by  '  The  Representation 
of  the  People  Act^  1867/  shall  appear  in  a  separate  list 
after  the  list  of  voters  in  such  parish  or  township  other- 
wise qualified,  and  such  separate  list  shall  be  deemed 
part  of  the  lists  of  county  voters  of  such  parish  or  town- 
ship,  and  shall  be  annually  made  anew  by  the  overseers 
of  such  parish  or  township/'  When  that  Act  was  passed, 
the  list  of  voters  in  the  county  consisted  of  the  same  list 
which  had  previously  existed,  with  the  additional  list  of 
the  jP12  occupiera  But  it  nowhere  says  that  the  list  of 
those  claiming  to  be  placed  on  the  £12  list  is  to  be 
deemed  part  of  the  list  of  voters.  The  very  fact  of  this 
express  enactment  declaring  the  list  made  out  by  the 
overseers  to  be  part  of  the  list  of  voters  for  the  county, 
and  yet  being  entirely  silent  as  to  persons  omitted  who 
might  send  in  claims,  seems  to  me  to  show  that  these 
last  only  are  to  be  regarded  as  claimants  strictly  so 
called.  The  objection  to  persons  who  are  strictly  of  that 
dass  in  the  case  of  boroughs,  (which  is,  no  doubt,  a 
general  form  of  objection,)  was  not  for  the  purpose  of 
compelling  them  to  prove  their  qualification.  That  they 
were  bound  to  do,  before  the  Bevising  Barrister  could 
put  their  names  on  the  list ;  the  object  of  th.e  notice  was 
to  entitle  the  objector  to  be  heard  in  opposition,  for 
unless  he  gave  notice,  he  was  not  so  entitled.  The  object 
of  the  Legislature  was«  as  it  seems  to  me,  as  far  as  pos- 
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1868.       dble,  to  put  the  making  out  of  the  list  as  to  the  £12 
Bkhkbtt      occupiers  in  counties  on  the  same  footing  as  the  list  of 
BBUMfiTT.     ^^^  occupiers  in  boroughs.  By  the  59th  section  of  "The 
Representation  of  the  People  Act,  1867/'  that  Act  is  to 
be  construed  as  one  with  the  enactments  in  force  relating 
to  the  Begistration  Acts,  and  we  must  endeavour,  as  far 
as  possible,  to  put  a  consistent  interpretation  on  the 
whole.    The  particular  question  before  us  arises  on  the 
6th  section  of  "The  County  Voters  Begistration  Act, 
1865."    "Any  notice  of  objection  to  any  person  on  the 
list  of  claimants  for  any  parish  or  township,  may  be 
given  according  to  the  provisions  of  the  7th  section  of 
the  principal  Act/'  (i.e.,  a  general  notice,)  "  but  with  that 
exception  no  notice  of  objection  given  under  the  provi- 
sions of  the  said  7th  section,  other  than  a  notice  to  the 
overseers,  shall  be  valid,  unless  the  ground  or  grounds  of 
objection  be  specifically  stated  ther6in.'^    We  ought  to 
give  effect  to  this  very  useful  section  if  we  can,  and  it 
seems  to  me  it  is  applicable  to  the  present  case.    If  so, 
is  John  Alderaon  in  the  position  of  a  claimant?    I  am 
clearly  of  opinion  that  he  is  not.    The  case,  therefore, 
comes  within  the  exception  of  the  6th  section  of  "  The 
Begistration  Act,  1865,""  and  the  ground  must  be  specifi- 
cally stated.    It  is  quite  true  that  after  the  -  general 
enactment,  that  the  ground  of  objection  shall  be  specifi- 
cally stated,  there  are  some  words  defining  what  shall  be 
a  sufficient  compliance  with  that  enactment ;  while  in 
some  respects  the  provisions  are  not  applicable  to  this 
particular  case ;  but  that  is  no  sufficient  reason  why  we 
should  reject  the  whole  ;  especially  when  the  particular 
enactment  is  clear  and  distinct,  that  as  to  claimants 
the  notice  may  be  general,  but  in  every  other  case 
no  notice  shall  be  valid  unless  the  grounds  are  stated. 
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■ 

Mn  Jl^Imfyre  eontrnded  that  the  terms  of  the  iH>tice,        ISoS. 
Xo.  ±  must  ooDtrol  the  enactment    It  seems  to  me  it      Kmsitt 
has  no  aodi  operation,    John  Al^ei^on  was  placed  on     Bs^j^Vitt. 
the  lisi  hy  the  oTerae»s,  and  is  not^  in  any  sense  or 
shape,  in  the  position  of  a  claimant,  or  a  person  on  the 
Ust  of  efaumants.    That  being  so»  in  my  opinion  the  Re- 
visii^  Banister  was  perfectly  right  in  the  decision  which 
he  prononnoed  in  this  case. 

Btubs;  J.  I  am  of  the  same  opinion.  I  shall  not 
trust  myself  to  make  any  remarks  which  are  not  strictly 
aiqplicable  to  the  exact  question  before  as»  because  the 
Tarious  enactments  aie  sudi  as  to  expose  both  voters  and 
revising  barristers  and  this  Court  to  many  difficulties  of 
oonstmctiony  in  which  they  may  be  easily  entangleii.  I 
think  Mr.  Crompton  was  right  in  saying  that  this  case 
depends  on  the  construction  to  be  put  on  the  6th  section 
of  "  The  County  Voters  B^istration  Act,  1865."  John 
AldersoTii  this  voter,  had  been  put  on  the  list  by  the 
overseers.  He  had  never  claimed  at  all ;  and  he  was 
not  a  claimant  within  the  first  part  of  the  6th  section. 
If  he  had  been  a  claimant,  the  first  part  of  the  6th  sec- 
tion would  have  applied  to  him;  but  not  being  a  claim- 
ant, and  then  not  being  within  the  exception  in  sect  6 
— ^for  the  statute  expressly  says  that  shall  be  the  only 
exception — he  is  within  the  other  words  of  the  clause, 
which  require  the  grounds  of  objections  to  be  specifi- 
cally stated  The  only  difficulty  that  presented  itself 
to  my  mind  during  the  discussion  was  the  form  of  the 
notice^  No.  2,  which  undoubtedly  in  terms  is  only  appli- 
cable to  parties  on  the  register.  But  the  particular 
notice  here  necessary  is  exacted  by  sect  6,  not  by  the 
terms  of  the  notice,  No.  2.    I  have,  therefore,  come  to 
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1868.       the  conclnsion  that  the  Bevising  Barrister  vas  clearly 
Bbhkbtt     'right 


V. 
£RT7XfITT. 


Keating,  J.  I  entirely  agree  with  my  brother  Byles, 
that  it  is  not  very  easy  to  find  one's  way  through  the 
many  enactments  with  reference  to  the  preliminaries  for 
the  exercise  of  the  fi:anchisa  I  certainly  have  enter- 
tained considerable  doubt  in  this  case — ^not  as  to  whether 
John  Aldei^aon  was  a  claimant  in  terms,  because  in 
terms  he  is  not  a  claimant — but  I  have  entertained 
doubts,  which  I  cannot  say  are  altogether  removed,  as 
to  whether  he  was  not  in  the  nature  of  a  claimant 
within  the  meaning  of  the  enactments  of  this  Act  The 
rest  of  the  Court,  however,  entertain  a  very  clear  opinion 
the  other  way ;  and  I  cannot  say  that  my  doubts  are  suffi- 
ciently strong  to  justify  me  in  dissenting. 

Brett,  J.  It  seems  to  me  that  the  matter  resolves 
itself  into  three  questions.  First,  what  was  the  law  as 
to  notices  of  objection  in  counties  at  the  time  of  the 
passing  of  *'The  Bepresentation  of  the  People  Act, 
1867,"  and  "The  Registration  Act  of  1868 1"  Secondly, 
has  the  law  been  altered  by  either  one  or  both  of  those 
statutes  1  Thirdly,  if  not,  how  is  the  old  law  to  be  ap- 
plied to  the  present  case  7  At  the  time  of  passing  those 
statutes,  the  law  as  to  notice  of  objection  in  counties  was 
regulated  by  the  6  Vict  c.  18,  and  the  28  Vict,  a  36. 
Taking  these  two  statutes  together,  the  notices  of  objec- 
tion in  counties  wwe  to  be  given  in  this  manner.  Persons 
-who  were  on  the  old  register  were  entitled  to  spedfic 
notice  of  objection  ;  but  persons  who  claimed,  and  whoi^ 
names  were  put  into  a  list  of  claimants  by  the  overseers, 
were  to  receive  only  a  general  notice  of  objection*  By 
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the  first  part  of  sect  6  of  the  latter  Act^  any  notice  of       1868. 
objection  to  any  person  on  the  list  of  claimants  was  to      Binrm 
be  according  to  the  provisions  of  the  7th  section  of  the     Bavxrin. 
prindpal  Act    In  all  other  cases  there  was  to  be  a 
specific  objection.    The  only  cases  at  that  time  known 
w^e  people  on  the  old  r^ister,and  new  claimants.  There- 
fore,  the  form  in  the  schedule  is  consistentiy  drawn  to 
apply  to  the  case  of  all  persons  other  than  claimants^ 
id,  to  all  persons  on  the  register.    That  being  the  state 
of  the  law  at  the  time  of  ^'  The  Representation  of  the 
People  Act^  1867/'  and  "  The  Registration  Act  of  1868/' 
is  there  anything  in  either  of  those  Acts  which  alters  the 
law?  It  was  said  in  the  argument  that  there  was,  by 
reason  of  the  17th  section  of  "  The  Registration  Act^'' 
and  I   stated   why  I   thought  the   I7th  section  did 
not  apply,  and  the  Legislature  had  not  intended  to 
alter  the  mode  of  giving  notices  of  objection  in  counties. 
Mr.  M*Intyre  also  relied  on  the  19th  section  of  the 
same  Act,  but  that  seems  to  me  to  apply  only  to  the 
mode  of  making  up  the  list,  and  not  to  deal  with  the 
notices  of  objection.    He  also  referred  to  "  The  Repre- 
sentation of  the  People  Act,  1867,^  but  I  do  not  think 
that  that  alters  the  terms  of  the  notices  of  objection  in 
countiea    The  Legislature  appears  to  have  declined  to 
deal  with  them.   Then,  how  is  the  old  law  to  be  applied 
as  to  the  £12  voters.    They,  in  my  opinion,  are  not 
claimants ;  they  send  in  no  notice  of  claim.    An  act  is 
done  without  their  intervention  by  the  overseer  exer* 
cismg  his  discretion.    On  the  other  hand,  there  is  to  be 
a  class  of  claimants  under  the  new  law.    All  persons 
omitted  from  the  list  by  the  overseers  are  to  send  in  a 
daim ;  and  they,  therefore,  will  be  claimants.    Then  the 
56th  section  of  80  &  31  Vict,  a  102,  declares  that  the 
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1868.  pre-existing  Registration  Acts  are  to  be  applicable  to 
BsKNXTT  ^^6  i^ew  state  of  things.  How  are  you  to  apply  those  ? 
Bruivitt.  ^^  *^®  construction  we  put  on  the  6th  section  of  the 
28  Vict  a  36,  be  correct,  claimants  are  to  be  the  only 
persons  to  whose  case  a  general  notice  of  objection  is 
suitable  ;  but  the  class  we  are  discussing,  I  have  shown, 
are  not  claimants,  and  are  therefore  entitled  to  a  specific 
notice  of  objection.  Though  it  may  not  be  possible  to 
give  the  notice  in  the  exact  form  in  the  schedule,  we 
must  look  at  the  Registration  Acts,  and  the  new  state  of 
circumstances  as  nearly  as  may  be,  and  require  a  specific 
notice,  as  similar  as  circumstances  will  allow  to  that  de- 
scribed in  sect  6  of  the  28  Vict,  c.  36.  I  therefore  think 
the  Revising  Barrister  was  i*ight  in  saying  the  notice  of 
objection  was  insufficient. 

Judgment  for  respondent^  without  costa 

Attorneys — For  Appellant,  Chegory,  RowcUffe  <fe  Co., 

agents  for  H.  BremneVf  Liverpool 
For  Respondent^  Field,  Roscoe  &  Co. 


XXXII.  VICTORIA.  91 

1868. 


Jones,  Appellant ;  Pbitchard,  Respondent. 

Nov.  11. 

THE  case  stated  that,  at  a  Coart  held  at  Corwen,  in  the  An  oigector, 
in  his  notice 

county  of  MeHoneih,  on  the  14th  September,  1868,  of  objection, 

Walter  Butler  CUmgh  Jonea  objected  to  the  name  of  place  of  abode 

Thomas  Pritchard  being  retained  on  the  list  of  persons  ^^•'^ui- 

entitled  to  vote,  in  respect  of  property  situate  within  the  ^^iUon). 

vanOi  of  LlandriUo.  ^eW,  that 

*^  Buch  a  deacnp- 

The  notice  of  objection  was  duly  served,  and  was  in  ^on  is  not  bad 

m  law  on  its 

the  following  form : —  fiice,  bat  that 

it  is  matter  of 

-Tom.ThoToasPrUchanl  Slt^^is^ 

"  Take  notice  that  I  object  to  your  name  being  re-  ^^^^i^.  j^ 

tained  in  the  Llandnllo  list  of  voters  for  the  county  of  ^*c*  pj^  *^® 

•^        requisite 
Merioneth.  infonnatioii. 

"  Dated  the  18th  day  of  August,  in  the  year  of  our 

Lord,  1868. 

(Signed)        "  Walter  Butler  Clough  Jones, 

Of  Bronygraigy  on  the  register  of  voters  for  the  parish 

of  Corwen." 

The  notice  of  objection  to  the  overseers  was  duly  served 
and  published,  and  was  in  the  following  form : — 

^*  To  the  Overseers  of  the  Parish  of  Lla/ndiHUo. 
''  I  hereby  give  you  notice  that  I  object  to  the  name 
of  the  person  mentioned  and  described  below  being  re- 
tained on  the  list  of  voters  for  the  county  of  Merioneth. 
"  Dated  the  18th  day  of  August,  1868. 
(Signed)        "  WALTER  BuTLER  Clough  Jokes, 
(Place  of  abode)  "  Bronygradg." 
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1868. 

JORXB 
V. 

Pbztohakd. 


Pritchard, 
Thomas 

PUusdinan 

Bateable  valae 
aboye  iS12 

Plaudinan 

The  said  Walter  Butler  CUyiigh  Jones  is  described  on 
the  register  as  residing  at  Plasyndre,  Corwen^  but  he 
has  left  that  house,  and  for  some  months  past  he  has 
resided  at  Bronygradg,  distant  about  one  mile  firom  the 
town  of  Oorwen, 

It  was  argued  on  the  part  of  th^  said  Thomas 
PrUchardy  that  the  description  of  the  place  of  abode  of 
the  objector  was  insufficient  on  its  face,  and  could  not 
be  deemed,  in  point  of  law,  a  good  description  of  the  place 
of  abode  without  adding  Conven,  the  nearest  town  to 
the  place  called  Bronygraig,  Corwen,  being  also  the 
name  of  the  parish. 

On  the  part  of  the  objector,  it  was  argued  that  evi- 
dence was  admissible  to  shew  that  the  notice  gave 
reasonable  information  to  the  person  objected  to.  It  was 
accordingly  proved,  and  admitted  that  if  Thomas 
Pritcha/rd  went  to  Corwen,  the  town  and  parish  in 
which  the  qualifying  property  of  the  objector  is  situated, 
the  objector  would  be  easily  found,  on  inquiry  there,  and 
that  Bronygraig  is  well  known  there,  and  could  be 
found  without  any  difficulty. 

The  Revising  Barrister  decided  that  the  notice  was 
bad  in  law  on  its  face,  and  could  not  be  affected  by  such 
evidence,  or  by  the  fact  that,  under  the  particular  circum- 
stances, the  notice  gave  the  requisite  information. 

The  qualifications  of  the  said  Thomas  PrUchard  were 
inquired  into,  and  if  the  Revising  Barrister  had  been  of 
opinion  that  the  notices  of  objection  were  valid,  he  would 
have  expunged  his  name  from  the  lisi 
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If  the  Coart  was  of  the  opinion  that  this  decision  as       1868. 
to  the  insufficiency  in  law  of  the  description  of  the  place        jovu 
of  abode  of  the  objector  was  wrong,  the  name  of  the  said     pritobarp, 
Thomas   PiHichard   was  to   be  expunged  from  the 
register. 

DowdeswM,  Q.C.,  for  the  appellant  The  decision 
of  the  Revising  Barrister  was  wrong.  The  case  is 
governed  by  Thackway  v.  Pitcher  (a).  That  case  shows 
that  a  notice  such  as  this  is  not  bad  on  its  face ;  and 
that  the  question  whether  or  not  it  gives  sufficient 
information,  is  one  on  which  the  Revising  Barrister  must 
take  evidence,  and  decide  on  the  facta 

R.  E.  Tuimer,  for  the  respondent  In  Thaclaoay  v. 
PUcher  (a),  the  Court  say  the  matter  is  one  of  fact  for 
the  Revising  Barrister,  as  to  which  his  finding  is  con- 
clusive. Here  the  barrister  has  found  the  notice  insuffi- 
cient^ and  the  Court  will  not  disturb  his  finding. 

[BoviLL,  C.J.  The  barrister  decides  that  the  notice 
is  bad  in  law  on  its  face  ] 

WooUett  V  Davis  (6)  supports  him  in  that  view. 
Wilde,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
there  said :  ''  We  are  of  opinion  ....  that  no  notice  can 
be  deemed  in  the  form,  or  to  the  effect  required  by  the 
statute,  which  does  not  in  itself  contain  a  sufficient  state- 
ment of  the  place  of  abode.  We  think  that  it  is  con- 
traiy  to  the  meaning  and  intent  of  the  Legislature,  that 
the  party  receiving  the  notice  should  be  compelled  to 

(a)  1  Bop.  A  PA.  878;  8.  C.         (&)  4  a  A  120;  S.  0.  1  XWw. 
I.  B.  2  C.  P.  100.  «12. 
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1868.       take  trouble,  and  to  resort  to  other  sources  than  the 
JoHEs        notice  itself,  in  order  to  obtain  the  necessary  information 
PuTCHABD.    ^  ^  such  pUcG  of  abodo/'     Here,  on  the  face  of  the 
notice,  the  statement  is  insufficient. 

Dowdeawell,  Q.C.,  was  not  heard  in  reply. 

BoviLL,  C.J.  In  this  case  the  decision  of  the  Revis- 
ing Barrister  was,  that  the  notice  was  bad  in  law  on  the 
face  of  it,  and  could  not  be  affected  by  the  evidence 
offered,  or  by  the  fact  that  under  the  particular  circum- 
stances it  gave  the  requisite  information.  I  think  that 
view  cannot  be  supported.  A  description,  on  the  face  of 
which  the  sufficiency  is  doubtful,  may  nevertheless,  in 
fact,  give  the  requisite  information.  Its  sufficiency  is  in 
such  a  case  matter  of  evidence.  On  this  finding,  we 
must  assume  the  notice  did,  in  fact,  give  the  requisite 
information ;  and,  as  we  cannot  say  the  notice  is  bad  on 
its  face,  the  decision  of  the  Revising  Barrister  must  be 
reversed. 

Byles,  J.  I  am  of  the  same  opinion.  If  the  objector 
had  described  his  place  of  abode  as  Alton  Towers  or  Blen- 
heim,  that  would,  according  to  this  decision,  be  a  bad 
description,  and  one  which  no  evidence  could  make  good. 

KEATiNa  and  BRFrr,  JJ.,  concurred. 

Decision  reversed. 

Attorneys — For  Appellant,  McLeod  &  Cann,  agents 

for  J.  H.  JoneSy  Portmadoc. 
For  Respondent,   C,   WUkm,  agent  for 
D.  Pughy  Dolgelly, 
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1868. 


Jones,  Appellant ;  Jones,  Respondent, 

T^HIS  was  an  appeal  from  a  decision  of  the  Reyising 
Barrister  for  the  county  of  Merioneth. 
John  Humphrey  Jones  duly  objected  to  the  name 
of  John  Jones  beiug  retained  on  the  list  of  voters  for 
the  county.  The  name  and  qualifications  of  John  Jones 
appeared  on  the  list  as  follows : — 


Jona,  John 

Caerffifnon 

Leasehold  house 
and  gardca 

Caerffifnon 

Self  tenant 

The  objector  contended  that  the  description  of  the 
qualification  in  the  third  column  was  not  connect. 

John  Jones,  in  support  of  his  claim,  produced  a  lease 
of  the  qualifying  property,  dated  the  7th  day  of  Novem" 
6ei',  1865,  granted  to  him  by  Hugh  Beavor  RobeHs,  the 
hxibendum  of  which  was  as  follows : — **  To  hold  the  said 
premises  hereby  demised  unto  the  said  lessee,  his  exe- 
cutors, administrators,  and  assigns,  from  the  29th  day  of 
SeptsTnher  last  past,  for  and  during  the  term  of  the 
natural  life  of  the  said  lessee,  but  in  the  event  of  his 
dying  within  sixty  years  from  the  29th  day  of  September 
last,  then  for  and  during  the  remainder  of  a  term  of 
sixty  years,  to  be  computed  from  the  29th  day  of  Sep" 
tember^  1865,  at  the  yearly  rent  of  10^/' 

The  objector  contended  that  the  said  John  Jones  (for 
whose  life  the  qualifying  property  had  been  demised) 
had  a  present  freehold  interest  in  the  premises,  and  that 


Nov.  11. 

In  the  quail- 
fication 
colamn  of  the 
list  of  oounty 
Yoters  a  lease 
for  life  of  a 
hoase  and 

garden  was 
escribed  as 
"  leasehold 
house  and 
garden." 
ffdd,thiit 
this  descrip- 
tion was 
Btifficient, 
and,  if  not 
strictly 
accurate,  was 
within  6  Vict. 
c.  18,8.  101, 
such  as  to  be 
commonly 
understood. 
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1868.       the  interest  in  the  term  of  years  did  not  accrue  till  the 

JoHBs        death  of  the  lessee. 

JoirBs.  ^®  Revising  Barrister  decided  that  the  said  John 

Jones  had  under  the  lease  a  sufficient  present  interest 
in  the  term  of  years  to  entitle  him  to  a  vote  in  respect 
thereof,  and  therefore  retained  his  name  in  the  list  of 
voters. 

Jf  the  Court  of  Common  Pleas  should  be  of  opinion 
that  the  decision  of  the  Revising  Barrister,  as  to  the 
interest  of  the  said  John  Jones  in  the  premises  under 
the  said  lease,  was  wrong,  the  name  of  John  Jones  was 
to  be  expunged  from  the  register  of  voters  for  the 
county. 

Dowdeswell,  Q.C.,  for  the  appellant.  The  respondent 
has  described  his  qualification  as  leasehold,  which  it 
clearly  was  not.  The  first  limitation  being  for  life  conferred 
on  him  a  freehold  interest,  and  cannot  be  cut  down  into  a 
leasehold  by  the  subsequent  provisa  A  lease  for  years 
determinable  on  lives  is  no  doubt  leasehold,  but  that  is 
an  interest  quite  different  from  the  one  under  considera- 
tion. The  only  leasehold  interest  here  was  in  remainder ; 
it  was  a  mere  contingent  interest  which  posdbly  might 
never  vest  at  all,  and  its  vesting  could  in  no  event  take 
effect  until  the  determination  of  the  life  estate.  Further, 
if  in  the  result  it  ever  should  vest,  it  would  vest  in  the 
respondent's  executors,  for  it  never  could  vest  in  the 
respondent  himself.  To  entitle  the  respondent  to  a  vote 
in  respect  of  the  leasehold  he  must  have  had  a  present 
interest  in  it,  but  he  could  not  have  that  consiBtently 
with  his  life  estatOj  which  was  vested  and  in  pofisesaion. 

R  K  Turner^  for  the  respondent    The  respondent 
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had  a  sufficient  leasehold  interest  to  entitle  him  to  a       1868. 
vote  in  respect  of  it    The  term  created  by  the  demise        Jom' 
was  not,  as  has  been  argued  on  the  other  side,  a  mere        Jom. 
contingent  interest  in  the  respondent's  executors,  but  was 
in  the  respondent  himself.    In  Coke  upon  LitUeton  (a), 
the  law  is  thus  laid  down : — "  If  a  man  let  lands  to 
another  for  life,  the  remainder  to  him  for  twenty  years, 
he  hat^  both  estates  in  him  so  distinctly  that  he  may 
grant  away  either  of  them."    In  Williama  on  Execu- 
tors  (6),  it  is  said  that  *'  if  a  lease  be  made  for  life  or 
years  with  a  remainder  to  the  executors  of  the  lessee,  it 

shall  be  a  vested  interest  in  the  lessee ; but.  if 

there  be  a  lease  for  ninety-nine  years,  if  the  lessee  live 
80  long,  with  a  proviso  that  if  he  die  within  the  term 
that  it  should  be  to  his  executoi*s  for  forty  years,  this 
last  term  shall  not  vest  in  the  lessee."' 

[Btles,  J.  Has  the  respondent,  as  regards  the  term 
of  years,  anything  more  than  an  interesae  termini  ? 

BoviLL,  C.J.  How  can  his  interest  in  the  term  be 
said  to  be  in  posseaaion  ?] 

His  interest  is  at  all  events  such  that  he  could  create 
by  assignment  or  underlease  an  interest  in  possession 
for  the  unexpired  residue  of  the  term,  and  under  these 
circumstances  ifc  is  submitted  that  he  has  a  sufficient  pre- 
sent interest  in  it.  However,  it  is  unnecessary  to  insist  on 
this  point,  since  the  description  of  the  qualification  being 
wide  enough  to  include  a  lease  for  life  is  sufficient  on 
that  ground.    And  if  it  be  not,  under  6  Vict.  c.  18,  s.  40, 

(o)  p.  54  b,  (6)  6th  ed.  662. 

TQL.  I,     H.O,  9 
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1868.       it  might  have  been  amended  by  the  Bevising  BarriBter 

'  J0VI8        ty  inserting  the  words  "  for  life/'  and  thus  defining  the 

Joiris.        qualification  with  greater  precision.     Moreover,  under 

sect.  101  of  the  same  Act  an  inaccuracy  of  description 

does  not  vitiate,  when  the  description  is  such  as  to  be 

commonly  understood. 

Dowde&wellf  Q.C.,  in  reply.  A  fireehold  interest  cannot 
be  described  as  leasehold,  nor  could  the  Revising  Barrister, 
under  6  Vict.  c.  18,  a  40,  have  amended  the  description. 
He  is  not  at  liberty  to  change  it  under  that  section, 
"  except  for  the  purpose  of  more  clearly  and  accurately 
defining  the  same."  In  Schedule  (H),  No.  3,  of  the  2 
and  3  WUL  4,  c.  45,  there  is  a  form  for  the  list  of 
county  voters,  and  under  the  column  headed  *'  Nature 
of  Qualification,^'  is  inserted  "  freehold  house,''  "  copy- 
hold field,"  "  lease  of  warehouse  for  years/'  Sec,  which 
shews  the  Legislature  regarded  freehold  and  leasehold 
as  distinct  qualificationa  So,  again,  in  Form  No.  6, 
under  heading  '*  Nature  of  Supposed  Qualification,"  we 
find  "  copyhold  fields"  and  "  lease  of  warehouse  for 
yea/rs" 

[Byles,  J.  The  forms  you  refer  to  evidently  con- 
template some  latitude.  Take,  for  instance,  the 
''  lease  of  warehouse  for  years,"  nothing  is  said  as  to 
its  duration,  which  might  be  insufficient  to  confer  a 
vote.] 

The  duration  will  be  presumed  sufficient  to  confer  a 
vote ;  but  that  is  very  different  from  presuming  that  a 
qualification  described  as  leasehold  can  include  a  freehold 
interest.    At  all  events  the  description  is  ambiguous^ 
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and  calculated  to  perplex  an  objector,  and  if  so,  on  that       1868. 
ground  also  bad.  """"jwim 


BOYILL,  C.J.  I  am  of  opinion  that  the  decision  of  the 
Kevising  Banister  was  correct.  The  objection  which  was 
raised  before  him  was,  that  the  description  of  the  quali- 
fication in  the  third  column  of  the  list  of  voters,  viz., 
"  leasehold  house  and  garden,''  was  incorrect  The  re- 
spondent, by  virtue  of  the  lease  under  which  he  claimed, 
took  a  present  interest  for  life,  the  term  of  years  being 
only  in  remainder.  And  there  can  be  little  doubt  that 
most  men  would  consider  a  lease  for  life  to  be  leasehold, 
although  the  interest  is  technically  freehold.  However, 
it  is  enough  to  say  that  the  6  Vict.  c.  18,  s.  101,  enacts, 
"  that  no  misnomer  or  hiaecurate  description  of  any 
person,  place,  or  thing,  named  or  described  in  any 
schedule  to  this  Act  annexed,  or  in  any  list  or  register 

of  voters, shall  in  anywise  prevent  or  abridge 

the  operation  of  this  Act  with  respect  to  such  person, 
place,  or  thing,  provided  thai  siuch  person,  place,  or 
thing  should  he  so  denominated  in  such  schedule  list 

register as  to  he  commoTdy  understood/'    In 

Flounders  v.  Donner  (a),  Tindal,  C.  J.,  said,  "  I  think 
the  words  *  commonly  understood  '  mean  some  clumsy 
description  which,  nevertheless,  might  point  out  the 
particular  qualification  relied  on."'  Here  I  think  ''  lease- 
hold'' was  a  popular  description,  and  such  as  to  be 
commonly  understood,  and  therefore  on  that  ground  a 
sufficient  description. 

Btlbs,  J.     I  am  of  the  same  opinion.     I  think  that 
a  construction  which  would  require  illiterate  persons  to 

((f)  1  lutw.  371 ;  2C.B.  70. 
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state  their  qualifications  with  the  strictest  legal  accuracy 
would  be  attended  with  considerable  mischief.  Indeed 
it  might  necessitate  professional  advice.  Here,  however, 
the  description  is  accurate.  It  is  true  it  does  not  state 
whether  the  lease  is  for  life  or  years,  but  such  an  ambi- 
guity does  not  in  my  opinion  constitute  a  valid  objection. 
The  old  forms  in  the  2  Will  4,  c.  45,  which  have 
been  referred  to  on  behalf  of  the  appellant,  confirm  me 
in  this  view,  for  the  description,  "  lease  of  warehouse  for 
years,''  in  one  of  those  forms  might  equally  be  said  to 
be  ambiguous,  since,  the  duration  of  the  term  not  being 
stated  there,  no  one  could  tell  what  might  be  the  exact 
interest  claimed  under  that  description. 

Keating,  J.,  concurred. 

Brett,  J.  I  am  of  the  same  opinion.  I  assume  the 
respondent's  interest  to  be  freehold ;  but,  inasmuch  as  it 
was  a  life  interest  created  by  lease,  the  description  may 
be  applicable,  and  possibly  is  strictly  so ;  but  if  not,  I 
think  it  clearly  within  the  6  Vict.  c.  18,  s.  101. 


Judgment  affirmed. 

Attorneys — For  the   Appellant,   M'Leod  &   Cann, 

agents  for  J,  H.  Jones,  Portmadoc. 
For  Respondent,   C.  WUHn,  agent  for 
David  Pugh^  Dolgdly. 
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Mason,  Appellant ;  Bennett  and  Others, 

Eespondents. 

Nov.  17. 

'PHE  case  stated : — At  a  Court  held  by  the  Revismg  Bar-  An  agreement 

rister  appointed  to  revise  the  list  of  voters  for  the  composition 
borough  of  Whitehaven,  John  Mason,  on  the  list  of  voters  for  ayear^  ^^ 
for  the  said  borough,  objected  to  the  nBrnQoiJohnBennett  25fh  of  ]/arc/« 
and  others,  (whose  names  appeared  in  the  schedule,)  ^^^^^^^^3 
being  retained  on  the  list  of  voters  for  the  said  borough,  occupied  or 

^  °       tinoccupied, 

The  following  facts  were  established  by  the  evidence,  made  by  the 

,  ,  owner  under 

The  respondents  were  inserted  in  the  said  list  of  voters  the  13  &  11 

Vict,  c.  99 

in  respect  of  their  occupation  of  dwelling-houses  within  g.  4,  is  a 

the  said  borough.  "  The  Small  Tenements  Act "  (a)  has,  vltMn^provUo 

for  many  years,  been  applied  to  this  borough,  and  under  ^^^fyl^t^^ 

section  4  of  that  Act,  the  owner  of  the  premises  in  ques-  Therefore^* 

tion  entered  into  an  agreement  in  1867,  which  was  to  where  the 

®  '  owner  of 

remain  in  force  from  March  25th,  1 867,  until  25th  of  tenements  in 

a  borough 

March,  1868,  to  pay  a  composition  instead  of  the  full  made  such  an 

a^preement, 

ordinary  rate  in  respect  of  these  premises,  whether  they  his  liability 
were  occupied  or  not.    Two  rates  for  the  relief  of  the  future  poor 
poor  were  made  in  1867,  viz.,  on  the  13th  of  March,  by  Wrufe  of 
and  the  6th  of  September,  and  the  names  of  the  respon-  pyo^^i^o  f^oni 
dents  appeared   upon  the  rate   books  as  occupiers  in  ^e  29th  of 
respect  of  both  these  rates.     It  further  appeared,  from  1867,  and  not 
the  rate  books,  that  the  owner  paid  in  one  gross  sum  a  otAuguht, 
composition  in  respect  of  these  premises  as  soon  as  it  the  Act 
became  due,  under  each  of  the  said  rates.  ^^^^  ' 

(a)  13  k  14  FiVe.  c.  99. 
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1868.  In  part  consideration  of  their  services  as  workmen, 

Mason  the  respondents,  who  were  all  employed  as  colliers  by 
Bbmhbtt.  the  owner  of  the  premises  which  they  occupied,  paid 
no  rent  for  such  premises,  but  the  compounded  rates 
which  were  paid  by  the  owner  under  the  said  rates  of 
13th  March,  and  5th  of  September,  1867,  were,  on  each 
occasion,  deducted  from  the  wages  of  the  respondents, 
which  became  due  next  after  such  payment  by  the 
owner. 

The  said  rate  made  upon  the  5th  of  September,  1867, 
was  the  rate  for  the  time  being,  and  remained  in  force 
until  superseded  by  another  made  on  the  13th  oi  Feb- 
ruary,  1868.  In  respect  of  the  last-mentioned  rate, 
the  names  of  the  respondents  appeared  on  the  rate  books 
rated  as  ordinary  occupiers  in  respect  of  the  premises, 
and  many  of  them  had,  in  tact,  paid  the  full  rates  pay- 
able by  them  on  that  rate. 

On  behalf  of  the  said  John  Mason,  it  was  contended : 

First  That  the  respondents  were  not  entitled  to  vote, 
inasmuch  as  they  had  not  complied  with  the  conditions 
prescribed  by  section  3  of  the  said  Act. 

Secondly.  That  under  section  7  of  the  said  Act  the 
liability  of  the  owner  to  be  rated  instead  of  the  occupier, 
ceased  on  and  after  the  passing  of  the  said  Act 

Thirdly.  That  they  had  not  brought  themselves  within 
section  8  of  the  said  Act,  inasmuch  as  they  had  not  been 
duly  rated  as  ordinary  occupiers  to  all  poor  rates,  in 
respect  of  the  premises,  after  the  liability  of  the  owner 
to  be  rated  had  ceased,  nor  had  they  paid  all  poor  rates 
payable  by  them  as  ordinary  occupiers  in  respect  of  the 
premises  up  to  the  preceding  6th  day  of  January, 

On  the  other  hand,  it  was  contended  in  support  of 
these  votes — 
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First  That  by  virtue  of  proviso  (1)  in  section  7  of  the       1868. 


said  Act,  the  liability  of  the  owner  to  be  rated  to  the       Maiok 
poor  rate  did  not  cease  until  the  29th  of  Septemher,  1867»     Bsmn. 
a&dy  therefore,  that  the  compounded  rates  paid  in  respect 
of  the  rate  made  on  the  5th  of  September,  1867,  were 
jwoperly  paid. 

Secondly.  That  the  respondents  were  entitled  to  be 
regist^ed  under  section  8  of  the  said  Act 

The  Revising  Barrister  decided,  that  under  proviso  (1) 
of  section  7  of  the  said  Act^  the  liability  of  the  owner  to 
be  rated  did  not  cease  until  the  29th  of  September,  and 
that  the  respondents  were  entitled  to  be  registered  under 
section  8  of  the  said  Act,  and  therefore  disallowed  the 
objections,  and  retained  the  names  of  the  respondents 
upon  the  list,  and  consolidated  the  appeals. 

If  the  Court  were  of  opinion  that  the  Revising  Bar- 
rister's decision  was  wrong,  the  register  was  to  be  amended 
by  erasing  the  names  of  the  respondents  from  the  list. 

Keane,  Q.C.  (Mounaey  with  him),  for  the  appellant. 
The  respondents  were  not  entitled  to  have  their  names 
on  the  list  of  voters.  To  entitle  them,  they  should  have 
paid  the  full  rate  on  the  5th  of  September,  1867,  the 
owner^s  liability  to  pay  a  composition  having  ceased  on 
the  15th  of  Augustj  1867,  the  day  on  which  "  The  Re- 
presentation of  the  People  Act,  1867,'*  (a)  passed.  The 
7th  section  of  that  Act  is  a  strong  substantive  enactment, 
that  the  owner's  liability  to  poor  rate  shall  cease  in 
boroughs  from  the  date  of  the  passing  of  the  Act  in  all 
cases,  "  except  as  thereinafter  mentioned.''  And  the 
only  exception  is  the  one  which  follows  later  in  the  sec- 

(<^  SO  ft  81  Ftei  0. 102. 
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1868.  '  tion,  viz. :  '*  Where  the  dwelling-house  or  tenement  shall 
Hasoh  ^  wholly  let  out  in  apartments  or  lodgings  not  separately 
Bbottitt.  rated/'  in  whidi  case  "  the  owner  of  such  dwelling-house 
or  tenement  shall  bo  rated  in  respect  thereof  to  the  poor 
rate."  See  the  recent  case  of  Stamper  v.  2%e  Church- 
wardens of  Sunderland  near  the  Sea  (a),  decided  on 
the  construction  of  that  exception.  The  respondents 
will  contend,  however,  that  a  further  exception  is  con- 
tained in  the  first  of  the  two  provisoes  at  the  end  of  the 
section,  viz.,  "  that  nothing  in  this  Act  contained  shall 
.  affect  any  cornpoaition  existing  at  the  time  of  the  pass- 
ing of  this  Act ;  so,  nevertheless,  that  no  such  composition 
shall  remain  in  force  beyond  the  29th  day  of  September 
next,"  i.6.,  the  29th  of  SeptenyJber^  1867.  As  to  this,  the 
question  turns  on  the  sense  in  which  the  word  ''  compo- 
sition "  is  used  in  this  proviso.  If  it  is  used  to  signify 
'^  an  agreement  for  a  composition,''  the  respondents  are 
no  doubt  right,  since  then,  by  the  terms  of  the  proviso, 
the  owner's  liability  to  pay  a  composition,  instead  of 
ceasing  on  the  passing  of  the  Act,  would  be  continued 
down  to  the  29th  of  September^  1867.  But  if,  as  the 
appellant  contends,  the  word  "  composition"  is  not  used 
in  that  sense,  but  in  the  sense  of  '^  a  rate  compounded 
for,"  then  there  is  nothing  in  the  proviso  to  prevent  the 
owner's  liability  ceasing  on  the  passing  of  the  Act  For 
on  that  construction  of  the  word  *' composition,"  the  only 
subject-matter  with  which  the  proviso  deals  is  the  "  com- 
pounded rate  "  ''  existing  at  the  time  of  the  passing  of  the 
Act."  The  word  "  composition ''  occurs  again  later  in 
the  section  in  the  second  proviso,  and  there  the  context 
shows  that  it  cannot  mean  "  agreement  for  a  composi- 

(a)  L,  i?.  3  a  B.  388. 
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tion."    For  that  proviso  speaks  of  ^'  the  recovei^  of  any       1868. 

such composition,"  language  appUcable  enough       ma8o» 

if  composition  means  "  rate  compoimded  for/'  but  quite      Buran. 
inapplicable  if  it  means  ''  agreement  for  a  composition.'^ 
The  word  "composition"  must  surely  have  the  same 
meaning  in  both  provisoes. 

[BoviLii,  C.J.  Why  so  ?  In  the  former  it  may  well 
mean  the  '^  agreement  for  a  composition,"  in  the  latter 
the  '^amount  agreed  to  be  paid  under  it."] 

The  respondents'  construction  would  defeat  the  policy 
of  the  Act.  Suppose  a  rate  to  be  made  on  the  28th  of 
September  on  an  estimate  of  expenses  for  the  whole  year, 
as  in  some  places  is  the  practice.  If  the  respondents  are 
right  in  then*  construction,  the  occupier  might,  under 
such  circumstances,  be  entitled  to  be  registered,  although 
he  had  neither  been  rated  nor  paid  rates  during  the 
qualifying  year.  Again,  under  the  8th  section,  one  con- 
dition to  be  complied  with  by  a  person  in  the  situation 
of  the  respondents  is,  "  that  he  has  been  duly  rated  as 
an  ordinary  occupier  to  all  poor  rates  in  respect  of  the 
premises,  after  the  liahUity  of  the  ovmer  to  be  rated  to 
the  poor  rate  Jiaa  ceased  under  the  provisions  of  the  Act" 
It  does  not  say  "  after  the  29th  of  Septernher,*'  or  "  after 
the  agreement  for  a  composition  has  ceased,"  but  on  the 
contrary,  refers  back  to  the  substantive  enactment  of  the 
7th  section,  that  the  liability  of  the  owner  shall  cease  at 
the  time  of  the  passing  of  the  Act. 

Manisty,  Q.C.  {MeUiah,  Q.C.,  Kemplay  and  TJiurlow 
with  him),  for  the  respondents,  was  not  called  upon. 
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1868.  BoviLL,   C.J.    Notwithstanding  the  ingenious  argu- 

^^sov       Dient  of  Mr.  Keane,  I  am  of  opinion  that  this  is  a  very 
BiirirKTT      ^^^^^  ^^^®*    '^^^  primary  object  of  the  7th  section  of 
"  The  Representation  of  the  People  Act,  1867/'  was,  no 
doubt,  to  prevent  the  owner  being  rated  in  boroughs  in- 
stead of  the  occupier,  after  the  passing  of  that  Act, 
although  a  class  of  cases  immediately  follows  in  which 
the  section  distinctly  says  that  the  owner  shall  continue 
to  be  rated  :  Stamper  v.  The  Churchuuardena  of  Sv/nr^ 
derland  near  the  Sea  (a).    But  we  have  here  to  deal 
with  another  class  of  cases,  viz.,  where  a  composition  has 
been  entered  into  by  the  owner  under  the  13  &  14  Vict. 
c.  99,  s.  4,  by  the  terms  of  which  the  composition  would 
continue  in  force  until  the  25th  of  Ma/rch,  1868.    And 
the  question  to  be  decided  by  us  turns  upon  the  con- 
struction of  the  first  proviso  of  "  The  Representation  of 
the  People  Act,  1867/'    Now  that  proviso,  which  over- 
rides all  that  has  been  previously  enacted  in  the  section, 
provides  ''  that  nothing  in  this  Act  contained  shall  affect 
any  composition  existing  at  the  time  of  the  passing  of 
this  Act,  so,  nevertheless,  that  no  such  composition  shall 
remain  in  force  beyond  the  29th  day  of  September  next." 
Mr.  Keane  has  argued  that  that  proviso  means  that 
"nothing  in  this  Act  contained  shall  affect  any  com^ 
pounded  rate  existing  at  the  time  of  the  passing  of  this 
Acf    But  if  that  were  so,  the  proviso  would  be  wholly 
unnecessaiy,  since  it  would  be  included  in  the  proviso 
which  follows  and  provides,  "  that  nothing  herein  con- 
tained shall  affect  any  rate  made  previously  to  the  pass- 
ing of  this  Act,"  and  that  the  powers  of  collection  and 
recovery  shall  remain  in  force  ''for  the  collection  and 
recovery  of  any  such  raU  or  compoaUiony    That  latter 

{a)  L,  R.  8  C.  B,  888. 
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proviso  applying,  as  it  does,  to  rates,  I  think  the  former  1868. 
proviso  must  have  some  other  application.  No  douht  "  mabov 
the  word  *' composition  "  has  often  different  meanings, 
as  in  the  case  of  a  composition  with  creditors,  where  it 
sometimes  means  the  agreement  for  a  composition,  some- 
times the  amount  agreed  to  be  paid  under  it.  But  here 
the  language  of  this  first  proviso,  viz.,  that  no  such  com- 
position shall  remain  in  force,  &c.,  points  to  the  agree- 
ment as  meant  by  the  word  **  composition,''  and  not  the 
payment  under  it.  I  think,  therefore,  that  ^'  composi- 
tion'' here  means  the  agreement  for  a  composition,  and 
then  by  the  terms  of  this  proviso  it  is  not  to  be  affected 
by  the  Act,  except  that  it  is  not  to  continue  in  force 
beyond  the  29th  day  of  Sep^emfter,  1867,  instead  of  con- 
tmuii:^  (as  it  would  under  the  13  &  14  Vict,  c  99,) 
to  the  26th  of  March  following. 

This  view  is  confirmed  by  the  language  of  the  8th 
section,  which  in  substance  enacts,  that  where  any  oc- 
cupier of  a  dwelling-house (for  which  the  owner 

at  the  time  of  the  passing  of  this  Act  is  rated,  or  is  liable 
to  be  rated,)  would  be  entitled  to  be  registered  as  an 
occupier  at  the  first  registration  after  1867,  if  be  had 
been  rated  for  the  required  period,  "  such  occupier  shall, 
notwithstanding  he  may  not  have  been  rated  prior  to 
the  29th  day  of  Septevnier,  1867,  as  an  ordinary  occupier, 
be  entitled  to  be  registered,"  subject  to  the  conditions 
which  the  section  prescribea  That  points  to  a  period 
other  than  the  passing  of  the  Act,  viz.,  the  29th  of  Sep- 
tember,  1867,  as  in  some  cases  the  dividing  line.  And 
then  the  first  condition  is, ''  that  he  has  been  duly  rated 
as  an  ordinary  occupier  to  all  poor  rates  in  respect  of  the 
premises,  after  the  UaiMity  of  the  owner  to  he  rented  to 
the  poor  rate  has  ceased  ;"  not  as  it  would  have  been  if 


^  v> 
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1S68.  Mr.  Keavs'a  contention  were  right,  "  to  all  poor  rates 
Xasux  after  the  passing  of  this  Act,"  In  other  words,  the 
Busnr.  condition  is  so  worded  as  to  embrace  not  only  the  case 
of  an  owner  who  has  been  rated  against  his  will,  and 
whose  liability  is  to  cease  on  the  passing  of  the  Act,  but 
also  that  of  an  owner  who  has  entered  into  a  composi- 
tion, which  exists  after  the  passing  of  the  Act,  but  is  to 
cease  on  the  29th  of  September y  18G7. 

After  listening  carefully  to  Mr.  Kewnt's  argument,  I 
have  failed  to  discover  any  ground  for  holding  this  case 
not  within  the  first  proviso  of  the  7th  section.  There 
was  a  composition  existing  at  the  time  of  the  passing  of 
this  Act,  and  it  would  have  remained  in  force  until  the 
25th  of  March,  1868,  but  for  that  proviso,  by  the  opera- 
tion of  which  it  is  not  to  continue  in  force  beyond  the 
25th  of  March,  1867.  For  these  reasons  I  think  the 
decision  of  the  Revising  Barrister  was  correct. 

Btles,  J.  I  am  of  the  same  opinion,  and  I  rest  my 
decision  entirely  on  the  first  proviso  of  the  7th  section 
of  "  The  Representation  of  the  People  Act,  1867." 

Keating,  J.  I  think  the  Revising  Barrister  was  right, 
and  indeed  have  been  unable  to  discover  what  doubt  can 
exist.  The  facts  bring  the  case  distinctly  within  the  first 
proviso  of  the  7th  section. 

Decision  affirmed. 

Attorneys — For  the  Appellant,  Helder  &  Kirkbank, 

agents    for    Brockbank    it    Helder, 
Whitehaven. 
For    the    Respondents,  Oregoi'y,  Row- 
diffes  &  Rawle,  agents  for  Lumh  & 
Howson,  Whitehaven. 
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1868. 


Trotter,  Appellant ;  Trevor  and  Others, 

Bespondents. 

(Anderson  s  Case.) 
Hanks,  Appellant ;  Jones,  Respondent 
Bishop,  Appellant ;  Jones,  Respondent. 


Trotter  v.  Trevor  and  Others. 

Nov.  17,  IB. 

npHE  case  stated  that,  at  a  Court  held  by  the  Revising  The  woi^ 

Barrister,  appoin);ed  to  revise  the  lists  of  voters  for  in  provito  (i) 
the  borough  of  NaHhaUeHon,  the  name  of  Willia/m  vict,  c.  102, 
Anderson  was  duly  objected  to  being  retained  on  the  Jlii  i^  ^^*  ^ 
roister  of  voters  for  the  said  borough,  under  the  pro-  ^^®T®*  **^*^ 
visions  of  "  The    Representation  of  the  People  Act  ^^^  *^® 

*^  *  '   owner  was 

1867/*  (under  the  13 

&  14  Vict. 

The  facts  of  the  case  were  as  follows: — WiUia/m  c.  99,  or  any 
Anderson  was,  on  the  last  day  of  July,  1868,  and  during  rated 
the  whole  of  the  preceding  twelve  months,  an  inhabitant  iccnpicr^at  ° 
occupier  as  tenant  of  a  dwelling-house  in  the  township  J.^  l^uS^- 
of  Brompton,  within  the  said  borough  of  N'orthalhi^ton,  ^\u^^^u^^' 
of  a  net  yearly  rateable  value  of  less  than  £6.  <»8c»»  tl»o 

owner's 

"  The  Small  Tenements  Act"  (a)  had  been  duly  adopted  liability  oon- 

1  1  •       /.  T^  .  1  .      ^  .       ,         tinned  under 

in  the  township  of  Brom/pton,  and  was  m  force  m  that  the  above 
township  at  the  time  of  the  passing  of  "  The  Represen-  the^29th^f 

September^ 

(a)  13  k  U  Vict.  c.  99.  i®?^'  *^^  ^^^ 

^  '  not  cease  on 

the  15th  of 

iti^rute,  1867,  upon  the  pasBin^  of  the  Act, 
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1868.  tation  of  the  People  Act,  1867,"  and  the  owner  of  the 
TaoTCTB  premises  occupied  by  the  said  WiUiam  Anderson  was 
Tr»7ob,  assessed  to  the  rates  for  the  relief  of  the  poor,  and  to 
all  other  rates  and  assessments  in  respect  of  which  the 
owner  of  such  premises  was  rateable  pursuant  to  the 
provisions  of  that  Act,  and  sect.  3  of  the  14  &  15  Vict, 
c.  39. 

It  was  customary  in  the  township  of  Brompton  to 
make  all  poor  rates  prospectively  to  meet  the  future 
expenditure. 

The  first  rate  for  the  relief*  of  the  poor  within  the 
township  of  Brompton,  made  after  the  passing  of  **  The 
Representation  of  the  People  Act,  1867,"  was  duly  made 
and  allowed  by  two  justices  on  the  4th  Septeraber, 
1867:  and  in  that  rate  the  said  William  Anderson's 
name  was  inserted  in  the  column  headed  ^'  Name  of 
Occupier,''  and  the  owner  s  name  was  inserted  in  the 
column  headed  "  Name  of  Owner,"  and  the  owner  was 
assessed,  as  he  previously  had  been,  in  pursuance  of ''  The 
Small  Tenements  Act,"  at  three-fourths  of  the  amount 
at  which  the  said  WiUiam  Anderson  would  have  been 
rateable  had  ''The  Small  Tenements  Act"  not  been 
adopted  within  the  township  of  Brompton*  The  amount 
so  assessed  was  paid  by  the  owner. 

The  owner  of  the  premises  occupied  by  the  said 
WiMam  Anderson  had  not  at  any  time  availed  himself 
of  the  provisions  contained  in  the  latter  part  of  sect  4 
of  "  The  Small  Tenements  Act." 

The  said  WiUiam  Anderson  had  not  claimed  to  be 
rated  instead  of  the  owner,  in  respect  of  the  rate  of  the 
4iih  Septend)er,  1867.  No  other  rate  for  the  "relief  of 
the  poor  was  made  for  the  said  township  before  the  5th 
Janitary,  1868. 
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The  next  subsequent  poor  rates  made  in  the  year       1868. 
ending  31st  July,  1868,   were   respectively  made  on      Taotxie 
the  14th  February  and  the  21st  May,  and  in  both      Tmtob, 
those  rates  the  said  WHUam  Anderson  was  rated  as 
an  ordinary  occupier,  and  paid  an  equal  amount  in 
the   pound   to  that   payable  by  the  other  ordinary 
occapiera 

It  was  contended  on  behalf  of  the  objection — 

Firsl  That  the  said  WiMia/m Anderson  had  not,  during 
the  whole  of  the  twelve  calendar  months  preceding  the 
last  day  otJtdy,  1868,  been  rated  as  an  ordinary  occu- 
pier in  respect  of  the  premises  occupied  by  him,  to  all 
rates  made  for  the  relief  of  the  poor  in  respect  of  such 
premises,  and  had  not  on  or  before  the  20th  day  of  Ju^y, 
1868,  paid  an  equal  amount  in  the  pound  to  that  payable 
by  other  ordinary  occupiers  in  respect  of  the  same  pre- 
mises up  to  the  preceding  5th  day  of  Janvxtry^  according 
to  the  provisions  of  the  3rd  sect,  of  "  The  Representa- 
tion of  the  People  Act,  1867/' 

Second.  That  the  liability  of  the  owner  to  be  rated  or 
assessed  to  any  subsequent  rate  for  the  relief  of  the  poor 
ceased  on  the  passing  of  "The  Representation  of  the 
People  Act,  1867/'  under  the  provisions  of  section  7  of 
that  Act. 

Third.  That  this  liability  was  in  nowise  afifected  by 
the  first  proviso  to  the  last  mentioned  section,  as  the 
word  "  composition''  in  such  proviso  related  only  to  cases 
when  the  owner  had,  under  the  provisions  of  the  latter 
part  of  the  4th  section  of  ''  The  Small  Tenements  Act," 
compounded  for  the  rate  for  a  year  in  respect  of  all  his 
tenements  occupied  or  unoccupied  within  the  township, 
of  a  rateable  value  of  not  more  than  £6,  and  to  special 
local  Acta 
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1868.  It  was  contended  on  the  part  of  the  said  William 

Trothe      Anderson— 

Trevor.  First.  That  the  rate  made  on  the  4th  September,  1867, 

was  not  payable  by  him  in  respect  of  the  premises  then 
occupied  by  him,  but  by  the  owner  thereof,  and  thatj 
therefore,  the  fourth  paragraph  of  section  3  of  ^*  The 
Representation  of  the  People  Act,  1867,"  was  not 
applicable. 

Second.  That  a  composition  within  the  meaning  of 
that  word  in  the  first  proviso  to  section  7  of  the  Act 
existed  in  the  township  at  the  time  of  the  passing  of  the 
Act,  and  that  as  the  rate  was  made  before  the  29th 
September,  1867,  and  as  the  said  William  Anderson 
had  actually  been  rated  as  an  ordinary  occupier  in  all 
subsequent  rates,  he  must  be  taken  to  have  been  suiE- 
ciently  rated  under  the  7th  and  8th  sections  of  the  Act 
for  the  purposes  of  being  placed  on  the  register. 

Upon  the  above  facts  the  Revising  Barrister  decided 
that  the  said  William  Anderson  was  entitled  to  have 
his  name  retained  on  the  register.  If  the  Court  should 
be  of  opinion  that  his  decision  was  wrong,  the  register 
was  to  be  amended  by  expunging  the  name  of  WUliam 
Anderson  and  eighty-five  other  persons  whose  appeals 
were  consolidated. 

Manisty,  Q.C.  {Lovesy  with  him),  for  the  appel- 
lant (a).  The  question  for  decision  is,  whether,  when 
under  the  13  &  14  Vict,  c.  99,  an  order  of  a  vestry  has 
been  made,  in  respect  of  tenements  under  £6  in  value, 
for  the  compulsory  rating  of  the  landlords  of  such  tene- 
ments at  three-fourths  of  their  value^  such  abatement  of 

(a)  Ai^gued  Nov.  17. 
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nte  is  a  '*ocMnpo6ition*'  within  proviso  (1}  to  the  7th        lSi>:& 
8ecti<m  of  "  The   Bepresentation  of  the  People  Act>       Tnom 
1S67"  (a).     If  it  is,  the  respoudents  are  no  doubt  en-       Tkevo*. 
titled  to  be  on  the  rpgister,  although  thev  have  not  paid 
the  rate  made  on  the  4th  of  S€pteml>€}\  1S67>  since  they 
were  not  liable  to  that  rate,  the  proviso  continuing  their 
landlord's  liability  down  to  the  2dttL     Bat  if,  as  is  sub^ 
mitted,  such  abatement  of  rate  be  not  a  ''  composition/' 
then  inasmuch  as  the  landlord's  liability  would,  under 
the  enacting  part  of  the  7th  section,  cease  on  the  15th 
iiiAugtist  upon  the  passing  of  the  Act,  the  respondents 
are  disqualified  by  non-payment  of  the  Sejiievfiber  rata 

It  has  been  already  decided.  Mason  v.  Bennett  (b), 
that  an  agreement  for  a  composition  with  the  landlord 
for  tenements  occupied  or  unoccupied,  under  the  4th 
sect  of  the  13  &  14  Vict.  c.  99,  is  a  "  composition" 
within  the  meaning  of  the  above-mentioned  proviso; 
and,  on  behalf  of  the  appellant,  it  is  submitted  that  the 
word  "  composition"  is  restricted  to  such  an  agreement, 
and  cannot  apply  to  the  compulsory  rating  of  a  landlord 
under  the  powers  of  an  Act  of  Parliament,  although  at 
a  reduced  rate.  The  meaning  of  the  word  "  composi- 
tion" cannot  be  ascertained  from  the  13  &  14  Vict,  a  99, 
since  that  enactment  does  not  even  mention  the  word. 
However,  the  word  "  compound  householder"  came  into 
use  soon  after,  as  we  find  from  the  14  &  15  Vict,  a  14, 
wlach  is  entitled  "  An  Act  to  Amend  the  Law  for  the 
Begistration  of  certain  persons  commonly  known  as 
'  Compound  Householders,'  and  to  facilitate  the  exercise 
by  such  persons  of  their  right  to  vote  in  the  Election 
of  Borough  Members,  &a"    And  the  3rd  section  of  that 

(a)  80  &  31  Vid.  c.  102.  (6)  Ante,  p.  101. 

TOU  I.     B.C.  I 
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Act  has  express  reference  to  compositions  vnih  the 
lawV.oi-d.  Prior  to  that  Act,  viz^  under  sect  30  of  the 
2  WUL  4,  a  45,  an  occupier  who  was  not  on  the  rates 
oonld  daim  to  be  rated  on  paying  or  tendering  the  full 
amount  of  the  rate  then  due,  and  in  that  state  of  the 
law,  the  3rd  sect  of  the  14  «Sc  15  Vict,  a  14,  provided 
**  that  in  cases  where  by  any  ec/mposiiion  v:ith  the 
landloi-d  a  less  sum  shall  be  payable  than  the  full 
amount  of  rate,  which,  except  for  such  composition,  would 
be  due  in  req)ect  of  the  same  premises^  the  oocujAer 
claiming  to  be  rated  shall  not  be  bound  to  pay  or  tender 
more  than  the  amount  then  payable  under  such  e(m^ 
positioTi."  It  is  submitted  that  the  expresaon  "  compo- 
sition with  the  landlord*  there  used,  must  mean  and  be 
restricted  to  an  ''agreement  for  composition  with  the 
landlord  ;*  and  that  in  the  first  proTiao  of  the  30  &  31 
VicL  CL  102,  &  7,  the  word  ^  composition''  must  be 
similarly  restricted. 

First,  as  regards  the  14  &  15  riet.  c  14,  s.  3,  the 
expression  ^  compo^tion  with  the  landlord"  is  obviously 
ini^propriate  to  a  compulsory  rating  throughout  the 
parish  of  all  landlords  of  small  tenementsL  And  there 
18  good  reason  why  the  Legislatiire  should  have  intended 
that  this  section  should  apply  only  to  agreements  for 
compoation ;  for  the  parish,  being  entitled  under  these 
agreements  to  be  paid  for  unoccupied  taaements^  could 
not  in  justice,  while  they  had  the  boiefit  of  that  payment^ 
take  firom  oocupieis  more  than  the  amount  of  the  com- 
position ;  whereas,  when  the  rate  on  the  landlord  was 
oompuls(xy  and  there  was  no  payment  for  unoccupied 
houses,  the  same  reasoning  did  not  i^^ply. 

Again,  as  regards  the  30  &  31  VicL  e  108^  &  7  (which 
speaks  of  the  composition  as  "  existing  at  the  time  of 


XXXIL  VICTORIA,  115 

the  passing  of  this  Act"  and  "  remaining  in  force''),  the       1868. 
language  used,  while  applicable  to  an  agreement  for  a      Tuottek 
compoeition,  is  not  applicable  to  a  compulsory  rating      Tbxyob. 
under  the  order  of  a  vestry.     And  as  to  the  hardship 
which  the  framers  of  the  proviso  may  be  supposed  to 
have  had  in  view,  whereas  the  sudden  determination  by 
Act  of  Parliament  of  an  agreement  entered  into  for  a 
fixed  period  might  well  involve  hardship,  there  could 
be  no  hardship  in  suddenly  determining  by  Act  of  Par- 
liament a  compulsory  rating,  the  order  for  which  the 
vestry  could  rescind  at  any  moment.    But,  perhaps,  the 
greatest  difficulty  in  the  respondents'  way  is,  that  on 
iheir  construction  of  the  word  ''  composition"  the  pro- 
viso is  a&  wide  in  its  operation  as  the  enactment ;  and 
while  the  enactment  says  that  the  owner's  liability  is  to 
cease  on  the  15th  of  August  upon  the  passing  of  the 
Act,  the  proviso  continues  it  down  to  the  29th  of  the 
September  following. 

Gray^  Q.C.  {Cave  with  him),  for  the  respondenta 
The  whole  question  is,  as  has  been  stated,  whether  the 
present  case  is  one  of ''  composition"  within  the  meaning 
of  proviso  (1)  of  "The  Representation  of  the  People 
Act^  1867/'  It  is  submitted  that  it  is,  and  that  the 
^  composition"  referred  to  in  the  proviso  extends  to  all 
cases  where,  the  owner  being  on  the  rate  and  not  the 
occupier,  the  owner  pays  a  rate  less  in  amount  than  the 
other  occupiers  in  the  parislL  That  was  the  case  under 
the  13  &  14  VicL  a  99,  and  also  under  a  variety  of  local 
Acts.  It  was  also  so  under  the  5Q  Geo.  3,  c.  12  (a),  but 
the   23rd  section  of  that  Act  excepts  Parliamentary 

(a)  Sturgee  Bourne's  Act. 

i2 
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18G8.  boroughs.  It  is  argued  on  the  other  side,  that  if  the 
Tkottkr  respondents'  construction  be  right,  there  is  no  case  within 
Trbvor.  *^®  enacting  part  of  the  7th  section  of  "  The  Represen- 
tation of  the  People  Act,  1867,"  which  is  not  equally 
within  the  first  proviso,  so  that  the  proviso  is,  in  effect, 
in  conflict  with  the  enactment.  There  may,  however, 
well  have  been  cases  within  the  enactment  which  would 
not  also  be  within  the  proviso.  One  class  of  cases  would 
be  where,  apart  from  any  statutory  composition  and 
without  the  authority  of  an  Act  of  Parliament,  the  owner 
was  on  the  rate  book  instead  of  the  occupier,  and  it  was 
no  one's  interest  to  object  That  is  one  class  of  cases 
within  the  7th  section,  and  the  effect  of  that  section 
would  be  to  make  it  illegal  to  rate  the  owner  any  longer 
after  the  Act  passed.  For  in  that  respect  the  Act  intro- 
duced a  new  policy,  viz.,  that  the  occupier  should  be  on 
the  rate  book  whether  he  wished  it  or  not,  whereas  pre- 
viously this  had  been  treated  by  the  Legislature  as  the 
privilege  of  the  voter  (a).  The  14  &  15  Vict  c.  14, 
strongly  favours  the  respondents'  contention ;  it  is  en- 
titled "  An  Act  to  Amend  the  Law  for  the  Registration 
of  persons  commonly  known  as  '  Compound  House- 
holders,' &c"  And  by  a  "  compound  householder"  is 
meant  a  tenant  of  an  owner,  who,  under  the  Acts  that 
have  been  referred  to,  is  rated  at  less  than  other  occu- 
piers, whether  such  owner  has  entered  into  an  agreement 
of  composition  or  not.  The  respondents  are  **  compound 
householders"  within  that  definition,  and  inasmuch  as 
the  3rd  section  must  apply  to  all  **  compound  house- 
holders," their  case  must  be  one  of  "  composition"  within 
that  section.     Reliance  has  been  placed,  however,  on  the 

(a)  See  2  Will.  4,  c.  45,  8.  30,  and  14  k  15  Vict.  c.  14,  as.  1,  3. 
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other  side,  upon  the  words  "  composition  tvith  the  land-       1868. 
lord;"  but  no  argument  can  be  founded  on  that,  since      Trottes 
both  kinds  of  composition  are,  in  fact,  compositions  with       TasTOR. 
the  landlord. 

Assuming,  then,  that  the  14  &  15  Vict,  c.  14,  includes 
both  kinds  of  composition,  it  is  submitted  as  clear  that 
proviso  (1)  to  the  30  &  31  Vict.  c.  102,  s.  7,  must  also 
be  equally  general,  more  especially  as  by  sect.  59  both 
Acts  are  to  be  read  together.  There  is  nothing  in  the 
context  which  militates  with  such  a  construction.  And 
as  regards  the  argument  that  there  is  no  hardship  in 
suddenly  determining  by  Act  of  Parliament  what  the 
vestry  could  rescind  at  any  moment,  there  is  an  entire 
misconception.  For  although  it  is  true  that  in  this 
particular  case  the  vestry  could  have  rescinded  the  order, 
it  being  more  than  three  years  old,  yet,  until  the  three 
years  have  expired,  a  vestry  has  no  such  power  (a).  In 
a  word,  no  sufficient  reason  can  be  assigned  for  restricting 
the  proviso  to  the  one  kind  of  composition  to  which  the 
appellant  would  limit  it. 

Maniaty^  Q.C.,  replied. 

Cur.  ad.  vult 


Hanks,  Appellant ;  Jones,  Respondent. 
Bishop,  Appellant ;  Jones,  Respondent. 

nPHESE  were  two  cases  stated  by  the  Revising  Bar-  ^ov.  I8. 

rister  of  the  borough  of  Malmesbui^,  raising  the 
same  question  as  in  Trotter  v.  Trevor,  but  the  decision 

{a)  See  13  &  14  Vict,  c.^9,  fi.  2. 
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1SG8.        of  the  Barrister  was  in  these  cases  in  favour  of  the 


HiUKB       objection. 


V. 

JoRn. 


Macnamara,  for  the  appellant  in  both  case&  The 
point  for  decision  is  the  same  as  in  Trotter  v.  Trevor 
(argued  yesterday),  in  which  the  Court  reserved  judg- 
ment, but  in  the  present  cases  the  Revising  Barrister 
held  the  objection  good.  It  is  submitted  that  he  was 
wrong,  and  (without  reiterating  all  the  arguments)  that 
"  composition''  in  proviso  (1)  to  "  The  Representation  of 
the  People  Act^  1867/'  means  simply  "  abatement  of 
rate/'  applying,  in  fact,  to  all  cases  where  something  less 
than  the  full  amount  is  payable.  That  is  the  ordinary 
and  popular  meaning  of  the  wor^  <<  composition."  And 
with  reference  to  the  present  point  no  practical  distinc- 
tion can  be  drawn  between  the  two  kinds  of  composition 
which  the  13  &  14  Vict.  c.  99,  has  called  into  existence. 
Neither  kind  can  in  strictness  be  called  an  agreement. 
Both  derive  their  force  from  the  vestry's  order  that  the 
owner  shall  be  rated  instead  of  the  occupier ;  the  owner, 
however,  having  the  alternative,  if  he  desires  to  pay  for 
tenements  occupied  or  unoccupied,  and  at  a  less  rate 
than  when  the  payment  is  for  occupied  tenements  only, 
to  give  notice  to  that  effect  as  the  Act  pre8cribe&  The 
14  &  IS  Vict.  c.  39,  which  is  ''  An  Act  to  Exempt  Bur- 
gesses and  Freemen  in  certain  cases  from  the  Operation 
of"  the  13  &  14  Vict,  a  99,  may  be  referred  to  as  sup- 
porting the  argument,  that  the  Legislature,  while  dealing 
with  this  subject,  has  never  attempted  to  draw  a  distinc- 
tion between  the  two  kinds  of  composition.  It  is  said 
on  the  other  side  that  the  appellant's  construction  is 
open  to  the  objection  of  making  proviso  (1)  to  the  7th 
section  of  '*  The  B.epresentation  of  the  People  Act,  1867," 
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as  wide  as  the  enactment    Suppose,  however,  that  an       18G8. 
owner,  having  been  on  the  rate  as  an  ordinary  occupier,       harks 
continued  there  after  he  had  let  the  premises,  that  would       joa'ss. 
be  an  instance  within  the  enactment  and  not  within  the 
proviso. 

[BoYiLL,  C.J.  The  enactment  says,  "His  liability 
to  be  rated  in  any  future  poor  rate  shall  cease/'  That 
must  refer  to  the  case  of  an  owner  liable  to  be  rated ; 
but  you  put  a  case  where  the  ovmer's  payment  is  merely 
voluntary.] 

There  may  have  been  cases  under  local  Acts  where  . 
the  full  amount  of  rate  was  payable  by  the  owner,  and 
if  so,  they  would  satisfy  the  enactment  The  14  &  15 
Vict,  c  14,  s.  -3,  is  strongly  in  the  appellant's  fetvour, 
since  no  valid  reason  can  be  assigned  for  limiting  its 
effect  to  the  one  kind  of  composition  to  which  the 
respondent  would  limit  it  If  it  includes  both  kinds, 
sect.  7  of  the  30  &  31  Vict.  c.  102,  must  do  the  same, 
since  by  sect  59  of  that  enactment  both  Acts  are  to  be 
construed  as  ona 

Mellish,  Q.a  (Dowdeswdl,  Q.C.,  and  0.  T,  Howard 
with  him),  for  the  respondent  The  question  is,  whether 
in  proviso  (1)  to  the  30  &  31  Vict,  a  102,  &  7,  the 
word  *^  composition''  is  to  have  its  natural  meaning  of 
''  an  agreement  for  a  composition,"  or  is  to  be  held  to 
refer  to  a  general  law  applied  under  an  Act  of  Parlia- 
ment throughout  a  whole  parisL  The  appellant  is  in 
this  difficulty,  that,  whereas  the  Legislature  says  in  plain 
terms  that,  except  in  certain  cases  the  owner^s  liability 
is  to  cease  from  the  passing  of  the  Act,  the  appellant 
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1868.       contends  in  effect  that  in  no  case  is  the  owner's  liability 

U^jjjjg       to  cease  from  the  passing  of  the  Act,  but  in  every  case 

J  ^-  from  the  29th  of  the  September  following.    The  Court 

will  not  assume  that  the  draftsman  who  penned  the  Act 

ever  intended  the  proviso  thus  to  stultify  the  enactment 

Agam,  the  sudden  determination  of  the  landlord's 

liability  by  Act  of  Parliament  causes  no  hardship  where 

an  agreement  of  composition  has  not  been  entered  into, 

since  the  Act  does  no  more  than  the  requisite  majority 

of  the  parish  could  at  any  moment  do  by  rescinding  the 

vestry  order. 

[BoviLL,  C.J.  When  the  vestry  order  has  been  in 
existence  three  years  it  could  be  so  rescinded,  but  not 
when  it  is  new.] 

The  language  of  the  provisoes  to  the  7th  section 
favours  the  respondent's  construction,  and  the  distinction 
between  the  word  "rate''  (which  applies  to  a  case  of 
rating  even  at  a  reduced  amount)  and  the  word  **  com- 
position" is  there  pointedly  drawn.  Proviso  (2)  is  not, 
like  proviso  (1),  a  qualification  of  what  has  gone  before, 
but  is  introduced  merely  ex  cantdd.  Again,  the  lan- 
guage of  sect.  8  obviously  contemplates  more  than  one 
period  at  which  under  different  circumstances  the  lia- 
bility of  the  owner  ceases,  whereas  the  effect  of  the 
appellant's  contention  would  be,  that  it  must  cease  in 
every  case  on  the  29th  of  September,  The  14  &  15 
Vict  c.  14,  is  also  against  the  appellant.  For,  whereas 
sect  1  applies  to  the  appellant's  case,  sect  3  only  applies 
where  the  landlord  has  entered  into  an  agreement  of 
composition.  The  words  there  used  are  "  composition 
with  the  landlord."    If  the  words  "  with  the  landlord" 
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had  occurred  in  the  proviso  tmder  discussion^  could  there  1868. 
have  been  a  doubt  that  the  meaning  must  be  what  the  haiiu 
respondent  contends  ?  And  yet  in  both  enactments  the 
word  "composition"  must  receive  the  same  construction. 
The  11  &  12  Vict  a  dxi.,  is  one  of  the  local  Acts  which 
the  Court  desired  should  be  brought  before  them  (a). 
It  appears  that  under  sect  53  provision  is  made  for 
rating  owners  of  small  tenements  instead  of  the  occupiers 
at  the  full  rate,  and  under  sect.  56  for  enabling  the 
owners  to  compound  at  two-thirds  of  the  rate  for  tene- 
ments occupied  or  unoccupied. 

[Keatino,  J.  If  the  owner  be  rated  at  the  fuU 
amount  under  sect  53,  we  have  a  case  within  the  enact- 
iog  part  of  30  &  31  Vict,  a  102,  s.  7,  and  not  within 
the  first  proviso.] 

Macnamara  replied. 

BoYiLL,  C.J.  The  case  argued  yesterday  (6),  and  the 
two  cases  brought  before  us  this  morning,  depend  upon 
the  same  point,  and  I  am  glad  the  discussion  has  been 
continued  so  as  to  place  the  Court  in  possession  of  all 
that  could  be  adduced  on  either  side.  The  question 
depends  on  the  construction  of  the  first  proviso  of  ''  The 
Bepresentation  of  the  People  Act,  1867,"  which  enacts 
**  that  nothing  in  this  Act  contained  shall  affect  any 
compoaUion  existing  at  the  time  of  the  passing  of  this. 
Act,  so,  nevertheless,  that  no  such  composition  shall 
remain  in  force  beyond  the  29th  day  of  September  next" 

(a)  The  Coiirt  had  requested      TiBions  of  some  of  the  local  Acts 
during  the  argument  that  refer-      as  to  rating, 
ence  might  he  made  to  the  pro-         (6)  TroUtr  t.  Trevor, 
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1868.  And  the  question  is  what  the  meaning  of  "composition 
£UxKs  existing  at  the  time  of  the  passing  of  this  Act"  is.  If, 
JoNia.  indeed^  this  proviso  had  included  every  case  within  the 
principal  enactment  of  the  7th  section,  there  would  have 
been  great  diflScnlty  in  answering  Mr.  MeUiah's  argu- 
ment, that  we  ought  not  so  to  construe  the  Act  as  to  make 
the  proviso  negative  the  enactment,  thereby  in  effect 
stultifying  the  Legislature ;  and  I  for  one  should  have 
felt  great  difficulty  in  so  construing  the  proviso.  The 
difficulty  was  to  see  what  case  would  come  within  the 
enactment,  and  not  within  the  proviso.  But  towards 
the  close  of  the  argument  Mr.  MeUish  referred  us  to 
an  Act  of  Parliament  of  a  local  nature  (a)  (passed 
before  the  13  &  14  Vict,  c  99),  which  supplies  such 
a  case ;  and  from  which  it  appears  that,  in  some  cases 
at  all  events,  and  probably  in  many,  the  owner  was 
in  particular  towns  assessed  instead  of  the  occupier, 
without  any  diminution  in  the  aTnourU  of  the  rate^ 
while  in  the  same  Act  of  Parliament  power  was  given 
to  the  landlord  to  compound  for  a  less  sum,  which 
was  to  be  paid  whether  the  premises  were  occupied  or 
not.  That  was  the  state  of  things  existing  under  various 
local  Acts  at  the  time  of  the  passing  of  the  13  &  14 
Vict.  c.  99,  which  enactment  authoiised  the  vestry  of  a 
parish  to  order  tenements  of  a  yearly  rateable  value  not 
exceeding  £6  to  be  rated  to  the  owners  instead  of  the 
occupiers.  And  by  sect.  4  of  that  Act,  while  the  order 
of  the  vestry  was  in  force,  the  amount  at  which  the 
owner  was  to  be  assessed  was  fixed  at  three-fourths  of 
what  the  rate  would  have  been  on  the  occupier ;  but,  if 
the  owner  chose  to  be  assessed  for  his  tenements  whether 

(a)  11  k  12  Vict.  e.  clxi. 
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occupied  or  not^  he  might  be  so  assessed  for  a  year  at  a       1868, 
sum  not  leas  than  one-half  on  giving  notice  as  the  Act       Uahzb 
prescribes.    Therefore  we  have  in  all  three  sets  of  cases        Johks. 
brought  before  us : — First,  where  the  owner  was  rated 
instead  of  the  occupier  at  the  full  amount;  secondly, 
where,  under  an  agreement  to  pay  for  his  tenements, 
whether  occupied  or  not,  he  was  rated  at  less  than  the 
full  amount ;  and,  thirdly,  where  he  was  rated  at  less 
than  the  full  amount  without  any  such  agreement 

The  next  Act  in  order  is  the  14  &  15  Vict,  a  14, 
which,  as  has  been  observed,  is  a  Registration,  and  not  a 
Sating  Act  Now,  to  what  cases  does  this  Act  apply  ? 
It  does  not  apply  to  cases  arising  imder  Sturges  Bourne's 
Act  (that  Act^  by  its  23rd  section,  not  applying  to  Par- 
liamentary boroughs)  ;  nor  does  it  seem  to  relate  to  cases 
under  the  13  &  14  VicL  c.  99^  because,  whereas  that  Act 
relates  to  tenements  not  exceeding  £6  in  value,  the 
borough  occupation  franchise,  when  the  14  &  15  F^cf• 
c.  14,  passed,  was  a  £10  franchise.  The  14  &  15  VicL 
a  14,  must  apply,  then,  to  cases  arising  under  the  local 
Acts ;  and  these  Acts,  or,  at  all  events,  some  of  them, 
furnish  cases  in  which  the  owner  was  rated  at  the  full 
amount,  and  others  in  which  he  was  rated  at  less  than 
the  full  amount  And  with  that  the  language  of  the 
Ist  and  3rd  sections  agreea  For  sect.  1  speaks  of  a 
person  paying  or  tendering  "  the  full  amount  of  the  rate 
or  rates  (if  any)  due^"  which  seems  to  refer  to  a  case 
wbere,  under  a  local  Act,  the  owner  pays  the  full  amount, 
iuistead  of  the  occupier;  and  sect.  3  refers  to  ''cases 
where,  by  any  composition  with  the  landlord,  a  less 
9Uin  should  be  payable  tham,  the  full  amount  of  rate/' 
Now,  it  may  be  that  this  3rd  section  would  apply  to  all 
cases  where  less  than  the  full  amount  is  payable,  but 
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1868.       what  I  wish  to  call  attention  to  here  is,  that  by  the  let 
hIhkb       ^^^  3rd  sections  the  distinction  is  drawn,  as  I  have 
JoKBfl         pointed  out,  between  payment  of  the  full,  and  payment 
of  less  than  the  full  amount  of  rate. 

Finally,  we  come  to  the  31  &  32  Vict.  c.  102.  The 
7th  section  of  that  statute  enacts  that  "  where  the  owner 
is  rated  at  the  time  of  the  passing  of  this  Act"  (i.€.,  the 
15th  oi  August,  1867),  to  the  poor  rate,  in  respect  of  a 
dwelling-house  or  other  tenement  situate  in  a  parish 
wholly  or  partly  in  a  borough,  instead  of  the  occupier, 
his  liability  to  be  rated  in  any  future  poor  rate  shall 
cease.  That  being  a  perfectly  general  enactment  would, 
if  it  stopped  there,  apply  to  every  case  where  the  owner 
is  rated  instead  of  the  occupier,  whether  at  the  fall 
amount  or  less,  and  whether  under  the  13  &  14*  Vict 
c.  99,  or  under  the  local  Acts.  The  section  proceeds, 
'*and  the  following  enactments  shall  take  effect  with 
respect  to  rating  in  all  boroughs : — 1.  After  the  passing 
of  this  Act  no  owner  of  any  dwelling-house  or  other 
tenement  situate  in  a  parish  either  wholly  or  partly 
within  a  borough,  shall  be  rated  to  the  poor  rate,  instead 
of  the  occupier,  except  as  hereinafter  mentioned." 

But  for  that  exception  the  language  of  the  sub-section 
is  afl  general  as  the  principal  enactment.  Then  comes 
the  first  proviso,  viz. :  "  That  nothing  in  this  Act  con- 
tained shall  affect  any  composition  existing  at  the  time 
of  the  passing  of  this  Act,  so,  nevertheless,  that  no 
such  composition  shall  remain  in  force  beyond  the 
29th  day  of  September  next."  Now,  if  the  word  "  com- 
position" is  there  used  simply  to  designate  cases  where 
less  than  the  full  amount  is  paid,  there  is  no  difficulty 
in  the  Act ;  and  although  between  the  two  forms  of  com- 
position existing  under  the  13  &  14  Vict  c.  99«  there  are 
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certain  diflferences,  the  one  existing  throughout  the  1868. 
parish,  the  other  in  particular  cases  only,  the  one  without  Hakm 
the  owner's  agreement,  the  other  with  it,  the  one  for  joI'es. 
one  period,  the  other  for  another — ^yet,  notwithstanding 
these  differences,  I  have  failed  to  discover  any  really 
cogent  reason  why  the  system  of  rating  applicable  in  the 
one  case,  should  determine  on  the  15th  oi  August ^  and 
in  the  other  on  the  29th  of  September.  It  is  said,  indeed, 
that  the  29th  of  September  was  convenient,  as  being 
quarter-day,  with  reference  to  arrangements  between 
landlord  and  tenant,  but  in  that  respect  there  seems 
equal  reason  to  have  fixed  the  29th  of  September  in  both 
cases.  Again,  although  in  this  particular  case,  the  parish 
could  have  rescinded  the  order  at  once,  it  being  an  old 
one;  yet,  there  may  well  have  been  cases  where  the 
order  was  new,  and  where,  therefore,  until  three  years 
had  expired  from  its  date,  the  power  of  rescinding  would 
not  exist  (a).  Consequently,  no  argument  can  be  founded 
on  that  power  of  rescission. 

Looking  at  the  language  of  the  14  &  15  Vict.  c.  14,  and 
the  distinction  there  drawn  between  payment  of  thefulU 
and  payment  of  Use  than  the  full  amount  of  rate,  I  come 
to  the  conclusion  that  the  Legislature  in  this  first  proviso 
have  used  the  word  '*  composition,'^  as  applying  to  cases 
where  less  than  the  full  amount  is  paid^  and  that  this 
is  its  right  construction.  We  have  already  decided  in 
Mason  V.  Bennett  (6),  that  where,  by  agreement,  a  less 
sum  is  paid  by  the  owner  than  would  be  payable  by  the 
occupier,  it  is  clearly  within  the  proviso,  and  there  seems 
no  reason  why  it  should  not  equally  be  so,  whether  such 
payment  be  by  agreement,  or  simply  under  the  powers 

(a)  13  &  14  Vict.  c.  99,  8.  2.  (b)  Ante,  p.  101. 
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1868.  of  the  Act  of  Parliament  The  eflfect  of  that  construe- 
Hakkb  tion  will  be,  that  after  the  passing  of  this  Act  no  rate 
JovKs.  could  be  made  on  the  owner  instead  of  the  occupier, 
except  in  cases  where  less  than  the  full  amount  is  paid, 
but  that  in  those  cases  the  owner  would,  under  the  pro- 
viso, continue  to  be  rated  until  the  29th  of  September. 
That  will  best  give  effect  to  the  intention  of  the  Legis- 
lature, and  render  the  whole  of  these  clauses  consistent. 
The  8th  section  is  quite  consistent  with  this  view.  At 
first,  indeed,  I  thought  that  the  first  condition  in  that 
section  would  assist  Mr.  MellisKs  argument,  because  it 
seemed  to  contemplate  two  different  periods  at  which  the 
liability  of  the  owner  would  cease.  But  when  we  come 
to  the  conclusion  that  the  rating  of  the  owner,  when  at 
the  full  amount,  is  to  cease  on  the  passing  of  the  Act, 
and  when  at  less,  on  the  29th  of  Septemher^  the  words  of 
the  condition  in  the  8th  section  are  quite  in  accordance 
with  that  construction. 

On  these  grounds,  I  am  of  opinion  that  where  there 
is  a  rating  of  the  owner  at  less  than  the  full  amount, 
although  not  by  agreement^  but  by  virtue  of  an  order 
under  the  13  &  14  Vict  c.  99,  there  is  a  composition 
within  the  meaning  of  the  proviso  under  discussion.  The 
result  will  be  that  in  Trotter  v.  Trevor  the  decision  of 
the  Revising  Barrister  will  be  affirmed^  and  in  the  other 
cases  reversed. 

Btles,  J.  I  am  of  the  same  opinion,  and  I  base  my 
judgment  entirely  upon  the  meaning  of  the  word  **  com- 
position/' which  I  think  applies  to  every  case  where  rate 
is  abated ;  but  it  must  be  abated  under  the  sanction  of 
an  Act  of  Parliament.  No  w,  under  the  1 3  &  1 4;  Vict.  c.  99, 
there  were  two  modes  of  rating  the  owner,  both  involv- 
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ing  an  abatement ;  the  first,  by  an  order  of  the  vestry  1868. 

simply  ;  the  second,  by  an  order  of  the  vestry  coupled  Hahks 

with  an   agreement   And  I  can  see  no  reason  for  a  dis-  Joku. 
tinction  between  the  two  casea 

Keating,  J.  I  am  of  the  same  opinion.  With  regard 
to  the  meaning  of  the  word  "  composition,"  since,  when 
the  Act  passed,  there  were  existing  under  the  13  &  14 
Vict,  a  99,  two  classes  of  cases  in  which  an  owner  was 
rated  and  paid^n  the  one  case  by  agreement,  in  the 
other  by  an  order  of  the  vestry  without  agreement — a 
sum  less  than  the  amount  ordinarily  paid,  I  see  no  reason 
why  both  classes  should  not  be  termed  compositions. 
Both  were  popularly  known  as  compositions,  and  it  is 
the  ordinary  signification  of  the  word.  Moreover,  no 
satisfactory  reason  has  been  adduced  for  making  a  dis- 
tinction between  the  two  cases  ;  and,  if  the  Legislature 
had  really  intended  to  exclude  one — and,  as  I  should 
suppose,  the  more  numerous  dass — from  the  benefit  of 
the  proviso,  I  should  expect  to  find  some  language  decla- 
ratory of  that  intention.  I  think  both  classes  are  within 
the  proviso. 

Brbtt,  J.,  concurred. 

Decision  in  Trotter  v.  Trevor  affirmed ;  in 
the  other  two  cases  reversed. 

Attorneys — In  Trotter  v.  Trevor,  for  Appellant,  James 

Crowdy. 

For  Bespondent,  i2.  M.  &  F.  Lowe. 
In  Hainka  v.  Jones,  and  Bishop  v.  Jones, 
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burv. 
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Malmeabury, 
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Nov.  11—13. 

The  word 
•*  made  "  in 


HTHE  case  stated : — At  a  Court  held  on  the  22nd  day  of 

80  &  31  Vict.  September,  1868,  by  the  Revising  Barrister  for  the 

par.  8,'  is  to  be  borough  of  Mcdmesbury,  WUliaTn  Stephens  Jonea,  a 

completely  person  on  the  list  of  voters  for  the  said  borough,  duly 

for^%here^a^  objected  to  the  name  of  WiUicum  Bubb  being  retained 

portinff*to^be  ^P^^  *^®  ^*  ^^  persons  entitled  to  vote  in  the  election 

™*?®^'i^®  of  a  member  for  the  said  borous^h,  in  respect  of  his 

18th /wZy,  ^  .  . 

1867,  was         occupation  of  a  dwelling-house  in  the  parish  of  Somer- 

allowed  by  *^  .     .  ^     .  ^ 

Justices  on  the  fovd  Magna  within  the  said  borough. 

1867,  and  pub-      The  ground  of  objection  was,  that  the  respondent  had 

lished  on  the  .  ,  j    i         .    j 

8th  September,  ^^^^  heen  duly  rated. 

a  rate  **^ode    parish  was  produced  by  the  overseers.    By  the  "  heading  " 
time  of  occu-     thereof  this  rate  purported  to  have  been  made  by  the 

pation^ofa  r     r  j 

claimant  seek-  overseers  on  the  18th  day  of  July,  3867,  and  on  each 

ing  to  qualify 

for  the  twelve   page  thereof,  in  the  usual  form,  there  were  the  words 

months  sue-  ._-  _.  ...  /t^v  »»     mt 

cQeding  July     "  Rate  made  the  18th  day  of  July,  1867.      The  rate 

was  duly  allowed  on  the  4th  day  of  September,  1867, 
and  that  date  appeared  in  the  entry  of  such  allowance 
as  the  date  thereof.  The  rate  was  duly  published  on 
the  8th  day  of  September,  1867. 


81, 1868. 
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The  respondent  was  not  rated  to  the  said  rate.    The       1868. 


appellant  contended  that  this  was  a  rate  made  during  Joan 
the  twelve  calendar  months  preceding  the  31st  day  of  bvbb. 
July^  1868 ;  that  the  date  in  the  heading  of  the  rate 
was  not  the  time  when  it  was  ''made''  within  the 
meaning  of  the  3rd  section  of  "  The  Representation  of 
the  People  Act^  1867  ;*'  and  that  the  said  rate  was  not 
so  "  made "'  until  the  day  of  the  allowance  thereof,  or 
until  the  day  of  the  publication  thereof,  and  that  not 
being  rated  therein  the  said  respondent  was  not  entitled 
to  be  registered  under  the  said  3rd  section  of  that  Act 

Apart  from  the  question  raised  by  this  objection  the 
respondent's  qualification  was  proved  to  the  satisfaction 
of  the  Revising  Barrister,  who  decided,  that  although  a 
rate  is  of  no  force  until  it  has  been  allowed  and  published, 
yet  that  after  allowance  and  publication  it  is  to  be 
deemed  to  have  been  made  on  the  day  on  which  it  pur- 
ports to  have  been  made  by  the  overseers,  upon  whom 
the  duty  of  making  it  devolves ;  that  the  word  '*  made" 
in  the  3rd  section  of  the  said  Act  is  to  be  thus  construed ; 
and,  as  such  day  in  respect  of  the  rate  in  question  was 
prior  to  the  qualifying  twelve  months'  occupation  of  the 
respondent^  disallowed  the  objection  and  retained  his 
name  on  the  said  list 

The  names  of  eleven  other  persons,  whose  names  were 
set  forth  in  a  schedule  annexed  to  this  case,  were  objected 
to  by  the  said  appellant  upon  a  state  of  facts  corres- 
ponding with  those  in  the  case  aforesaid,  and  the 
Revising  Barrister  being  of  the  opinion  expressed  above, 
retained  each  of  the  said  names  upon  the  said  list. 

The  validity  of  the  objections  to  the  said  seveml  names 
depended  and  was  decided  upon  the  same  point  of  law, 
and  the  appeab  were  ordered  to  be  consolidated. 

VOL.  I.     B.C.  K 


BOBIL 
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1868i  The  qtiestion  for  the  opinion  of  the  Court  was,  whether 

j^^  the  said  rate  was  a  rate  "made'*  during  the  twelve 
calendar  months  preceding  the  last  day  of  July,  1868, 
within  the  meaning  of  the  3rd  section  of  the  Act  afore- 
said ;  and  if  the  Court  was  of  opinion  that  it  was,  the 
names  of  the  said  WiUiam  Bubb  and  of  the  said  eleven 
other  persons  were  to  be  expunged  from  the  said  list. 

Dowdeawell,  Q.C.  (Hon.  0,  Hmvard  with  him),  for 
the  appellanta 

The  rate  on  its  face  purported  to  be  made  by  the 
overseers  on  the  18th  day  of  Jidy.  There  was,  how- 
ever, no  proof  that  it  was  so  made,  and  the  Bevising 
Barrister  merely  states  the  fact  of  the  rate  having  been 
produced  before  the  Bevising  Barrister  purporting  to 
have  been  made  at  that  date.  It  was  allowed  by  the 
Justices  on  the  4th  of  8&ptemher,  and  it  was  published 
on  the  8th  of  8€pt^fnJ>er.  The  question  then  is,  when 
was  it  "  made  "  within  the  meaning  of  sub-section  3  of 
section  a  of  30  &  31  Vict.  c.  102  ?  It  is  submitted  that 
it  is  incumbent  upon  a  party  duly  objected  to,  to  prove 
all  the  conditions  precedent  and  necessary  to  his  having 
a  vota  This  the  claimant  has  not  done ;  he  has  merely 
produced  a  rate  with  an  entry  on  its  face,  of  the  truth 
of  which  he  gives  no  evidence,  while  the  true  dates  of 
the  important  acts  of  allowance  and  publication  ate 
duly  proved. 

A  rate  is  not  a  rate  in  a  legal  sense  until,  at  least, 
allowance  has  taken  placa  The  stat.  43  EUa.  a  2,  &  1, 
in  effect  proves  that.  Its  terms  are : — "  And  they*  (the 
overseers)  '^  or  the  greater  part  of  them  shall  take  order 
firom  time  to  time  by  and  with  the  consent  of  two  or 
more  such  justices  of  the  peace  as  is  aforesaid ;  .  .  .  also 
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nm  wMkly  or  otherwise  (by  taxation  of  every  inhabi'       1868, 
tant,  .  .  ,  in  saoh  competent  sum  and  sums  of  money        Jovis 
as  they  shall  think  fit,)  a  convenient  stock  oi  flax,  &c.y        bubb, 
to  set  the  poor  on  work,  and  also  competent  sums  of 
money  for  and  towards  the  necessary  relief  of  the  lame, 
impotent/'  &a    A  rate  could  be  altered  at  any  time 
before  publication. 

[He  was  stopped  by  the  Court.] 

ifcMmomotm  (Sir  J.  Karelakej  A.-G.,  and  Keaiie^ 
Q.C.,  with  him),  for  the  respondent. 

It  is  contended  that  the  "  making''  is  that  part  which 
is  performed  in  the  first  instance  by  the  churchwarden 
and  ovezseera  The  statute  of  Elizabeth  does  not  make 
the  allowance  necessary  to  the  making  of  the  rate,  but 
to  the  carrying  into  effect  of  the  rate.  There  are  three 
distinct  acts  which  ought  not  to  be  confounded  with 
one  another.  This  can  be  shown  by  references  to  de- 
cisiona  For  instance,  a  mcmdamua  to  rnake  a  rate  is 
addressed  to  the  overseers  only  (a).  A  mandamvs  to 
jostiees  to  oUofff  a  rate  also  lies  («).  The  6  &  7  FiZ/.  4, 
c  9€y  has  not  altered  the  law  (o).  These  cases  show  the 
allowanoe  to  be  merely  a  ministerial  act  Although  a 
rate  cannot  be  enforced  until  it  has  been  allowed  and 
publishedj  yet  these  latter  proceedings  have  relation 
hade  to  the  making  by  the  overseers,  and  the  rate  dates 
from  the  making. 

[Btleb,  J.    Suppose  the  land  at  the  time  of  the 

(•)  JL  V.  Oodffty,  1  Ifev.  ds  Per.      1  Strange,  893. 
572.  (c)  Beg.  v.  B,  of  Tarbaroughf  12 

(b)  R,  V.  JiaUcu  ef  XhrO^der,      A.  dt  E.  416. 

X  2 
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1868.       making  to  be  occupied  by  A.,  and  at  the  time  of  the  allow- 
Jons        aiice  by  B.,  do  you  say  that  A.  is  to  pay  the  rate  ?] 


T. 

Bom. 


Yes. 


[Brett,  J.  And  do  you  say  the  overseers  could  not 
alter  the  rate  before  allowance  ?] 

It  is  submitted  that  that  is  so  when  they  have  really 
made  it  In  sect  3  of  "  The  Representation  of  the  People 
Act,  1867,''  the  expression  is  ''made,"  not  made  and 
"  allowed.' 


99 


[Btles,  J.  Is  it  not  the  fact  that  the  poor  rate  does 
not  operate  to  charge  the  land,  but  only  the  person  ?] 

Tes.  In  Reg.  v.  InkaJbitavis  of  St  Mary  KaHen," 
da/r  (a)  (a  settlement  case),  it  was  held,  that  where  pay- 
ment of  rates  for  a  whole  year  is  material,  it  is  no  excuse 
for  non-payment  of  the  last  rate,  that  such  rate,  though 
made  during  the  year,  was  not  published  till  after  its 
expiration.  There  the  date  of  commencement  to  occupy 
the  house  by  the  pauper  was  the  5th  October,  1835 ; 
he  quitted  October  5, 1836 ;  the  rate  was  made  Sep' 
tember  29,  1836;  allowed  on  the  4th  October,  and 
published  on  the  9th  October.  The  same  argument  was 
used  there  as  here,  that  a  rate  is  said  to  be  made  when 
the  parish  oflBcers  have  prepared  it,  and  the  Court  held, 
that  the  time  at  which  the  rate  was  published  was  not 
material. 

The  ''  allowance"  of  a  rate  only  means  the  consent  of 
justices  to  *'  raise"  the  money  (6).    The  churchwardens 

{a)  9A.d:S,  626.  (6)  iZ  JSUz.  c.  2,  b.  1. 
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and  oYerseers  of  the  poor  are  by  and  with  the  consent  1868. 

of  two  or  more  such  justices  of  the  peace  .  ..."  to  Joins 

"iXMB  weekly/'  &a,  but  the  rate  exists  as  a  rate  the  bubc. 
moment  it  is  made. 

[Btles,  J.  Do  you  use  the  word  "  raise"  as  synony- 
mous with  collect  ?] 

Yes — collect,  or  enforce.  The  same  argument  applies 
to  the  publication  which  is  required  by  stat  17  Oeo,  2, 
a  3.  s.  1,  that  no  rate  be  esteemed  valid  "  so  as  to  collect 
and  raise  the  same  unless"  it  shall  have  been  published. 
The  mere  test  of  the  rate  not  being  enforceable  when 
made  before  allowance  applies   equally  to  allowance 

before  publication.    All  the  three  acts  are  indispensable 
to  the  collection  of  a  rate 

[BoviLLy  C.J.  Do  you  say  that  any  liability  on  the 
part  of  occupiers  accrues  on  the  making  of  a  rate  before 
allowance?] 

Tes — ^an  inchoate  liability,  to  be  perfected  by  certain 
ministerial  acts.  By  6  &  7  Will.  4,  c.  96,  s.  1,  '*  No  rate 
for  the  relief  of  the  poor  shall  be  allowed  by  any  jus- 
tices;, or  be  of  any  force  which  shall  not  be  made  upon  an 
estimate  of  the  net  annual  value,"  &c.  Yet  in  sect  2  the 
churchwardens  "  shall,  before  the  rate  is  allowed  by  the 
justices,  sign  the  declaration  given  at  the  foot  of  the 
said  form"  in  the  schedule,  *^  and  otherwise  the  said 
rate  shall  be  of  no  force  or  validity."  In  Reg.  v.  Ford- 
ham  (a)  decided  upon  that  Act,  the  last  words  of  the 

(a)  11  ^.4- £.78. 
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1868.  section  were  held  to  refer  solely  to  the  absence  of  the 
joHxs  signature  of  the  overseers,  and  not  to  the  absence  of  the 
BuBB.  particulars  and  other  matters  of  form  also  contained  in 
the  section.  In  Wright  v.  The  Town  Clerk  of  Stooh^ 
poH  (a),  Tindal,  C.J.,  said,  that  the  object  of  the  pro- 
vision of  rating  in  the  Beform  Act  appeared  to  be,  that 
additional  evidence  should  be  thereby  furnished  of  the 
actual  occupation  by  the  claimant  during  the  twelve 
months  made  necessary  by  the  Act. 

[Keating,  J.  It  does  not  seem  to  have  been  thought 
necessary  to  give  a  form  of  allowance  in  the  schedule  of 
6&7  WUl4,e.961 

BoviLL,  C.  J.  In  populous  places  even  in  the  ooorae 
of  two  or  three  days  many  changes  occur  in  occupanciea. 

Brett,  J.  Does  not  "  made"  in  the  Srd  section  of 
'*  The  Bepresentation  of  the  People  Act'"  mean  made 
and  enforceable?  Would  you  disfranchise  where  the 
reason  the  rate  had  not  been  paid  was  that  it  had  not 
been  allowed  or  published  1] 

No— the  next  clause  of  that  section  provides  for  that 
case  in  effect.  It  only  stipulates  for  payment  of  all 
poor  rates  that  have  become  "payaiUe"  up  to  the  pre- 
ceding 5th  of  JoTi/uary.  The  phrase  "making/'  as 
applied  to  a  rate,  had  acquired  an  accepted  legal 
meaning  before  the  passing  of  "  The  Bepresentation  of 
the  People  Act,  1867,"  and  that  was  either  the  making 
by  the  overseers  on  the  day  mentioned  in  the  heading 

(a)  1  Luiw.  as ;  B.  0.  5  ir.  <fr  Or.  58. 
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of  the  rate^  or,  if  being  allowed  by  the  justices  were       1868. 
esBential  to  ihe  making,  that  act  had  relation  back  to        joxn 
the  day  of  actual  making.     Either  view  is  consistent        bubb. 
with  the  respondent's  case.    The  "  allowing"  is  a  sanc- 
tion or  ratification,  and  the  act  is  not  to  be  attributed 
to  the  date  of  sanction,  but  the  latter  has  a  retro-active 
effect     The  maxim,  "  Omnia  ratihabitio  retrotrahitur 
et  TTiandoUo  cequiparatur''   applies.     The   occupier's 
liabiUty  attaches  from  the  time  of  making  and  signing 
of  the  rate.    Perhaps  it  would  be  more  correct  to  de- 
scribe it  as  an  inchoate  rate. 

[BoviLL^  C.  J.  By  the  "  Highway  Act/'  6  &  6  WUL  4, 
a  60,  s.  27,  it  is  "  enacted  that  a  rate  shall  be  made, 
asseflsed,  and  levied  by  the  surveyor/'  .  .  .  and  "  that 
every  such  rate  shall  be  signed  by  the  said  surveyor  and 
allowed  by  two  justices  of  the  peace,  and  published  in 
the  same  way  as  poor  rates  are  now  allowed  and  pub- 
lished'' There  the  word  "  made"  is  probably  used  in 
the  popular  sense  of  the  making  out  of  the  rate.  But 
here  the  difficulty  arises  from  the  language  of  the  43 
EHz.,  which  does  not  seem  intended  to  separate  the 
functions  of  the  overseers  and  the  justices.] 

The  signing  of  the  rate  by  the  majority  of  the  church- 
wardens and  overseers  is  a  judicial  act  It  is  submitted 
they  cannot  afterwards  alter  the  rate. 

Rex  V.  Newcomb  (a)  impliedly  treats  it  as  clear  that 
the  allowance  is  only  a  ministerial  act  There  a  rate 
though  allowed  was  decided  to  be  void,  because  not  duly 
published  according  to  the  stat  17  Geo.  2,  a  3,  then 
regulating  the  publication. 

(a)  4  r.  It.  868. 
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1868.  In  Reg,  v.  Lard  Oodolphin  (a),  WiUiama,  J.,  granted 

Jons        a  rule  for  a  mandamus  to  justices  to  affix  their  signa- 

BuBB.       tures  to  a  rate  made  and  signed  by  the  overseers,  imd  it 

was  stated  to  be  the  practice  of  the  Court  to  treat  it  as 

so  much  a  matter  of  course  as  to  grant  the  rule  absolute 

in  the  first  instance. 

[BoyiLL,  C.J.,  referred  to  17  Oeo.  2,  c.  38,  s.  12. 

Btles,  J.  Stevens  v.  Evans  (b)  is  the  leading  deci- 
sion as  to  the  law  in  the  case  of  a  man  dying  after  the 
completion  of  the  rate,  leaving  it  unpaid] 

If  the  appellant's  contention  be  correct,  although  the 
claimant  has  proved  an  occupation  firom  the  Slst  of 
Jviy,  1867,  to  Slst  Jul/y,  1868,  yet  he  must  shew  that 
he  in  fact  occupied  before  the  date  required  by  the 
Reform  Act 

With  reference  to  the  doctrine  of  relation,  Agnew  v. 
ReUly  (c)  and  Muldowney  v.  Malcolmson  (d)  may  be 
cited,  in  both  of  which  cases  a  daim  to  be  rated,  made 
after  the  expiration  of  the  qualifying  year,  was  held  to 
relate  back  so  as  to  substantiate  the  claim  to  vote.  In 
Lorant  v.  Scaddvng  (e),  the  judgment  of  the  Exchequer 
Chamber,  reversing  that  of  the  Queen's  Bench,  was 
affirmed  in  the  House  of  Lords  (/).  It  is  a  decision,  it 
is  true,  upon  a  local  Act,  but  it  was  held  that  a  rate  was 
''made"  at  a  meeting  on  the  12th  August,  though  the 
fact  was,  that  it  was  begun  at  that  meeting  and  com- 


(a)  ID.  ^  L.  880 ;   S.  C.  18  (d)  15  Ir.  C,  L,  B.,  N.  S,  875. 

I.  J.  M.  C,  57.  (e)  13  Q.  B.  687—711. 

(fe)  2  Burr.  1152.  (/)  3  Ho.  Ld.  Cos.  418. 
(c)  2  Ir.  C,  L.  /?.,  H.  S.  680. 
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pleted  on  the  14th  September,  to  which  day  the  meeting       1868. 
was  duly  adjourned  by  suoceadve  adjournments.  jom 

mm 

Alderaon,  B.,  (a),  remarked,  "  I  have  no  doubt  that        ^^^^ 
the  rate  may  be  oonfiidered  as  made  before  the  signing.'' 

Maule,  J.»  said,  "  The  word  rate  will  vary  in  its  signi- 
fication. The  making  a  'rate'  may  be  the  resolution 
that  a  rate  shall  be  made." 

Bushell  V.  Luchett  {b),  which  at  first  sight  seems 
agunst  the  contention  of  the  respondent,  is  not  really  bo. 
The  C!ourt  decided  that  case  under  sect  30  of  ''  The  Re- 
form Act/'  2  WUl  4,  c.  45.  A  rate  had  been  made  on 
the  28th  Sepi&mher,  1844,  and  purported  to  be  made  for 
thirteen  weeks  firom  16th  September  to  16th  December. 
A  new  rate  was  made  on  the  23rd  December,  1844, 
allowed  on  3rd  Ja/Mmry,  1845,  and  published  on  5th 
January ;  and  it  was  held,  that  a  claim  which  had 
been  sent  in  on  the  27th  Decembefi%  to  be  put  on  "  the 
rate  for  the  time  being,"  was  a  claim  to  be  put  on  the 
rate  made  in  September.  The  Courts  in  fact,  held  that 
the  words  used  described  the  last  complete  rate,  and 
that  the  claim  was  properly  directed  to  that  rate.  That 
case,  too,  was  decided  upon  a  different  statute,  by  which 
it  was  necessaiy  not  only  to  claim  to  be  rated  but  to  pay 
or  tender  the  amount. 

The  claimant  of  a  vote  is  only  liable  for  rates  ^^pay* 
oUe  "  by  him. 

[Brett,  J,  Do  you  contend  that  there  a  distinction  is 
intended  between  the  words  '^  made  "  and  "  payable,"  in 
the  two  sub-sections  of  sect  3  of  "  The  Representation  of 
the  People  Act,  1867  "  ?] 

(a)  S.  C.  13  <?.  B.  707.        (h)  1  Lutw.  898 ;  S.  C.  2  O.  A  11 1. 
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^^*^'  Yes :  and  sect  28  supporte  that  view.     It  requiiw,  in 

Jom       the  case  of  poor  rate  due  on  6th  Jcmuary  remaining 
BtTBB.        unpaid  on  Ist  June^  that  unless  the  rate  has  been  pre- 
viously demanded,  notice  of  the  arrears  be  given. 

[Keatino,  J.    BvsheU  v.  Luckett  seems  an  authority 
that  the  rate  must  be  complete  f] 

Sects.  27  &  30  of  "The  Reform  Act/'  2  WilL  4,  c.46, 
seem  to  have  had  in  view  the  same  distinction.  The 
first  requires  the  occupier  to  have  been  rated  to  all  rates 
" made"  and  also  to  have  paid  all  rates  " payable"  Ac. 
The  second  confers  the  power  upon  occupiers  to  daim  to 
be  rated,  and  to  pay  or  tender  the  rate  then  due.  Some 
weight  ought  surely  to  be  given  to  the  words  "  during 
the  time  of  such  occupation.'^ 

DowdeeweU,  Q.C.,  in  reply.    The  rate,  in  order  to 
have  a  valid  legal  existence,  must  have  fulfilled  the  re-- 
quirements  of  the  Statute  of  Elizabeth,    It  is  not  one 
before  it  is  allowed  by  the  Justicea     Their  concurrence 
is  necessary  as  part  of  the  machinery  for  creating  it    It 
cannot  be  said  to  be  legally  made  until  that  concurrence  is 
expressed.    No  man  is  bound  by  it,  nor  can  it  be  enforced. 
Later  on,  the  Legislature  made  publication  essential  to 
the  legality  of  a  rate.     In  Sibbald  v.  Roderick  (a), 
the  Court  held  that  a  warrant  of  distress  was  wholly  bad 
because  issued  for  a  single  sum  made  up  of  regular  rates, 
and  of  some  others  which  had  not  been  published,  on  the 
Sunday  following  the  allowance  by  justices,  as  required 
by  17  Geo,  2,  c.  3,  s.  1.    The  defect  in  publication  wiis 

(a)  11  A,  Jk  S.  618. 
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treated  as  incuiable.    In  Fcx  v.  The  Overseers  of  Shoe*       1868. 
Um  8t  lister  (a),  a  poor  rate  unappealed  against,  but  not  "    jons 
dtdy  allowed^  was  held  to  be  void,  and  not  merely  irre-       3^^ 
golar.    Maule,  J.,  said  (b),  "  A  rate  not  properly  made, 
and  nnauthenticated,  is  no  more  than  a  piece  of  paper 
issued  by  private  individuals,  professing  to  tax  persons 
without  the  authority  of  a  statute." 

JBoYiLL^  C. J.  This  case  has  been  very  fully  and  ably 
argued,  and  we  do  not  think  it  necessary  to  take  further 
time  to  consider  our  judgment  There  is  no  doubt  that 
in  some  Acts  of  Parliament  the  making  of  a  rate  has  been 
treated  as  distinct  from  the  allowance  of  a  rate.  What^ 
ever  may  be  the  effect  and  meaning  of  the  word  in  the 
Acts  of  Parliament  relating  to  the  Poor  Law,  providing 
for  the  making  of  rates,  the  question  we  have  to  consider 
is,  what  is  the  sense  in  which  the  Legislature  has,  in  the 
Act  of  18679  ^1^  the  words  in  the  3rd  clause  of  the  3rd 
section — *'  Has  during  the  time  of  such  occupation ''  (t.  e., 
twelve  months  preceding  31st  Jviy)  "  been  rated  as  an 
ordinary  occupier  in  respect  of  the  premises  so  occu- 
ped  by  him,  within  the  borough,  to  all  rates  (if  any) 
made  for  the  relief  of  the  poor  in  respect  of  such  pre- 
mises.'' There  is  great  diffictdty  in  construing  the  word 
''  made,''  in  the  sense  contended  for  by  the  appellant, 
and  equal  difficulty,  in  other  cases,  in  the  sense  con« 
tended  for  by  the  respondent.  Perhaps  no  construction 
could  be  placed  upon  the  words  which  would,  in  every 
case,  be  satisfactory ;  but  we  must  endeavour  to  place  a 
reasonable  construction  on  the  language  of  the  Act  of 
Parliament,  and  the  only  conclusion  at  which  I  can 

(«}  2  Lmw.  97 ;  S.  C.  6  a  B,  11.  (h)  2  Luivt.  101. 
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1868.  arrive  is  this,  that  when  the  Legislature  has  required 
JoKsi  ^bat  the  person  to  be  entitled  to  the  franchise  must  be 
BuBB.  "  during  the  time  of  his  occupation/'  *'  rated  as  an  ordi- 
nary occupier  in  respect  of  the  premises/'  "  to  all  rates 
made  for  the  relief  of  the  poor/'  it  must  be  taken  to 
mean  completely  made>  that  is,  the  rate  must^  both  as 
regards  the  signature  by  the  overseers  and  the  allowance 
by  the  justices,  be  completed  within  the  year  of  occupa- 
tion. It  is  not  necessary,  in  that  view,  to  express  any 
opinion  as  to  questions  which  might  arise  under  the 
Poor  Laws,  where  the  expression  *'  making  "  a  rate  has 
been  employed.  Under  these  circumstances,  it  seems  to 
me  that  the  decision  of  the  Bevising  Banister  was  rights 
and  ought  to  be  affirmed. 

Bylbs,  J.  I  am  of  opinion  that  the  Bevising  Bar- 
rister was  rights  in  either  view  of  this  case,  whether  the 
rate  was  made  on  the  signature  of  the  overseers,  or 
whether  the  word  includes  complete  signing,  allowance, 
and  publication. 

Keating,  J.,  concurred. 

Br£TT,  J.  There  is  no  doubt  great  difficulty  in 
arriving  at  a  satisfactory  decision  on  this  point.  Look- 
ing, however,  at  the  present  statute,  and  sect  27  of 
2  Wm  4,  a  45, 1  am  of  opinion  that  the  Legislature 
intended  that  the  claimant  should  be  rated  to  all  rates 
made,  i.  e.,  completely  made,  or  made  entirely  within 
the  year  of  occupation,  between  the  31st  of  July  and 
the  31st  of  July  in  successive  years.  That  appears  to 
me  the  only  safe  conclusion  we  can  come  to. 

Decision  affirmed,  without  costs. 
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Attorneys — For  Appellant,  Bower  &  Cotton^  agents  1868. 

for  Jones  &  Forrester,  Malmesbury.  joras 

For  Respondent,  Decme  &  Chubb,  agents  Q^^g, 
for  Chvhb  A  Son,  MaJmesbu^y, 


AiNSWOBTH,  Appellant ;  Cbeeke,  Eespondent. 

I^ov,  18, 

AT  a  Court  held  before  the  Revising  Barrister  for  the  A  poor  rate 
borough  of  BurrUey,  Harry  Creeke  duly  objected  until  it  is 

,  Bigned  by  the 

to  the  name  of  Thomas  Ainsworth  being  retained  on  orerseen 
the  list  of  voters  for  the  township  of  Hahergham  Eaves  the  6  &f 
in  tiie  said  borough,  whereupon  the  qualification  of  the  ^^^  Biroohial 
said  Thomas  Ainsworth  was  proved  in. every  respect,  ^JJf™^®'** 
except  as  regarded  rating  and  payment  of  ratea    With    .^tf^' 
respect  to  these  two  points,  the  facts  as  established  by  signed  it  in 

,  sny  case 

the  evidence  were  as  follows : —  relates  back. 

A  rate  for  the  relief  of  the  poor  of  the  township  of  the  heading 
Habergham  Eaves,  in  the  borough  of  Bur^Oey,  was  ^^^" 
signed  and  allowed  by  two  justices  on  the  16th  AiLgtist,  jSJj^^  but 
1867,  and  was  published  on  the  following  Sunday.    At  ^f  th?^tl*^^^ 
the  head  of  this  rate,  in  the  rate  book,  were  the  follow-     Therefore, 

where  a  rate 

inir  words  :  "  An  assessment  for  the  relief  of  the  poor  of  waa  headed 

^  '^  the  18th  of 

April,  1867, 
but  was  not 
signed  until  a  week  before  it  was  allowed  by  jastioes  on  the  16th  of  ilti^ti«t,  1867,  it 
VIS  held  to  have  been  **  nuuie  **  during  the  qualifying  period  ending  July  81st,  1868. 

Quctre,  if  a  claim  to  be  rated,  made  on  behalf  of  another,  but  without  his  knowledge, 
can  be  ratified  so  as  to  make  the  claim  yalid ;  but  Hdd,  that  the  ratification  must  at 
least  take  place  at  a  time  when  the  person  ratifying  might  lawfully  liare  done  the  act 

Therefore,  where  a  claim  was  made  by  the  landl^  on  behalf  of  his  tenant,  but  with- 
oat  his  knowledge,  some  time  after  the  18th  of  Auff^ust,  1867,  that  the  tenant  should  be 
rated,  but  the  only  ratification  set  up  was  the  adoption  by  the  tenant  of  the  act  before 
the  Rerinng  Barrister  after  Julif  1868,  it  was  held  that  there  was  no  ratification 
raffidettt  to  nuAiQ  the  claim  valid. 


K 
v" 
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tS»^  the  township  of  Hdbergham  Eaves,  in  the  county  of 
Lancaster,  and  for  other  purposes  chargeable  thereon 
aoeording  to  law,  made  this  18th  day  of  April,  1867, 
after  the  rate  of  la.  Sd.  in  the  pound.'' 

The  heading  at  the  top  of  each  page  of  the  rate-book 
was  in  these  words  and  figures  : — 

"Township  of  Hahergha/m  Eaves  Poor-Rate^  made 
the  day  of  ,  186    ."    At  the  end 

of  the  names  in  the  rate-book  was  this  declaration  by 
the  overseers :  '^  We,  the  undersigned,  do  hereby  declare 
that  one  of  us,  or  some  person  in  our  behalf,  has  ex- 
amined and  compared  the  several  particulars  in  the 
respective  columns  of  the  within  rate,  with  the  valua- 
tion list  made  under  the  authority  of  the  'Union 
Assessment  Committee  Act  of  1862/  in  force  in  this 
township,  and  the  several  hereditaments  are  to  the  best 
of  our  belief  rated  according  to  the  value  appearing 
in  such  valuation  list'' 

"  We  do  also  declare  that  the  within  rate  amounts  in 
the  whole  to  the  sum  of  £4835  16s.  lOd.** 

This  declaration  was  not  dated,  but  it  was  eogned 
vrithm  a  week  before  the  signature  and  allowance  of 
the  rate  by  the  justices,  which  immediately  followed  it 
in  the  rate-book,  and  of  which  the  following  is  a 
copy:— 

"La/noashire  \      We,  the  undersigned,  being  two  of  her 
to  wit      J  Majesty's  Justices  of  the  Peace,  in  and  for 
the  said  county  (one  whereof  is  of  the  quorum),  do 
hereby  consent  unto  the  foregoing  rate  or  assessment. 
*<  Dated  this  Sixteenth  day  of  August^  1867. 

'*  James  Folds,  jun« 
"  John  Hielis,  jvol" 
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Two  dajB  after  the  rate  was  thus  signed  and  allowed, 
via,  on  Stmday,  the  18th  day  of  Atufust^  in  the  same 
year>  it  was  duly  published  according  to  law.  The  rate* 
hook  containing  this  rate  was  put  in  evidence  for  the 
porpose  of  proving  that  the  said  Thomas  Ainsworih 
was  duly  rated  to  it,  in  respect  of  premises  occupied  by 
him  in  Low  Water  Street,  in  the  said  township,  during 
the  twelve  months  immediately  preceding  the  last  day 
of  Jvly^  A.D.  1868,  and  in  respect  of  which  premises,  so 
&r  as  rating  and  payment  of  rates  were  concerned,  his 
qualification  was  in  dispute.  Upon  examining  the  rate 
book,  the  Bevising  Barrister  found  the  name  of  Thomas 
AvMuxnih  in  the  column  headed  "Arrears,''  and  the 
name  of  John  Holmes  in  the  column  headed  *^  Name 
of  Occupier  ;"  the  latter  name  had  been  struck  through 
with  a  pen,  but  was  still  legible,  as  under :— • 


1868. 


AnrswoKTH 

V. 
CSIKKI. 


5uBb«r. 
1. 

Amtn. 
1      >. 

Kuneof 
Oocnpier. 

Name  of  Owner. 

DeecriptioQ 
6. 

Property. 

1 

(Other  DsmM.) 

JohnDuffOak 

Hoaee 

7p  JCfOic  W(Utt  Bltett 
10               «i 

8 

TftAMOf  Ahu  worth  JfeknBohtet 

-           -, 

!•               II 

The  rate  book  thus  disclosing  an  ambiguity  on  the 
&oe  of  it,  the  Revising  Barrister  instituted  an  inquiry 
mto  the  drcumstanoes  under  which  the  name  of  John 
Hchnes  had  been  struck  through  and  the  name  of 
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lS68w  Thomas  Ainswwih  inserted.  In  the  course  of  that 
inquiiy,  the  following  facts  were  established  by  the 
II.  evideace:  Thonms  AinaiuoHh  was  a  tenant  of  John 
JDugdale  &  Brothers,  a  firm  carrying  on  business  in 
the  borough  of  Burnley,  and  had  occupied  as  such 
tenant^  for  more  than  twelve  months  previous  to  the 
31st  of  July^  1868,  the  premises  No.  14,  Low  Water 
Street^  which  appeared  in  the  rate  book  the  same  time 
with  his  name  and  the  name  of  John  Holmes,  as  shown 
above.  Sometime  after  the  18th  of  August,  1867,  the 
day  on  which  the  above-mentioned  rate  was  published, 
Mr.  Shaw,  a  partner  in  the  said  firm  of  John  Dugdcde 
Jk  Brothers,  without  mentioning  the  name  of  Thomas 
Ai/asworth,  and  without  in  any  way  communicating 
with  him  or  with  any  other  of  the  tenants  of  the  said 
firm  on  the  subject^  requested  the  assistant-overseer  for 
the  township  of  Habergham  Eaves,  in  general  terms,  to 
insert  the  names  of  the  tenants  of  John  Dugdale  & 
Brothers  in  the  rate  book  containing  the  said  rate  of  the 
16th  of  August,  1867.  The  assistant  overseer,  antici- 
pating some  difiiculty  in  ascertaining  the  names  of  the 
said  tenants,  acted  upon  a  suggestion  made  by  Mr.  Shaw, 
and  sent  the  rate-book  above  mentioned  to  the  office  of 
John  Dugdale  &  Brothers,  The  names  of  Thom4i8 
Avasworlh  and  other  tenants  of  Messrs.  Dugdale,  were 
inserted  in  pencil  in  the  said  rate  book,  whilst  it  thus 
remained  in  the  office  of  the  said  firm,  by  one  of  their 
clerks,  and  when  that  had  been  done,  the  rate  book 
was  returned  to  the  assistant  overseer.  The  name  of 
Thomas  Ainsworth,  and  the  names  of  the  other  tenants 
which  had  been  written  in,  as  above  stated,  in  pencil, 
were  then  written  in  ink  at  the  assistant  overseer's 
office  by  his  clerke^  and  the  names  of  John  Holmes 
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and  others,  which  Btood  in  the  occapier's  column  in  the        1868. 
rate-book  when  the  said  rate  was  signed,  allowed,  and    Ainsworth 
published,  were  struck  through  with  a  pen  after  the      creekk. 
manner  above-mentioned.    On  the  10th  of  December^ 

1867,  the  rate  due  in  respect  of  the  premises  occupied 
by  Thomaa  Ainaworth,  and  also  the  rates  due  in 
respect  of  the  other  tenants  of  John  Dugdale  & 
Brothers,  were  demanded  by  the  overseer,  and  paid 
by  Mr.  Shaw,  by  a  cheque  in  the  name  of  the  firm  for 
the  sum  of  £350.  Iji  return  for  the  above  cheque, 
receipts  were  handed  over  to  the  firm,  made  out  in  the 
name  of  each  tenant  separately,  and  amongst  them  one 
in  the  name  of  Thomas  AinawoHh.  Messrs.  Dugdcde 
had  paid  their  tenants'  rates  in  a  similar  manner  in  full, 
and  without  any  composition,  for  nearly  forty  years  past ; 
and  there  was  a  clear  understanding  between  the  tenants, 
when  they  entered  into  occupation,  and  the  firm  that 
the  rates  were  included  in  the  rents,  and  the  tenants 
had  to  pay  im  additional  rent  in  consideration  of  the 
firm  undertaking  to  pay  the  rates.  The  overseer  thus 
looking  to  the  Messrs.  Dugdale  for  payment,  had  been 
indifferent  as  to  what  names  appeared  in  the  rate-book 
as  occupiers  of  the  several  premises  belonging  to  the 
firm. 

Upon  this  state  of  facts,  it  was  contended  on  behalf 
of  the  objector — Ist.  That  the  rate  signed  and  allowed 
by  the  justices  on  the  16th  of  August,  1867,  and  pub- 
lished on  Swnday,  the  18th  August,  in  the  same  year, 
was  ''made''  when  it  was  signed,  allowed,  and  published, 
and  not  before;  and  that  consequently  it  was  a  rate 
^'made'^  during  the  twelve  months  immediately  pre- 
ceding the  Slst  day  of  JvJ/y,  in  the  year  of  our  Lord, 

1868,  and  that  it  was  necessary  that  the  name  of 

701.  X.     H.O.  L 
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1868.  Thoma8  Ainavforth  should  have  been  inserted  in  it 
AxMiwo&TB  before  it  was  signed,  allowed,  and  published,  as  afore- 
CBaoKB.  ^^>  ^  having  been  rated  in  respeot  of  the  qualifying 
premises,  No.  14,  Low  Water  Street,  so  occupied  by 
him  during  the  twelve  months  immediately  preceding 
the  last  day  of  Jviy  in  the  year  1868,  in  order  to 
entitle  him  (in  the  absence  of  any  sufficient  daim  and 
payment,  or  tender  of  rates  duOi)  to  have  hia  name 
inserted  in  the  list  of  voters  for  the  township  in  the  siad 
borough. 

2ndly.  That  the  request  of  Mr.  Shaw  to  the  assUtant- 
overseer,  to  insert  the  names  of  his  tenants  in  the  rate 
book,  made  as  it  was  in  general  terms,  and  without  any 
communication  with  Thamaa  Airwwarihf  was  not  a 
sufficient  claim  to  be  rated  on  behalf  of  Thamaa  Avm^ 
worthf  within  the  meaning  of  2  WUk  i,  c.  45,  &  80. 

Srdly.  That  even  if  it  were  a  sufficient  daim  to  be 
rated  on  behalf  of  the  said  TJiomae  Aineworth  within 
the  meaning  of  that  section,  that  nevertheless  th6  sub- 
sequent payment  of  the  rates  on  the  10th  of  Dectmbsr, 
1867,  in  a  gross  sum  by  Hr.  Shaw,  as  above  stated,  was 
not  an  actual  payment  or  a  sufficient  payment  within  the 
meaning  of  that  section  to  render  such  claim  valid.  It 
was,  on  the  other  hand,  contended  amongst  other 
matters  on  behalf  of  Thomaa  Avnaworlh,  that  the 
rate  in  question  was  **7nad$"  (within  80  &  81  Vict. 
c  102y  a  3,  subdivision  8)  on  the  18th  day  of  April, 
1867,  and  not  when  it  was  signed,  allowed,  and  pnb*- 
lished  in  the  month  of  Augtut^thsA  three  acts  are 
necessary  in  order  to  complete  the  "  making''  of  a  rate 
— 1st.  The  assesBment  at  a  rate  of  so  much  in  the 
pound ;  2ndly.  The  signatures  by  the  oversflers^  and  the 
signature  and  allowance  by  the  justices;  smd  Sfdly. 
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The  publication  in  due  course  according  to  law ;  that        1868. 
two  only   of   the  above   three   requisite   acts   for  the   .AistwjRTB 
making  of  a  rate  were  done  after  the  Slst  day  of  Jvdy^      Cebixb. 
1867»  within  the  twelve  months  immediately  preceding 
the  last  day  of  July,  1868,  and  that  the  other  requisite 
act,  namely,  the  assessment  at  so  much  in  the  pound, 
having  been  done  before  the  said  Slst  day  of  July,  1867, 
the  rating  in  question  was  not  altogether  and  entirely 
^'made'^  within  the  twelve  months  aforesaid;  that  the 
signature  of  the  overseers  and  parties  in  the  month  of 
August,  1867,  must  be  taken  as  relating  back  to  the 
data  of  the  assessment,  viz.,  to  the  18th  day  of  April, 
1867,  and  that  consequently  it  was  not  necessary  that 
AiTtsworih  should  have  been  rated  to  the  rate  in  ques- 
tion at  all,  or  should  have  paid  any  rates  in  respect  of 
it    2udly.  That  supposing  the  rate  in  question  was  a 
late  to  which  Thomas  Ainsworth  ought  to  have  been 
rated,  that  then  the  request  of  Mr.  Shaw  to  the  assis- 
tant-overseer  to  insert  the  names  of  Messra  DugdaWs 
tenants  in  the  rate  book  was,  under  the  circumstances, 
a  sufficient  claim  to  be  rated   on  behalf  of  Thomae 
Ainsworth,  and  that  no  rates  being  payable  until  they 
became  due  on  demand  on  the  10th  day  of  December, 
1867,  no  payment  or  tender  was  necessary  till  that 
day.     Srdly.  That  supposing  the  rates  became  due  on 
the  publication  of  the  rate  in  August,  and  not  on  de- 
mand, the  subsequent  payment  of  the  tenants'  rates  so 
made  on  the  10th  December  by  Mr.  8haw^  was  a  suffi- 
cient payment  by  Thomas  Ainewcrih,  within  the  mean- 
ing of  2   Witt.  4,  c.  45,  a  30,  to  render  the  6aid  claim 
to  be  rated  a  valid  claim,  and  to  justify  the  overseers  in 
patting  the  name  of  Thomae  Aimsworth  on  the  said 
rata 

l2 
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1868.  The  names  of  132  other  persons,  whose  names  were 

AiirBwuRTH     set  out  in  a  schedule  hereto  annexed,  were  objected  to 

CucEu.       under  similar  circumstances.     The  Eevising  Barrister 

decided  that  the  rate  in  question  was  made  when  it  was 

signed,  allowed,  and  published  in  the  month  of  August, 

1867,  and  not  on  the  18th  day  of  April  in  that  year^  as 
was  contended  on  behalf  of  Thomas  Ainsworth ;  and 
that  therefore  it  was  a  rate  made  during  the  twelve 
months  immediately  preceding  the  31st  day  of  July, 

1868,  and  that  Thomas  Ainsworth  ought  to  have  been 
rated  to  it  in  respect  of  the  premises  so  occupied  by  him 
before  the  rate  was.  signed,  allowed,  and  published,  in 
order  to  entitle  him  (in  the  absence  of  a  sufficient  claim 
to  be  rated,  and  an  actual  payment  or  tender  there  and 
then  of  the  rates  due,)  to  have  his  name  inserted  in  the 
said  list  of  voters.  2ndly.  That  the  request  of  Mr. 
Shaw  to  the  assistant  overseer,  to  insert  the  names  of 
the  tenants  of  John  Dugdale  &  Brothers  in  the  rate 
book  was  not^  under  the  circumstances  as  stated  above, 
a  sufficient  claim  to  be  rated  on  behalf  of  Thomas 
AimswoHh.  3rdly.  That  the  rate  became  due  on  the 
publication  thereof  and  before  demand  by  the  overseer, 
and  that  even  if  the  request  of  Mr.  Shaw  to  the  over- 
seer to  insert  the  names  of  John  Dugdale  Jc  Brdkers' 
tenants  in  the  rate  book,  amounted  in  law  to  a  sufficient 
claim  to  be  rated,  that  nevertheless  the  subsequent 
payment  of  the  tenants'  rates  by  Mr.  Shaw,  by  cheque, 
on  the  10th  day  of  December  aforesaid,  was  not^ 
under  all  the  circumstances,  a  sufficient  payment  within 
the  meaning  of  2  WiU,  4i,  c.  45,  s.  30,  to  render 
such  claim  to  be  rated  a  valid  claim,  and  expunged 
the  name  of  Thomas  AinsuH>rth,  and  of  the  said 
132  other  persons,  from  the  said  list    The  appeals  in 
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all  the  before*mentioned  cases  were  ordered  to  be  con-        1868. 
Bolidated.  aTkswor^"" 

If  the  Court  were  of  opinion  that  the  Revising  Bar-  crmke. 
rister^s  decision  on  the  first  point  was  wrong,  and  that 
the  rate  in  question  was  made  on  the  1 8th  day  of  April, 
1867j  and  not  when  it  was  allowed,  signed,  and  pub- 
lished in  the  month  of  Atigust  in  the  same  year,  then 
the  register  was  to  be  amended  by  retaining  the  name  of 
Thomas  Ainaworth  and  of  the  said  132  other  persons 
on  the  said  list  of  voters.  If  the  Court,  on  the  other 
hand,  were  of  opinion  that  the  decision  on  the  above 
point  was  right,  then  the  opinion  of  the  Court  was 
further  requested — 1st  Whether,  under  the  circum- 
stances as  stated,  there  was  any  sufficient  claim  on 
behalf  of  Thomas  Ainsworth  to  be  rated  to  the  said 
rate  of  the  16th  day  of  August,  1867,  within  the  mean- 
ing of  the  2  WUl  4,  c.  45,  s.  30.  2ndly.  Whether  the 
payment  by  Mr.  Shaw  of  the  tenants'  rates,  and  of  the 
rates  of  Thomas  Aimsworth  amongst  the  number,  was, 
under  the  circumstances  stated  above,  a  sufficient  pay- 
ment within  the  meaning  of  2  Will.  4,  a  45,  s.  30,  to 
render  such  claim  to  be  rated  valid.  If  the  Court  was 
of  opinion  that  the  decision  was  wrong  on  both  the 
above  points,  then  the  register  was  to  be  amended  by 
retaining  the  name  of  Thomxis  Ainsworth  and  of  the 
said  132  other  persons  on  the  said  list  of  voters. 

Quain,  Q.C.,  for  the  appellant.  The  question  is, 
when,  within  the  meaning  of  sec.  3  of  "  The  Representa- 
tion of  the  People  Act,  1867,''  a  rate  is  *'  made  ? "  It 
has  already  been  decided  (a)  that  the  rate  must,  under 

(a>  ilnfe,  p.  128. 
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1868.        that  section,  be  completely  made  within  the  qualifying 
AxNBwoKTH     year,  and  that  the  circumstance  of  the  rate  being  allowed 
Ckbem.       ty  justices  and  published  within  the  qualifying  year  is 
not  of  itself  sufl&cient.     Here,  no  doubt,  not  only  the 
allowance  by  the  justices  and  publication,  but  also  the 
signing  by  the  overseers,  was  within  the  qualifying  year. 
It  is  submitted,  however,  that  the  "  making  '*  of  the  rate 
is  something  antecedent  to  the  signing  by  the  overseers ; 
and  that  the  assessment  and  the  dmwing  up  of  the  rate 
preparatory  to  signing,  forms,  at  all  events,  a  part  of  the 
"  making/'    The  6  &  7  Will.  4,  c.  96,  s.  2,  has  no  doubt 
introduced  a  form  of  declaration  which  the  paiish  officers 
are  required  to  sign.     That  declaration,  however,  is  not 
the  "making"'  of  the  rate,  but  a  subsequent  formality 
which  the  Legislature  has  appended  to  it.     Pric^  to  the 
statute  the  Court  would  have  held  the  rate  to  be  ^'  made  " 
when  the  assessment  was  complete,  and  the  statute  in  no 
respect   alters   what  constitutes  the  ''making."    The 
words  of  the  declaration  are  not  **  that  the  above  assess- 
ment is  to  be  the  rate  in  force  for  the  parish,"  but  that 
''the  several    particulars  specified    in   the    respective 
columns  of  the  above  rate  "  are  "  true  and  correct,  so 
far  as  we  have  been  able  to  ascertain  them.''    The 
framer  of  the  enactment  would  never  have  used  that 
language  if  he  had  meant  the  declaration  to  be  the 
"making"  of  the  rate.    The  6  &  7  Will.  4,  c.  96,  did 
not  introduce  the  practice  of  signing  by  the  overseers : 
that  was  already  the  practice  previously  to  the  statute. 
But  the  statute  has  now  prescribed  a  precise  form  and 
course  of  proceeding.     In  the  heading  to  the  form  given 
in  the  schedule  of  that  Act  a  date  is  inserted.    Surely 
that  was  intended  to  fix  the  date  of  making  the  rate.    It 
matters  not  when  the  rate  was  in  &ct  signed.     The  form 
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in  the  schedule  dees  not  requiie  a  data  to  be  added  to       1868. 
the  ngning.     The  signing,  whenever  it  was  done,  had     juggwown 
rdation  baek  to  the  data  given  in  the  heading.  CmuKi. 

[Btles,  J.  But  the  Act  (a),  in  requiring  the  signing 
the  dedaration  at  the  foot  of  the  rate  by  the  overseers, 
adds,  ''and  otherwise  the  said  rate  shall  be  of  no  force  or 
vaBdity.'T 

If  the  Court  hold  the  day  of  signing  the  declaration 
to  be  the  date  of  the  rate,  there  is  no  official  record  of  it, 
for  then  the  date  which  accompanies  it  is  not  according 
to  the  fact  That  construction  would  necessarily  lead  to 
great  inconvenience.  The  Revising  Barrister,  in  this 
case,  seems  to  have  been  unable  to  ascertain  the  day  of 
signing  the  declaration. 

[Eeatinq,  J.  Suppose  a  wrong  date  inserted  in  the 
heading;  according  to  your  argument  its  being  there 
would  make  it  conclusive  ?] 

Pri/rnd  facie  the  date  in  the  heading  is  the  true  date ; 
but  of  course  a  mere  error  could  be  set  right,  though  no 
alteration  could  be  made  after  sigDature,  allowance,  and 
publication.    King  v.  Barrat  (6). 

[Bbett,  J.    If  not  signed  the  rate  is  void  7] 

Yee ;  so  if  it  be  not  published.  Sibbdld  v.  Rode" 
rick  (c). 


(«)  fleets.  (c)  llA,diS.9B. 

{h)  2  DotvL  465. 
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1868.  [Keating,  J.,  referred  to  Fox  v.  Davis  (a).] 


AlHfiWOBTH 
V. 


The  case  describes  that  the  name  Thomas  Avnsworth 
was  placed  in  the  column  headed  ''  arrears/'  but  in  the 
fac  simile  which  accompanies  the  case^  it  would  appear 
to  be  written  partly  in  one  column  and  partly  in  the 
other ;  but  as  the  Revising  Barrister  himself  goes  on  to 
say  that  the  rate  book  disclosed  an  ambiguity  on  the 
face  of  it,  no  importance  need  be  attached  to  the  first 
statement  He  referred  also  to  Scadding  v.  Lorant  (b), 
and  17  Geo.  2,  c.  38,  &  12. 

Secondly,  The  claim  by  Shaw  was  a  sufficient  claim 
on  behalf  of  the  voter.  In  &ct^  from  the  nature  of 
the  arrangement  between  the  landlord  and  tenant^  the 
landlord  was  the  tenant's  agent  to  pay  the  rent  Tlie 
claim  subsequently  by  the  tenants  to  vote  was  a  ratifica- 
tion of  the  acts  of  their  then  agent,  Mr.  Shaw,  in  claim- 
ing on  their  behalf  that  they  should  be  rated,  and  in 
paying  the  rate. 

[BoviLL,  C.J.  What  authority  would  an  assistant 
overseer  have  to  alter  the  rate  ?] 

That  point  is  not  raised ;  but  by  the  interpretation 
clause  6  Vid,  c.  18,  s.  101,  the  word  overseer  is  extended 
— "  shall  extend  to  mean  all  persons  who,  by  virtue  of  any 
office  or  appointment,  shall  execute  the  duties  of  over- 
seers of  the  poor."    Points  v.  Attwood  (c). 

[BoYiLL,  C.  J.     Is  it  not  a  condition  precedent  to 

(a)  2  Lutw,  97;  S.  G.  6  C.  B.      L.  418. 
11.  (c)  2  Lutw,  117;  S.  C.  «  C.  B. 

(h)  13  Q.  B.  687,  706 )  Z  H.  of     38. 
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ratification  that  the  original  act  must  have  been  one       1868. 
which  the  person  ratifying  might  have  done  himself?]        Aihswohth 


That  was  laid  down  in  Bird  v.  Brown  (a),  but  there 
the  interests  of  third  persons  would  have  otherwise  been 
affected. 

Manisty,  Q.C.  (Shield  with  him),  for  the  respondent 

[The  Court  intimated  that  he  need  only  address  his 
argument  to  the  question  of  ratification.] 

The  requirements  of  the  statute  must  all  be  complete 
by  the  date  of  qualification,  the  31st  Jviy,  and  if  the 
claimant  is  not  fully  qualified  by  that  time,  nothing 
done  by  or  for  him  afterwards  can  entitle  him  to  the 
vote. 

[He  was  stopped  by  the  Court] 

BoYiLL,  C.J.  I  am  of  opinion  that  the  Revising 
Barrister  was  right.  The  first  question  is,  whether  or 
not  the  appellant  was  ''  rated  as  an  ordinary  occupier  in 
respect  of  the  premises  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  in  respect  of  such  pre- 
mises.'' That  depends  on  the  question  whether  a  rate 
purporting  to  be  made  before  the  31st  July,  but  signed 
by  the  overseers,  allowed,  and  published  in  August,  was 
made  '*  after  the  31st  JvXy!*  Mr.  Qu/iin  contends  that 
it  was  not,  because  on  the  face  of  the  rate  it  bears  date 
as  of  the  18th  of  April.    In  a  recent  case  (Jones  v. 

(a)  4  Exeh,  786. 


V. 
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1868.       Btiib)  (a),  this  Court  held  that  the  rate,  within  the 
Answo&TB     nieaning  of  the  statute,  must  be  a  rate  completely  made, 
Cinu.       allowed,  and  published  within  the  qualifying  year.     To 
meet  that  decision  Mr.  Quain  endeavoured  to  draw  a 
distinction  between  the  making  or  beginning  to  make  a 
rate  and  the  signing  the  declaration  by  the  oveneeii. 
It  is  very  difficult  to  say  when  a  rate  is  made,  unless  it 
be  when  the  overseers  put  their  hands  to  it  and  sign  the 
declaration.     Whatever  difficulty  might  have  arisen  be- 
fore <<  The  Parochial  Assessment  Aot ''  (6),  is,  I  thiok, 
set  at  rest  by  that  statute  ;  because  by  section  2,  after 
enacting  that  the  form  in  the  schedule  shall  be  followed, 
and  the  particulars  required  by  it  stated,  it  expressly 
enacts  that  the  overseers  shall,  before  the  rate  is  allowed 
by  the  justices,  sign  the  declaration  at  the  foot  of  the 
form,  and  that  otherwise  the  rate  shall  be  of  no  force  or 
validity.    In  Reg.  v.  Fordham  (c),  the  Court  were  of 
opinion  that  the  precise  form  need  not  be  followed,  but 
that  if  the  declaration  were  not  signed  the  rate  would  be 
a  nullity.      I  am  of  opinion  that  this  rate  was  not 
"made"  until  the  overseers  signed  it.     Then  is  this 
signing  to  relate  back  to  the  date  on  the  face  of  the  rate  t 
I  agree  with  the  argument  that  the  date  on  the  face  of  the 
rate  is  pri/mA  facie  the  date  of  the  making  of  it ;  but 
when  it  is  shown  that  it  was  not,  in  point  of  fact,  signed 
until  August^  the  heading  is  not  conclusive  to  prove  the 
rate  to  have  been  made  in  April.    The  cases  of  The 
King  v.  Barrat,  and  Lorant  v.  Seaddvng,  have  no 
bearing  upon  the  question.    The  next  question  is,  whe- 
ther,  assuming  that  the  rate  was  made  during  the  quali* 


(a)  See  the  last  caae.  (c)  11  A.  ^  B,  73. 

(6)  0  &  7  WiU.  i,  e.  96. 
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fying  time  of  oecupation,  the  claimant  was  duly  rated  to       1868. 
it  within  the  time,  and  in  the  manner  required  by  the    AugwoaTa 
statute.     His  name  was  not  inserted  in  the  rate  origi-      Cilum. 
nally,  and  therefore  he  was  not  rated  in  the  ordinary 
sense  of  the  word.     Then  recourse  is  had  to  sect.  SO  of 
"  The  Reform  Act  *'  (a),  and  it  becomes  necessary  to 
ascertain  if  its  provisions  have  been  complied  with.     By 
that  section  it  is  enacted  ''  that  it  shall  be  lawful  for  any 

person  occupying  any  house,  warehouse,  &c to 

daim  to  be  rated  to  the  relief  of  the  poor  in  respect  of 
Sttoh  premises,  whether  the  landlord  shall  or  shall  not  be 
liable  to  be  rated  to  the  relief  of  the  poor  in  respect 
thereof;  and  upon  such  occupier  so  claiming  and  actu* 
ally  paying  or  tendering  the  full  amount  of  the  rate  or 
rates,  if  any,  then  due  in  respect  of  such  premises,  the 
overseers  ....  are  hereby  required  to  put  the  name  of 
such  occupier  upon  the  rate  for  the  time  being.''  Now, 
in  point  of  fact,  a  claim  was  made  here  by  the  landlord 
that  the  name  of  his  tenant  should  be  put  on  the  rate, 
and  the  assistant  overseer  altered  the  name  in  the  rate 
book  with  that  intention,  but  was  any  claim  made  by 
the  occupier  ?  According  to  arrangement  between  the 
parties,  up  to  that  time  the  landlord  had  agreed  to  pay 
and  paid  the  rates,  and  it  was  treated  as  a  matter  of 
indifference  whose  name  appeared  in  the  rate  book. 
Now  the  clidm  in  this  case  to  be  rated  was  not  autho* 
rised  by  the  tenant,  but  it  has  been  contended  that  it 
was  ratified  by  being  adopted  on  behalf  of  the  tenant 
before  the  Bevising  Barrister,  but  I  think  that,  according 
to  the  case  of  Bird  v.  Brovm  (b),  the  ratification  must 
take  place  at  a  time  and  place  when  the  person  ratifying 

(a)  2  WilL  4,  c.  45.  (h)  4  JSuch.  786. 
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1868.       might  lawfully  have  done  the  act  himsel£    Here  there 
AiMwoBTH     ^^  ^^  ratification  until  the  qualifying  year  had  expired, 
Ckmm.       ^^^  ^^  ^^^  ^  '^^^^^  my  judgment     It  is,  therefore,  un- 
necessary to  determine  whether  the  rate  was  paid  within 
the  meaning  of  the  Act. 

Btles,  J.  I  agree  that  this  rate  was  of  no  force  or 
validity  until  it  was  signed.  Whether  there  may,  or 
may  not,  be  any  cases  where  the  signing  of  the  overseers 
has  a  retrospective  effect,  I  express  no  opinion.  It  is 
not  so  for  the  purpose  of  this  case.  With  respect  to  the 
ratification,  I  quite  agree  with  all  that  has  been  said  by 
my  Lord,  and  I  would  observe  that  the  duty  of  the 
Revising  Barrister  is  defined  by  sect.  40  of  the  6  Vict 
c.  18.  He  is  to  require  it  to  be  proved  that  the  person 
objected  to  was  entitled  on  the  last  day  of  Jvly  then 
next  preceding,  to  have  his  name  inserted  in  the  list  of 
voters. 

Eeatikg,  J.  I  am  of  the  same  opinion  on  both 
pointa  I  think  this  rate  cannot,  for  the  purposes  of 
''  The  Bepresentation  of  the  People  Act/'  be  considered 
as  made  before  the  month  of  August y  when  it  was  au- 
thenticated by  the  parish  ofiicers.  My  own  opinion  is, 
that  the  dating  and  signature  should,  as  nearly  as  pos- 
sible be  contemporaneous ;  and  it  is  very  desirable  that, 
for  the  future,  parish  officers  should  be  more  particular 
in  this  respect.  As  to  the  second  point,  the  claim  to  be 
rated  must  be  the  act  of  the  will  of  the  party  claiming. 
It  is  not  necessary  to  decide  in  this  case,  if  any  ratifica- 
tion would  make  it  valid,  but  I  think  that  no  sufficient 
ratification  has  been  proved  to  set  up  the  original  claim 
in  this  case. 
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Brett,  J.     I  am  of  the  same  opinios,  and  I  think       1868. 
that  the  Revising  Barrister   was  clearly  right.     It  is    Aihbwobth 
plain  that  within  the  meaning  of  "  The  Representation       c&kub. 
of  the  People  Act,  1867,'*  and  our  decision  the  other 
day  (a),  this  rate  was  made  within  the  qualifying  year, 
and  there  is  no  pretence  for  saying  that  any  valid  claim 
to  be  rated  was  made.     I  doubt  if  any  ratification,  under 
the  drcumstances  of  this  case,  would  be  sufficient,  but  it 
is  clear,  on  the  principle  referred  to  by  the  Lord  Chief 
Justice,  that  the  claim  could  not  be  ratified  after  the 
31st  of  JvXy, 

Judgment  for  the  respondent. 

Attorneys — For  the  Appellant,  Johriaon  &  Weather" 

aUs,  agents  for  T,  Nowdl,  Burnley. 
For  the  Respondent,  F.  F.  Jeyea, 

(a)  See  the  last  case. 


Medwin,  Appellant;  Stbeeteb,  Eespondent. 

AT  a  Court  for  the  Revision  of  the  Lists  for  the   nw,  20—24 ; 

borough  of  Horsha/ni,    Henry  RvsseU  Streeter      j^n,  is. 

claimed  to  have  his  name  inserted  in  the  list  of  per-  The  qualifica- 
tion for  the 
sons  entitled  to  vote  in  the  election  of  a  member  for  borough 

.,  .J-  T.i»rrr  •  xi»xi_  franchise  must 

the  said  borough  of  Harahain,  m  respect  of  the  occupa-  be  perfected 

witnin  the 
qualifying 
period.  A  claim  to  be  rated  under  2  Will,  4,  c.  45,  8.  80,  made  after  Jidy  81st,  will  not 
by  relation  bock  operate  as  a  claim  made  in  due  time.  Where,  therefore,  the  occupier  of 
a  house  who  had  not  been  rated,  though  he  had  paid  all  rates  due  in  respect  of  it  up 
to  January  5, 1868,  prior  to  20th  o{  July,  on  the  24th  August  served  on  tne  overseers 
a  dalm  to  be  rated,  it  was  held  that  the  claim  was  too  late. 

Agnew  t.  JleiUy,  2  Jr.  C.  L.  Rep.  N.  S.  560,  and  Mildmay  y.  Maicolm$on,  15  lUd,  875, 
remarked  on. 
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1868.  tion  by  him  of  a  house,  No.  9,  Park  Terrace  West^  in 
MiiiwiN  the  parish  of  Horeham,  and  within  the  said  borough. 
Stbutbb.  There  is  only  one  parish  within  the  said  borough, 
namely,  the  parish  of  Horsham,  and  the  name  of  the  said 
H.  R.  Streeter  having  been  omitted  by  the  orerseers  of 
the  said  parish  from  the  list,  he  proved  the  service  on  the 
said  overseers,  on  the  24th  day  of  Augvst,  1868,  of  a 
claim  to  have  his  name  inserted  in  such  list  in  respect 
of  the  occupation  of  the  said  house. 

The  said  PUfold  Medwi/n,  who  was  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member  for 
the  said  borough,  duly  objected  to  the  name  of  the  said 
H.  It.  Streeter  being  inserted  in  the  said  list  The  said 
H,  R,  Streeter  had  never  been  rated  in  respect  of  the 
said  house,  but  he  paid  all  rates  due  in  respect  of  the 
said  house  up  to  the  5th  day  of  January^  1868,  prior  to 
the  20th  day  of  July  following. 

On  the  24th  day  of  August,  1868,  the  said  JT.  R, 
Stre^er  served  on  the  said  overseers  of  the  parish  of 
Horsham,  a  claim  to  be  rated  in  respect  of  the  said 
house,  and  which  claim  was  in  the  following  form : — 

"  Claim  to  be  Bated. 
"  To  the  Overseers  of  the  Parish  of  Horsham, 

''  I  hereby  give  you  notice,  that  I  claim  to  be  rated  to 
all  rates  made  by  you  for  the  relief  of  the  poor  since  the 
Slst  day  of  July,  1867,  in  respect  of  a  house  situate  in 
Park  Terrace  fFest,  and  numbered  9,  in  the  parish  of 
Horsha/m,  in  my  occupation  ;  and  I  hereby  tender 
payment  of  the  full  amount  of  all  rates  made  previously 
to  the  6th  Janua/ry  last,  and  now  due  (if  any). 

''  Dated  this  24th  day  of  August,  1868." 

This  notice  was  duly  signed  by  the  said  H.  R. 
Streeter. 
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At  the  time  of  the  service  on  the  said  oyerseers  of  the        1868. 
said  notice  of  claim  to  be  rated,  there  was  only  one  poor       mb»wih~ 
rate  in  force  within  the  said  borough,  which  was  made      s,h^t«b 
on  the  15th  day  oi  January,  1868. 

It  was  contended  on  behalf  of  the  said  appellant  that 
the  said  claim  to  be  rated,  served  by  the  said  H.  B, 
Streeter  on  the  overseers^  on  the  24th  day  of  Aiiguet, 
1868,  was  invalid  and  insufficient ;  that  the  said  claimant 
was  boimd  to  prove  that  he  was  entitled  to  vote  on  the 
Slst  day  of  July,  1868,  and  that  a  claim  to  be  rated, 
dated  and  served  subsequently  to  the  said  Slst  d^y  of 
July  was  too  late  and  invalid,  and  did  not  entitle  the 
said  claimant  to  have  his  name  inserted  in  the  said  list 
The  Bevising  Barrister  thought  the  said  claim  to  be 
rated  was  too  late  and  invalid,  but  the  Court  of  Common 
Pleas  in  Ireland  having  decided,  in  two  cases — Agnew, 
app.,  V.  Beillyf  resp.  (a),  and  Muldovmey,  app.,  v.  MaU 
colmaan,  resp.  (6) — under  provisions  contabed  in  the 
Irish  Reform  Act,  13  &  14  Viot.  a  69|  sa  55  and  110, 
similar  to  those  contained  in  the  English  Reform  Act, 
2  WUL  4,  c  45,  &  30,  that  a  claim  to  be  rated,  dated 
and  served  in  August^  was  sufficient  and  valid,  and 
related  back  to  the  previous  20th  day  of  July,  and  also 
bad  relation  to  the  time  when  the  rate  was  made,  the 
Revising  Barrister  held  the  said  claim  of  the  said  JET.  R, 
Streeter  to  be  valid,  and,  he  having  in  other  respects 
proved  his  title  to  vote,  inserted  his  name  in  the  said  list 
of  persons  entitled  to  vote  for  a  member  for  the  said 
borough. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  claim  to  be  rated,  dated  and  served  by  the  said 


(a)  2  Ir.  C.  L,  R,  N.  S.  6«0.  (6)  16  lb,  876. 
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1868.       S.  R,  Streeter  on  the  said  overseers,  on  the  24th  day  of 

j^jp^j^      August,  1868,  was  valid,  and  sufficient  to  entitle  the 

„    ^''  said  H.  R.  Streeter  to  have  his  name  inserted  on  the 

bTBSETXB. 

said  list  of  voters. 

If  the  Court  were  of  opinion  that  the  said  claim  to  be 
rated  was  valid,  then  the  name  of  the  said  H.  R.  Streeter 
was  to  remain  on  the  said  list,  otherwise  his  name  was 
to  be  expunged  therefrom,  and  the  register  was  to  be 
amended  accordingly. 

Seven  other  persons,  whose  names  were  contained  in 
a  schedule  to  the  case,  also  claimed  to  have  their  names 
inserted  in  the  said  list  of  persons  entitled  to  vote  ;  and 
as  the  fieu^ts  were  in  all  the  cases  similar,  the  appeals 
were  consolidated. 

Keane^  Q.C.  (Lumley  with  him),  for  the  appellant 
This  question  arises  under  "  The  Beform  Act,"  2  Will. 
4,  c.  45,  8. 30,  and  is  important  on  account  of  some  views 
which  have  been  entertained  of  the  relation  back  and 
effect  of  some  act  done,  after  the  expiration  of  the  quali- 
fying period,  upon  the  qualification,  as  though  it  had 
been  done  before  the  lapse  of  the  appointed  time. 

BusheU  V.  Luckett  (a)  was  decided  on  this  section. 
There  a  rate  had  been  made  from  the  16th  of  Septemher 
to  the  16th  of  December^  and  another  made  on  the  23rd 
oi December,  1844,  was  allowed  on  the  3rd  and  published 
on  the  5th  of  January^  1845.  A  claim  was  served  by 
the  claimant  upon  the  overseers  on  the  27ih  of  December, 
1844,  and  it  was  held  that  until  another  rate  had  been 
perfected  by  allowance  and  publication,  the  last  valid 
rate,  that  made  in  September,  continued  in  force  and 

(a)  1  LtUw,  898. 
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was  the  rate  for  the  time  being  at  the  date  of  the  claim.       1868. 
The  rate  for  the  time  being,  in  this  case,  was  that  made       Hbdwiv 
on  January  15.    The  demand,  however,  was  made  after     Stbmwb. 
the  qualifjring  year  had  expired,  namely,  on  the  24th 
August     It  was  therefore  too  late.     The  Judges  in 
Ireland  decided,  in  the  cases  referred  to  by  the  Revising 
Barrister,  that  the  claim  had  a  retrospective  effect.     The 
decisions  were  come  to  on  the  13  &  14  Vict,  c.  69  (a), 
which  differs  somewhat  from  sect  30  of  2  Will,  4,  c.  46. 
MvMowney  v.  McUcolmson  was  decided  on  the  autho- 
rity of  Agnew  v.  ReiUy,  and  in  deference  to  that  deci- 
sion.    There  A.  occupied  premises  in  a  borough,  rated  at 
£9,  for  twelve  months  preceding  the  20th  of  July,  1864. 
All  rates  due  were  paid  in  his  name  ;  his  mother,  how- 
ever, was  rated  in  respect  of  the  premises  in  the  then 
last  rate,  made  in  September,  1863.     He  served  a  notice 
of  claim  to  be  registered  in  respect  of  the  premises  on  the 
4th  of  August,  and  a  notice  of  objection  to  his  claim  was 
served  upon  him  on  the  20th  of  August.    A.  presented 
a  claim  to  be  rated  in  the  rate  book  for  September^  1863, 
to  the  Guardians  of  the  Union,  on  the  31st  of  August 
Held  that  A.  was  entitled  to  be  placed  on  the  register, 
and  that  the  fact  of  his  claim  having  been  objected  to 
before  he  claimed  to  be  rated  was  immaterial,  as  the 
effect  of  the  latter  claim  was  to  qualify  him  by  relation 
on  the  20th  of  July  preceding. 

In  Agnew  v.  ReiUy,  a  claimant  had  his  qualification 
on  the  list  of  voters  for  a  borough,  for  ''a  house,  11, 
Oeorge^s  Lome,  and  a  house,  55,  Joy  Street"  and  it 
appeared  he  occupied,  in  immediate  succession,  the  two 
houses  for  more  than  twelve  months  prior  to  the  20th  of 

(<t)  The  Irish  Beform  Act,  8. 110. 
TOL.  f .     H.O.  U 
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1868.  July,  1852,  and  that  he  still  continued  to  occupy  the 
MxDwiH  house  in  Joy  Street^  and  had  paid  all  poor  rates  due 
SfiinTiB.  ^^^  ^^  ^^®  premises ;  but  in  the  last  rate  for  the  time 
being,  June,  1852,  the  Joy  Street  house  was  rated  in  the 
name  of  another  person  than  the  claimant,  at  the  net 
annual  value  of  £12,  and  in  the  previous  rate  (September, 
1851),  the  rating  of  the  Oeorge*8  Lane  premises  was  also 
in  the  name  of  another  person,  at  a  net  annual  value  of 
£14.  On  the  4th  August,  1852,  the  claimant  served 
notice  on  the  Guardians  of  the  Poor  to  rate  him  by  name 
in  respect  of  the  Joy  Street  premises,  and  it  was  held 
that  the  claim  made  on  the  4th  of  August  was  made  in 
proper  time,  inasmuch  as  the  claimant  was  qualified  by 
relation  on  the  20th  of  July,  all  his  rates  being  then 
paid.  In  the  Irish  Act  the  claimant  need  only  be  on 
the  last  i*ate.  In  the  English,  he  is  required,  by  sect  3 
of  "  The  Representation  of  the  People  Act,  1867,"  to  be 
rated  to  all  rates  during  the  time  of  his  occupation. 
Though  no  limit  is  contained  in  sect.  30  in  point  of  time, 
surely  reasonable  promptitude  is  required  in  it  and 
other  cases  under  these  Acts.  Can  this  claim  be  said  to 
be  made  in  a  reasonable  time?  In  one  of  the  Irish 
cases,  it  was  held  that  the  claim  might  be  made  after  the 
qualifying  year  had  passed.  Could  it  be  done  as  late  as 
the  Revising  Barrister's  Court  ?  In  sects.  38  and  40  of 
6  Vict.  c.  18,  "  on  the  last  day  of  July  "  is  the  fixed  date  at 
which  the  qualification  must  be  proved  to  have  existed. 

The  sections  upon  the  subject  in  the  Irish  Act,  13  & 
14  Vict.  c.  69.  are  1,  5,  7, 110.  They  fix  the  20th  of 
July  as  the  date. 

"The  Compounders  Act,''  14  &  16  Vict,  c  14,  s.  I, 
requires,  in  a  similar  case,  payment  or  tender  on  or  before 
the  20th  day  of  July  in  each  year. 
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Maleolm6on*8  case  only  rests  on  the  authority   of       1868. 
Beilly'a  case,  being  decided  ont  of  respect  to  it.  Hedvin 

The  claim  here  was  made  after  the  qualifying  period  SiBmEB. 
had  expired.  Ainswoiih  v.  Creeks  (a)  is  opposed  to  the 
cases  in  the  Irish  courts.  In  ReUlys  case  it  was  said 
that  it  was  no  part  of  the  duty  of  the  Revising  Bar- 
rister to  inquire  when  the  claimant  was  put  on  the  rate 
if  the  claim  had  been  allowed  by  the  guardians  ; 
hut  Erie,  J.,  in  ParieTite  v.  Luckett  (6),  said,  "  I  think 
that  the  Revising  Barrister  was  quite  justified  in  asking 
for  an  explanation  of  the  manner  in  which  the  rate 
was  made,  when  an  interlineation  appeared  on  the 
face  of  it" 

All  the  essentials  of  the  qualification  must»  it  is  sub* 
mitted,  have  occurred  or  been  acquired  within  the  quali* 
fying  year. 

Pick&i^ing,  Q.C.,  for  the  respondent.  The  late  case  of 
AvnswoHh  V,  Creeke  does  not  really  apply.  Taking 
the  Reform  Act,  2  WiU,  4,  c.  45,  and  **The  Repre- 
sentation of  the  People  Act,  1867,''  together,  the  in- 
tention of  the  Legislature  was  to  enable  a  man  to  perfect 
the  qualification  required  by  the  Acts,  if  through  neglect 
or  intention  he  had  been  omitted  from  the  rate,  on  find- 
ing that  to  be  the  case,  before  the  Revision.  He  must 
be  rated,  and  have  paid  what  was  due.  This  man  had 
paid  all  the  rates  due  on  the  5th  Janimry  before  July 
20,  but  discovered  that  he  had  not  been  rated.  The 
object  of  sect  30  of  2  Will,  4,  c.  45,  was  to  meet  such  a 
case.  The  claimant  is  qualified  through  means  of  the  Act 
of  Parliament  by  the  Slst  J^JIn/. 

(a)  AnUj  p.  141,  (h)  1  Lutw,  440. 
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1868.  [EeatikOi  J.    Suppose  a  rate  made  on  28th  July, 

Medwis      should  not  a  man  have  some  days  to  ascertain  if  he  is 
Ststceb.     omitted  from  the  rate,  and  claim  ? 

Brett,  J.  Tou  must  look  at  it  both  ways.  A  man 
might  intentionally  keep  his  name  off  all  the  rates,  and 
then  come  in  and  claim.] 

The  claim  would  suffice  if  made  before  the  court  for 
revision  was  held. 

[Brett,  J.  The  effect  of  that  would  be,  that  in  cases 
like  this  there  would  be  an  extension  of  six  weeks  time 
beyond  that  allotted  to  the  others  ?] 

Of  what  use  would  the  power  to  inspect  the  rate  be- 
tween the  10th  and  last  days  of  August  be,  if  the 
appellant's  contention  be  correct  ? 

KeanSf  Q.C.,  in  reply,  examined  the  Irish  cases  cited 
by  the  Revising  Barrister. 

[Brett,  J.  Sect  110  of  the  Irish  Reform  Act,  13  & 
14  Vict.  c.  69,  seems  to  be  essentially  different.] 

It  was  for  the  Revising  Barrister  to  ascertain  whether 
the  claimant  was  entitled  on  the  last  day  of  the  qualify- 
ing period ;  yet  not  until  twenty-four  days  after  that 
time  had  elapsed,  the  voter  perfected  his  claim. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  (a)  was  now  delivered  by . 

(a)  BovoL,  C. J.,  Btlib,  Kxattvo,  and  Bbitt,  JJ. 
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BoviLL,  U.J.  In  this  case  the  claimant,  Henry  1868. 
Ru88eU  Streeter,  claimed  to  vote  as  the  rated  occupier  Mkdwis 
of  a  dwelling-house  in  the  borough  of  Hon<ha7n.  The  Stbeitee. 
claimant  had  not  been  rated  at  all  in  respect  of  the 
bouse  in  question,  but  had,  at  some  time  before  the  20th 
of  July,  1868,  paid  to  the  overseer  all  rates  which  would 
have  been  due  previous  to  the  5th  Jamiai%  1868,  in 
respect  of  the  said  house.  After  the  5th  of  Janvxiryy 
viz,  on  the  15th  of  Januai'y,  a  rate  had  been  duly  made 
in  the  borough,  but  in  it  the  claimant  was  not  rated.  On 
the  24th  o{  August,  1868,  the  claimant,  finding  that  his 
name  was  not  in  that  rate,  and  never  having  previously 
claimed  to  be  put  upon  that  rate,  served  on  the  overseers 
a  claim  to  be  rated  to  all  rates  made  since  the  31st 
July,  1867,  and  in  such  claim  stated  that  he  tendered 
payment  of  all  rates  due  prior  to  the  5  th  January, 
1868. 

On  these  £Eu;ts,  the  Revising  Ban*ister,  contrary  to  his 
own  opinion,  but  in  deference  to  two  cases  decided  in 
Ireland,  held  that  the  claimant  was  entitled  to  vote^  and 
inserted  his  name  on  the  register  of  votera 

It  was  contended  before  us,  on  behalf  of  the  appellant^ 
that  the  claimant  was  not  duly  qualified  as  a  voter  on 
the  31st  of  July,  1868,  because  he  had  not  been  rated 
to  all  rates  made  since  the  previous  31st  of  July,  nor 
had  then  done  anything  declared  to  be  equivalent  to 
having  been  so  rated  ;  and  that  nothing  done  after 
the  31st  JvXy,  1868,  could  obviate  the  objection  that 
he  was  not  qualified  on  that  day.  It  was  contended, 
on  behalf  of  the  respondent^  that  the  claim  and  ten* 
der  of  the  24th  of  August  had  relation  back  to  the 
time  of  the  making  of  any  rate  to  which  such  claim 
applied,  and  put  the  claimant,  in  the  present  case,  in 


V. 

Stbebtu. 
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1868.       the  same  position  as  if   he  had  been   rated   on  the 
Mkpwih       15th  of  Janvxi)%  1868,  in  the  rate  then  made  and 
published. 

The  solution  of  the  question  thus  raised  depends 
upon  the  construction  of  the  various  enactments  re- 
garding the  qualification  and  registration  of  voters. 
By  30  &  31  Vict  c.  102,  a  3,  "Every  man  shall  be 
entitled  to  be  restored  as  a  voter,  Sec,,  who  (among 
other  things)  is,  on  the  last  day  of  July  in  any  year, 
and  has  during  the  whole  of  the  preceding  twelve 
calendar  months,  been  an  inhabitant,  occupier,  &a,  and 
has,  duHng  the  time  of  avAih  occupation,  been  rated, 
&c.,  to  all  rates  (if  any)  made  for  the  relief  of  the  poor," 
&c.  By  statute  2  WiU,  4,  c.  45,  s.  27,  "  no  occupier  shall 
be  registered  unless  he  shall  have  occupied  such  premises 
as  aforesaid  for  twelve  calendar  m^onilia  neat  previous 
to  the  last  day  of  July  in  such  year,  nor  unless  such 
person,  &c.,  shall  have  been  rated  in  respect  of  such  pre- 
mises to  all  rates,  A-c,  made  during  the  time  of  such  his 
occupation^*  &a  The  collocation  of  phrases  is  different, 
but,  reading  the  latter  by  the  former  statute,  it  seems 
that  the  true  meaning  of  the  later  enactment  is^  that  no 
man  shall  be  registered  unless  he  has  been  rated  to  all 
rates  mado  during  the  twelve  months  previous  to  the 
31st  of  July  of  the  qualifying  year.  The  claimant  has 
not  been  so  rated,  and  therefore,  pi'imA  fade,  was  not 
entitled  to  be  registered  as  a  voter.  But  by  30  &  31 
Vict  c.  102,  s.  56,  "  all  laws^  customs,  and  enactments 
now  in  force  conferring  any  right  to  vote,  or  otherwise 
relating  to  the  representation  of  the  people  in  England 
and  Wales,  and  the  registration  of  persons  entitled  to 
vote,  shall  remain  in  full  force,  and  shall  apply,  as  nearly 
as  circumstances  admit,"  &a ;  and  by  &  59,  ''  this  Act^ 


XXXit  TlcrORIA.  167 

so  far  as  is  oonsisieiit  with  the  tenor  thereof,  shall  be        1868. 
construed  as  one  T?ith  the  enactments  for  the  time  being      mbowin 
in  force  relating  to  the  representation  of  the  people,  and     gij^nji. 
vrith  the  registration  Acts/'  &c.,  and  therefore  it  is  neces-  * 
sary  to  consider  whether  the  claimant,  although  he  has 
not  been  rated,  may  not  have  done  something  which  is 
equivalent)  for  the  purposes  of  qualification  and  registra- 
tion, to  his  having  been  rated. 

By  2  WUL  4,  c.  45,  s.  30,  "  it  shall  be  lawful  for  any 
person  occupying,  &c«,  to  claim  to  be  rated,  &a,  whether 
the  landlord  shall  or  shall  not  be  liable  to  be  rated  to 
the  relief  of  the  poor  in  respect  thereof ;  and  upon  such 
occupier  so  claiming,  and  actually  paying  or  tendering 
the  full  amount  of  the  rate  or  rates,  if  any,  then  due,  &a, 
the  overseers,  &c.,  are  hereby  required  to  put  the  name 
of  such  occupier  upon  the  rate  for  the  tmie  bevng ;  and, 
in  case  such  overseers  shall  neglect  or  refuse  so  to  do 
(i.  e.,  to  put  his  name  on  the  rate  for  the  time  being), 
such  occupier  shall,  nevertheless,  for  the  purposes  of  this 
Act,  be  deemed  to  have  been  rated,  &a,  from  the  pe)*iod 
at  which  the  ixxte  shall  have  heeii  made^  in  respect  of 
which  he  shall  have  so  claimed  to  be  rated  as  afore- 
said,'' i.e.,  the  rate  for  the  time  being.  This  seems 
to  refer  to  a  claim  made  at  all  events  during  the  time 
the  rate  is  current  This  claim  cannot  effectually  be 
made  in  respect  of  a  previous  rate,  after  a  subsequent 
rate  is  made  and  published.  This  interpretation  was 
acceded  to  by  Maule^  J.,  in  Buehdl  v.  Lv,ckett  (a). 

By  14  &  15  Vid.  c.  14,  s.  1,  ''no  person  so  claiming 
to  be  rated,  and  paying  or  tendering  on  or  before  the 
2XHh  of  Julyy  in  each  year,  the  full  amount  of  the  rate  or 

(a)  1  Lutw.  402;  S.  C.  2  0.  B,  111. 
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1868.       rates  (if  any)  due  in  respect  of  such  premises  on  the  5th 
MsDwiN      ofJanuai'y  preceding,  shall  be  required  to  make  any 
SrauTsjt.     further  claim  in  regard  to  any  future  rate,  &c.;  but  shall 
be  entitled  to  be  put  on  the  list  and  to  be  registered  as  a 
voter/'  &c.    This  enactment,  made  by  way  of  amend- 
ment to  that  last  cited,  applies  to  any  claim  properly 
made,  before  the  20th  of  July,  to  be  rated  to  all  rates 
made  before  such  claim,  and  accompanied  by  payment 
or  tender,  before  the  20th  of  July,  of  all  rates  due  on 
the  previous  5th  of  Jawwai'y  ;  but  the  enactment  does 
not  dispense  with  a  rating,  or  a  valid  claim  to  be  rated,  in 
respect  not  only  of  the  rates  made  before,  but  also  of  those 
made  after  the  5th  of  Jam/Wdvy,  before  the  claim^  or  be- 
fore the  20th  of  Jvly,    It  does  not  dispense  with  the  ne- 
cessity of  the  claim,  in  order  to  make  it  valid,  being  made 
in  respect  of  a  rate  current  at  the  time,  and  does  not  refer 
to  a  claim  made  after  the  20th  of  Jvly.   Neither  of  these 
provisions,  in  terms,  at  all  events,  enables  a  claimant,  by 
claiming  after  the  Slst  of  JvJ/y,  to  be  rated  in  respect 
of  a  rate  made  previous  to  the  Slst  of  July,  to  maintain 
that  he  ¥ra8  on  the  Slst  of  Jvly  qualified  to  vote  by 
reason  of  having  then  been  rated  to  all  rates  made 
during  the  previous  year.    These  sections  do  not  aid  the 
contention  of  the  respondent^  or  do  away  with  the  TprvinA 
facie  disability  arising  upon  the  Srd  section  of  SO  &  31 
VicL  c.  102. 

If  we  look  to  the  Registration  Acts,  the  necessity 
of  the  qualification  being  complete  on  the  Slst  JtUy 
seems  more  fully  made  out  The  only  jurisdiction  or 
power  which  the  Bevising  Banrister  can  properly  exer- 
cise, is  that  which  is  given  to  him  by  the  statutes  under 
and  by  which  his  office  is  created. 
By  6  Vict,  a  1 8,  8.  7,  the  objection  given,  which  is  to 
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be  answered  by  the  daimant  is,  that  every  person  upon       1868. 

the  roister  for  the  time  being  for  any  county  may  object      ^Isdwir 

to  any  other  person  upon  any  list  of  voters  for  such     stauzxr. 

county,  as  not  havmg  been  entitled  on  the  last  day  of 

Jtdy  then  next  preceding  to  have  his  name  inserted, 

&a    By  sect  16,  the  persons  who  may  claim  in  boroughs 

as  having  been  improperly  omitted  by  the  overseers,  are 

those  who  can  and  shall  claim  as  having  been  entitled  on 

the  last  day  of  July  then  next  preceding  to  have  their 

names  inserted,  &c.    This  seems  further  to  show,  that 

under  sect  14  the  persons  whose  names  the  overseers 

ought  to  insert  are  those  who  would  be  entitled  on  the 

31st  of  Jvly.    By  sect  17,  the  power  of  objection  in 

boroughs  is  to  any  person  not  having  been  entitled  on 

the  last  day  of  JvJ/y  next  preceding  to  have  his  name 

inserted,  &c    By  sect  37,  the  Revising  Barrister  has 

power  to  insert  in  any  county  list  the  name  of  any 

person  who  has  claimed,  in  case  it  shaU  be  proved 

that  he  was  entitled  on  the  last  day  of  July  then 

nead  precedi/ng  to  be  inseiied,  &xx    By  sect  38,  the 

same  limitation  to  the  power  of  the  Revising  Barrister 

is  imposed  in  boroughs.    And  by  sect  40,  the  sec* 

tion  on  which  the  action  of  the  Revising  Barrister 

mainly  depends,  it  is  expressly  enacted  that  ^'when 

any  person  shall  have  been  objected  to  by  the  over* 

seer,  or  by  any  other  person,  &c.,  such  Barrister  shall 

require  it  to  be  proved  thai  the  person  so  objected  to 

vxis  entitled  on  the  ktst  day  of  July  then  next  2>?*e* 

cedmg  to  Jiave  his  name  inserted,  &a ;  and  in  case 

the  same  shall  not   be  proved  to  the  satisfaction  of 

sQch  Barrister,  or  in  case  it  shall  be  proved  that  such 

person  was  then  incapacitated  by  any  law  or  statute 

fix>m  votii^  in  the  election,  &a|  such  Barrister  shaU 
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1868.       expuDge  the  name  of  every  such  person  from  the  said 
"umdwib      liBts/'&c. 
Stbwib  ^^  would  surely  require  very  specific  words  elsewhere 

to  override  the  force  of  these  specific  enactments,  and  to 
authorise  the  Court  to  say  that,  although  on  the  31st  of 
July  the  claimant  would  not  have  been  entitled,  yet  by 
reason  of  something  done  by  him  after  the  81st  of  Julj/ 
he  is  entitled,  and  that  the  Revising  Barrister  should  not 
require  it  to  be  proved  that  the  claimant  was  entitled  on 
the  Slst  of  July,  and,  even  though  it  should  be  proved 
that  he  was  not  entitled  on  the  Slst  of  July,  should  insert 
his  name  in  or  refuse  to  expunge  it  irom  the  register  of 
voters.  The  case  of  Powell  v.  Bradley  (a)  seems  to 
show  that,  for  some  purposes  at  least,  the  Slst  of  July 
is  the  day  oa  which  the  qualification  must  be  completa 
It  has,  however,  been  argued  that^  if  the  construction 
contended  for  by  the  appellant  be  adopted,  no  practical 
effect  can  be  given  to  sect.  16  of  6  VicL  c.  18,  and  the 
power  therein  given  to  inspect  the  rate  book  between 
the  19th  and  the  last  day  of  August  is  futile.  It  would 
seem,  however,  that  such  power  of  inspection,  even  in  an 
extreme  case,  might  be  useful  for  the  purpose  of  seeing 
what  the  overseer  has  done  or  omitted,  even  though  a 
claim  has  previously  been  made,  and  for  thus  guiding  a 
claimant  as  to  the  amount  of  evidence  which  will  be 
required  from  him  before  the  Revising  Barrister.  This 
aigument  seems  hardly  sufficient  to  override  the  express 
enactments  above  referred  to»  Convenience  and  safety 
seem  to  point  to  the  same  conclusion  as  that  to  be 
deduced  from  the  words  of  the  statute&  If  that  which 
it  is  asserted  may  be  done  after  the  31  st  of  July  may  be 

(a)  Hop,  (C-  PK  150;  84  L.  /.,  C.  P.  67. 


xxxn.  ncTOBiA.  171 

then  legally  done,  ibere  seems  nothing  to  prevent  its       1868. 
being  done  even  before  the  Bevising  Barrister  in  Couii  ;      Mbdwis 
and  we  have  already  substantially  decided,  in  the  case  of     sraunt. 
Ainstoarth  v.  Creeke  (a),  that  a  claim  at  that  time  would 
be  too  late. 

It  seems  to  us  that  the  true  construction  of  the  English 
Statutes,  and  convenience  and  safety  alike  require  that 
the  qualification  must  be  complete  on  the  31st  oiJvly. 
We  are,  however,  met  by  authority  to  which  we  shall 
ever  feel  inclined  and  bound  to  pay  the  highest  respect 
— the  authority  of  the  Irish  Judges  in  the  cases  of 
Agnew  v.  Reilly  (6)  and  Muldowney  v.  McUcohnson  (c). 
We  have  carefully  and  anxiously  considered  those  cases, 
as  well  as  the  statutes  1  &  2  Vict,  c.  56,  on  which  is 
founded  the  administration  of  the  Poor  Laws  in  Ireland, 
and  13  &  14  Vict  c.  69,  on  which  the  qualification  and 
registration  of  voters  in  Ireland  depend.  We  are  bound 
to  confess  that  there  is  so  much  similarity  between 
many  of  the  enactments  in  the  English  Registration  Acts 
and  the  last  mentioned  Irish  Statutes,  that  many  of  the 
reasons  which  have  led  us  to  the  construction  we  feel 
bound  to  put  on  the  English  Acts,  could  hardly  have 
permitted  us  to  coincide  with  some  of  the  remarks  of 
the  Irish  Judges  on  the  Irish  Statutes  in  those  cases ; 
but,  even  in  one  of  those  cases,  it  seems  to  have  been 
considered  by  some  of  the  Judges  that  the  claim  must 
be  made  before  the  Court  of  the  Bevising  Barrister  is 
opened ;  and  the  administration  of  the  system  of  poor 
law  rating  in  Ireland  is  so  different  from  that  in 
England;  and  the  qualification  as  to  rating  of  voters, 
the  formation  of  the  lists  of  voters,  and  the  machineiy 

{a)  AnU,  p.  141.  (c)  lllfUhC. L.R.N.  S.  375. 

(6)  2  Irith  C.L.E.N.S.  660. 


172  MICHAELMAS  TERM, 

1868.  for  preparing  them  and  taking  the  registration,  are  so 
Hebwiii  different,  and  give  rise  to  so  many  different  considerations 
SiBuiuL  ^^^  arguments,  that  we  do  not  feel  called  upon  or  au- 
thorised to  discuss  further  the  propriety  of  the  ultimate 
decision  in  those  cases  upon  the  Irish  Statute&  We 
confine  ourselves  to  saying  that  having  regard  to  the 
English  Statutes,  we,  for  the  reasons  before  stated,  are 
of  opinion  that  the  decision  of  the  Eevising  Barrister  in 
this  case,  given  in  deference  to  the  Irish  cases  was  wrong, 
and  his  own  personal  opinion  was  correct 

The  decision  of  the  Revising  Barrister  will  therefore 
be  reversed,  and  the  register  be  amended  accordingly. 

Decision  reversed. 

Attorneys — For  Appellant,  T,  H.  Stiungways,  agent 

for  P.  Medwiriy  Horeham. 
For  Respondent,  Baxter,  Rose,  NoHon 
&  Co. 
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1868. 


NoBRiB,  Appellant ;  Pilcher^  Respondent* 

Nov,  18. 

A  T  a  Court  holden  on  the  26th  day  of  SepteTnJber^  Although  it 

1868,  for  the  revifiion  of  the  list  of  voters  for  the  Reviting 

parisli  of  De(d^  in  the  polling  district  of  Deal,  the  names  Se^^quw- 

of  Edwaixl  AppUton  and  Thomas  Wihnhuret  were  **eUf  he^to 

objected  to  as  not  entitled  to  be  registered  or  to  vote.  ^«™»  ?»^  ***• 

"  ^  ^  groands  of  hit 

The  objector,  Frederic  Norris,  produced  documents  dedsionfor 

the  opioioii  of 

purporting  to  be  duplicates  of  notices  sent  by  him  by  the  Court,  it 
post  to  the  said  Edward  Appleton  and  Thomae  Wilm-  his  docision. 
huret,  under  sects.  100  &  101  of  6  Vict.  c.  18,  stamped  obSr  to  a 
by  the  postmaster  at  Charing  Gross,  which  duplicates  ^Jited^hi^*^ 
were  regular  in  all  respects,  and  wherein  the  place  of  "ijj"^^^ 
the  abode  of  the  said  objector,  as  stated  on  the  refifister,  described  on 

the  regiflter) " 

and  his  true,  then  present  place  of  abode,  were  described  "  22,  south- 

-       ^  ampUm  Street, 

thus : —  Bloonuibury, 

London,  W,C" 

"(Signed)  Frederic  Norris  and  under  it 

^    ^  .  his  "(present 

"  (Place  of  abode  as  described  on  the  register),      place  of 

abode)"  "110 

"  22,  Southampton  Street,  Bloomshwry,  London,  IF.  (7.,  OuUd/ord     ' 
"  (Present  place  of  abode),  ^^^  w^„** 

"  110,  GuUdf(yrd  Street,  RusseU  Sq^uire,  W.C"  t^J^l^ 

there  was  no 

Whereupon,  in  disproof  of  such  service,  the  agent  for  ^^t^^^^^^n 
AppUbyn  and  WUmhnrst  produced  the  original  notices  ^^^  ^"' 
which  had  been  actually  received  by  each  of  them  in  OuUdford 

Street,  London, 
W.C. 
Edd,  fint,  thai  the  omiflsion  of  London  in  the  latter  description  might  be  luded  by 
the  mention  of  it  earlier.    Secondly,  that  ^  RuueU  Street "  might  be  rejected. 

Held,  also,  that  if  the  objector  fail  to  prore  at  the  revision  thedaplicato  notice  under 
6  Via.  c.  IS,  B.  100,  and  the  notice  aenred  on  the  votor  be  procluced,  the  objector  may 
hare  recoone  to  the  latter  to  proye  the  serTice. 


174  MICHAELMAS  TEEM, 

1868.       due  time  by  post^  which  corresponded  in  all  respects 
NoRBiB       ^^^^  ^^^  alleged  duplicates,  except  as  to  the  places  of 
PiLCHiB.      ^bode  of  the  objector,  which  were  described  thus : — 

"(Signed)  Frederic  Norris. 

'^  (Place  of  abode  described  on  the  register), 
"  22,  Southampton  Street,  Bloomsbury,  London,  W.C.^ 

'*  (Present  place  of  abode), 
"  110,  OuUdford  Street,  RusseU  Street,  W.Cr 

The  Bevising  Barrister  decided  that  due  service  of  the 
notices  of  objection  upon  Edward  Appleton  and 
Thomas  Wilmhurst  had  not  been  proved,  inasmuch 
as  the  stamped  documents  produced  by  the  objector,  in 
proof  of  such  service,  were  not  duplicates  of  the  original 
notices  as  required  by  ss.  100  &  101  of  the  6  Vict  c.  18, 
but  differed  therefrom  in  an  essential  particular,  namely, 
the  true  then  present  place  of  abode  of  the  stdd  objector 
(held  necessary  to  be  stated  therein  by  the  Court  of 
Common  Pleas  in  the  cases  of  JUelbouime  v.  Greenfield 
(a)  and  CouHier  v.  Bright  (6)  ),  consequently  the  objector 
had  not  complied  with  the  regulations  prescribed  by  the 
said  statute  for  the  service  through  the  post-office  of 
such  notices,  such  regulations  requiring  that  the  notice 
sent  to  the  person  objected  to,  and  the  stamped  docu- 
ment produced  by  the  objector  to  prove  due  service 
thereof,  should  be  duplicates.  Upon  such  decision 
being  given,  the  objector  claimed  to  take  up  the  notice 
so  produced  by  the  agent  for  Edward  Appleton  and 
Thomas  Wilmhurst  (in  disproof  of  due  service  of 
notices  of  objection  upon  them),  and  to  make  them 

(o)  Keane  ^  Grant,  Reg,  Ca$,  261.  (6)  Id.  475, 
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evidenoe  on  his  the  objector's  behalf,  that  a  proper       18G8L 
formal  notice  of  objection  had  been  duly  served  upon       Norbib 
and  received  by  Edward  Appletan  and  Thonias  Wihr^      Pimhbr. 
huret,  from  him  the  said  Frederic  Non^,  and  he 
contended  that  the  words  "  EuseeU  Street "  were  sur- 
plusage, and  that  there  was  no  other  No.  110,  Guild- 
ford Street,  in  Landoru 

Upon  such  contention  the  Revising  Barrister  decided 
— 1st.  That  the  last-mentioned  original  document  or 
notice,  although  so  produced  by  or  on  behalf  of  the 
persons  so  objected  to  for  the  particular  purpose  of  dis- 
proof before  mentioned,  could  not,  under  the  circum- 
stances, be  made  evidence  to  prove  due  service  of  a 
notice  of  objection  upon  either  of  them. 

Because  the  objector  having  elected  to  adopt  the  par- 
ticular mode  of  service  of  notices  by  post  pointed  out  and 
regulated  by  the  said  100th  sect  of  6  Vict,  c.  18,  and 
having  failed  in  proving  the  same,  had  no  longer  any 
Iocu8  stcmdi  in  the  Court  of  Revision. 

And  because  no  mode  of  service  of  any  notice  of 
objection  by  post  is  provided  by  the  said  statute,  except 
in  conformity  with  and  subject  to  the  regulations  pre- 
scribed by  ss.  100  &  101. 

2ndly.  That  the  last-mentioned  notices  themselves 
were  upon  the  merits  informal  and  invalid,  inasmuch  as 
the  description  therein  of  the  objector's  then  true  pre- 
sent place  of  abode  was  incorrect,  defective,  misleading, 
and  not  set  forth  so  as  commonly  to  be  understood, 
espedaliy  by  persons  resident  at  a  distance  from 
London. 

Because  the  same  do  not  state  in  what  city,  town,  - 
or  place,  OwUdford  Street,  Rv^seU  Street,  W,C\  is 
atoata 
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1868.  Because  in  fact  there  is  in  ordinary  parlance^  no  such 

Korku  street  within  the  western  central  postal  district  of  London, 
PiLOTEiu  ^  Ouildford  Street^  RuaeeU  Street,  there  being  only  one 
Ruaadl  Street,  simpliciter  therein,  namely  Ruaeell  Street, 
Covent  Oarden,  which  is  a  long  distance  from  Ouildford 
Street,  and  has  no  connection  therewith,  and  another 
street  called  Cfreat  Ruasdl  Street,  which  is  also  a  con- 
siderable distance  from  OvMdford  Street,  and  does  not 
adjoin  thereto,  and  is  in  another  parish. 

On  these  grounds  the  Revising  Barrister  decided  that 
the  said  notices  of  objection  were  wholly  invalid,  and 
retained  the  names  of  Edward  Appleton  and  Thomas 
^y^lmhuret  on  the  list  of  voters  for  the  parish  of  Deed. 

If  the  Court  were  of  a  contrary  opinion,  the  names  of 
Edward  Appleton  and  Thomas  WUmhurst  ought  to 
be  struck  out  of  the  list. 

The  appeals  in  each  case  depended  upon  the  same 
point  of  law,  and  were  consolidated. 

Manisty,  Q.C.,  for  the  appellant  The  decision  as  to 
the  proof  of  the  notice  is  obviously  wrong.  Although 
the  statutory  mode  of  proof  allowed  by  6  Vict  c.  18, 
s.  100  failed,  there  was  nothing  to  prevent  the  notice 
being  proved  in  the  ordinary  way. 

Then  as  to  the  sufficiency  of  the  notice,  which  is  given 
under  6  Vict.  c.  18,  s.  7.  One  objection  is  that  in  giving 
the  present  place  of  abode  London  is  not  repeated. 
Surely,  however,  it  is  a  common  form  of  words  which 
could  not  be  misunderstood  to  say,  22,  Soulha/mpton 
Street,  Bloomabury,  London,  W.C,  was  my  abode,  but 
I  am  now  gone  to  110,  Ouildford  Street,  W,C.,  Sheldon 
V.  Flatcher  (a)  is  in  point.  There  a  notice  of  objection  was 

(a)  2  Lutw.  11 ;  S.  0.  5  C,  B,  14. 
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signed  "  John  Flatcher,  of  5,  Slterbome  Street,  on  the       1868b 
list  of  voters  for  the  parish  of  Cheltenham.'*  It  was  held       Ko&ku 
that "  5,  She^'bome  Street^*  meant  "  5,  Shei^bome  Street,      Pilcheb, 
Chdtenha/m,"  and  that  the  description  of  the  objector's 
place  of  abode  was  sufficient  As  to  the  other  point  that 
RuaseU  Street  has  been  inserted  by  mistake  instead  of 
RuaaeiU  Square,  that  could  not  have  misled,  as  there  is 
no  such  place  as  OuUdfard  Street,  Rtissell  Street,  and 
there  is  but  one  OuUdford  Street,  W.C.    Had  there 
been  two  OuUdford  Streets,  W.C,  that  might  have 
been  different. 

[Btles,  J.  Have  not  you  the  diffictdty  to  contend 
with,  that  the  Revising  Barrister  has  decided  the  facts  ? 

Keating,  J.  The  Bevismg  Barrister  states  his  reasons 
and  refers  the  propriety  of  those  reasons  to  us.] 

T,  Atkinson,  Serjeant,  for  the  respondent,  after  aban- 
doning the  point  as  to  the  proof  of  the  notice.  The 
objector  is  bound  to  state  his  true  place  of  abode. 
Knotdes  v.  Brooking  (a),  Melbouime  v.  &reenfidd{b). 

[BoviLL^  C.  J.  That  is  not  disputed.  The  question 
is  whether  he  has  given  a  sufficient  description  of  his 
place  of  abode?] 

The  notice  is  misleading  in  not  stating  where  *'  OuUd- 
ford Street,  B/useell  Street,  W.C,*'  is.  A  person  living  in 
London  might  know  that  there  is  no  such  place  as 
Qwldford  Street,  Russell  Street^  in  London,  and  that 

(«)  1  JM^f.  4ei;  S.  C.  2  C.  B.         (h)  K.  &  0,  261 ;  S.  C.  7  C.  B,, 

N,  8, 1. 

TOlii  I.    B.C.  9 
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1868.       it  was  a  mistake  for  OuUdford  Street,  B^fsaell  Square, 

jfoRRia       but  how  would  a  villager  in    Kent  be  aware  of  it? 

Pii^RB.      Sheldon  v.  Flatcher  (a),  is  therefore  not  in  point,  since 

that  was  the  case  of  a  borough  vote.     There  might  be 

a   OuUdford  Street,  Russell  Street,  W.C,  down  in 

Bristol,  or  elsewhere  out  of  London. 

[Bbett,  J.  That  argument  would  apply  equally  if 
the  description  were  "  OuUdford  Street,  Rvssell  Square, 

That  would  equally  be  an  insufficient  description,  as 
the  notice  does  not  say  it  is  in  London  The  question 
was  one  of  fact  for  the  Revising  Barrister,  and  he  has 
decided  it  against  the  appellant.  Woollett  v.  Davis  (6) 
is  in  the  respondent's  favour. 

[Keating,  J.  That  case  only  decided  that  the  descrip- 
tion could  not  be  aided  by  resorting  to  the  register.] 

Mcmisty,  Q.C.,  in  reply.  The  question  is,  did  the 
description  give  such  information  that  the  objector's 
residence  could  easily  have  been  found  ?  Thackioay  v. 
Pitcher  (o).    It  is  submitted  that  it  did. 

BOYILL,  C.  J.  I  am  of  opinion  that  the  decision  of 
the  Revising  Barrister  must  be  reversed.  The  general 
rule,  no  doubt,  is  that  questions  of  fact  are  for  his  de- 
cision, and  although  there  is  sometimes  difficulty  in 
saying  what  is  matter  of  fetct,  and  what  matter  of  law, 

(a)  2  LfUw,  11 ;  S.  C.  5  C.  B.      115. 
14.  (e)  Hopw,  d:  Ph.  382 ;  S.  C. 

(6)  1  Lutw.  607  ;  S.  C.  4  C.  B.      L,  R.  2  C.  P.  100. 
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I  think  that  unless  we  can  see  clearly  that  the  question  1868. 
before  us  is  not  one  of  fact,  we  should  be  loth  to  in-  Noeris 
terfere  with  the  Revising  Barrister's  decision.  But  here,  pxLCflBB. 
as  I  read  this  case,  the  Revising  Barrister  has  stated  his 
reasons  for  his  decision,  and  then  referred  the  sufiScienoy 
of  those  reasons,  as  matter  of  law,  to  u&  I  think  that 
on  neither  ground  relied  on  can  his  decision  be  sup« 
ported.  We  must  construe  this  notice  by  what  appears 
on  its  face,  and  not  by  anything  extraneous.  The  notice 
says,  "  (place  of  abode  as  described  on  the  register,)  22, 
Sovihampton  Street,  Bloomaburyy  London^  W,C.*^  And 
then  there  immediately  follows,  '^  (present  place  of  abode) 
110,  GuUdford  Street,  RuaseU  Street,  W.C"  I  thmk 
the  ordinary  and  reasonable  intendment  from  the  lan- 
guage of  that  notice  is  that  the  present  place  of  abode 
is  in  London,  within  the  district  W.C.  On  this  point  I 
think  the  case  is  not  distinguishable  from  Sheldon  v. 
Flatcher  (a),  where,  in  the  absence  of  any  description 
where  Sherborne  Street  was,  the  Court  looked  to  other 
parts  of  the  notice  te  ascertain  it  So  here  I  think  we 
also  should  refer  to  what  appears  elsewhere  on  the  face 
of  the  notice. 

Then  as  to  the  second  point.  It  is  true  the  words  arc 
"  OuUdford  Street,  RuaseU  Street,^'  but  they  aro  "  Guild- 
ford  Street,  Ruaaell  Street,  W.C.,'^  and  it  appears  there 
is  but  one  Guildford  Street,  W,C. ;  and  how  can  it 
affect  the  question  that  by  mistake  *' Russell  Street^' 
has  been  written  instead  of  "  Russell  Square  ?"  I  think 
that  is  not  such  a  misdescription  as  can  invalidate  the 
notice.  Neither  ground  relied  on  by  the  Revising 
Barrister  can  be  supported,  and  I  fail  to  see  any  other. 

(a)  2  Lutw.  11 ;  S.  C.  5  C,  B,  14. 
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1868.  Byles,  J.    I  am  of  the  same  opinion.    In  Sheldon 

KoBBu  V.  Matcher  (a),  Cottman,  J.,  said,  "  It  is  not  necessary  for 
PiLOTSB  *^®  Barrister  to  give  his  reasons,  but  if  we  saw  enough 
on  the  face  of  the  document  to  show  that  the  statement 
was  not  reasonably  sufficient,  we  should  say  as  a  matter 
of  law  that  his  decision  was  wrong."  Here  the  Revising 
Barrister  has  given  his  reasons,  and  desired  our  opinion 
on  their  validity ;  and  I  think  they  are  not  valid.  This 
appears  to  me  an  d  fortiori  case  compared  with  Sheldon 
V.  Flatcher. 

Keatikg,  J.  If  this  notice  had  not  contained  the 
objector  B  former  address,  I  own  I  should  have  felt  con- 
siderable difficulty ;  but  I  think  the  whole  description 
must  be  looked  at,  and  we  are  to  say  whether  the  person 
objected  to  would  understand  it.  I  think  without  any 
strain  of  language  we  may  connect  the  word  London  in 
the  former  address  with  the  description  of  the  present 
place  of  abode,  and  that  no  one  would  be  misled ;  nor 
does  it  appear  that  any  one  was  misled  here.  We  do 
not  infringe  the  rule  that  the  Barrister  is  the  sole  judge 
of  fact ;  but  here  having  stated  his  reasons  he  has  sub- 
mitted their  propriety  to  us,  and  we  differ  from  him. 
The  other  point  was  scarcely  argued. 

Brett,  J.  In  WooUttt  v.  Davis  (&),  it  was  attempted  to 
aid  the  notice  by  having  recourse  to  the  register ;  and  it 
was  held  that  that  could  not  be  done.  But  in  Shddon 
v.  Flatcher  (c),  it  was  held  that  the  description  could  be 
uded  by  referring  to  another  pari  of  the  notice.  Further 

(a)  17  L.  J.  N.  S.  C.  B.  8S ;      115. 
a  C.  2  Lutw.  18.  (c)  2  Lutw.  U ;  S.  C.  5  C.  B, 

(6)  1  Lvtw.  607 ;  S.  C.  4  C.  B.      14, 
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that  case  shews  that  although  in  general  the  sufficiency       1868. 
of  the  description  is  a  question  of  fact,  if  on  the  face  of       Norms 
the  notice  the  Court  can  see  that  it  was  sufficient^  it  will      piloheb. 
act  on  that,  whatever  the  Revising  Barrister  may  have 
decided.    The  present  case  is  within  the  principle  of 
Shddon  v.  Flatcher,  and  not  within  that  of  WooUett  v. 
Davis. 

Decision  reversed 

Attorneys — ^For  Appellant,  T.  Hoskins, 

For  Respondent,  Hughes  &  Muskett. 


Clark,  Appellant ;  Brown  and  Others, 

Respondents. 

THHE  case  stated,  that  at.a  Court  held  by  the  Re\d8ing  r^^^  condition 

Barrister  for  the  borough    of  Denbigh,   Richard  ^^"^^^^ 
Clark  duly  objected  to  the  name  of  Robert  Brcnvn  being  "  The  Bound- 

^T  Act-, 

retained  in  the  list  of  voters  for  the  said  borough.  1868,"  on  an 

oocupier  to 

The  following  facts  were  established  by  the  evidence  :  entitle  him  to 
The  said  Robeii;  Brown,  at  the  time  of  the  passing  of  under  that 
"The  Boundary  Act,    1868,"  was  the  occupier  of  a  "thaThehaa 
dwelling-house  within  the  township  of   Bersham,  for  Jj^j^^^^ 
which  at  the  time  of  the  passing  of  the  said  Act  the  o'^^i^^T 

*^  ®  occupier  to  cm 

owner  was  liable  to  be  rated,  instead  of  the  occupier,  i^^  rates  in 

*    ^      respect  of  the 

By  reason  of  an  alteration  of  the  boundary  of  the  said  premises, 

.  .  made  after  the 

borough  by  the  said  Act,  the  said  Robert  Brown  would  parsing  of  this 

Act,"  docs 
not  apply  to  a 

case  where,  at  the  time  of  the  registration,  no  poor  rate  had  been  made  since  the  passing 

of  the  Act. 
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1868.  have  been  entitled  to  be  registered  as  an  occupier  at  the 
Clark  then  next  registration  of  parliamentary  voters  for  the 
BrcVk.  ^^^  borough,  if  he  had  been  rated  to  the  poor  for 
the  whole  of  the  required  period.  No  poor  rate  was 
made  for  the  said  township  of  Bersham  after  the 
passing  of  the  said  Act  up  to  the  time  of  the  registration 
of  parliamentary  voters  next  after  the  passing  thereof. 
The  said  Robeti  Brown  had  not  claimed  to  be  rated  to 
the  relief  of  the  poor  in  respect  of  the  premises  so 
occupied  by  him,  nor  had  the  overseers  of  the  said  town- 
ship put  his  name  upon  the  rate  for  the  time  being. 
The  whole  of  the  rate  made  last  before  the  passing  of 
the  said  Act  had  been  collected  before  the  passing 
thereof. 

It  was  contended  on  behalf  of  the  objector  that  in 
order  to  entitle  the  said  RobeH  Brown  to  be  registered 
as  a  voter  in  respect  of  the  said  premises  under  **  T^he 
Boundary  Act,  1868,'*  sect  .14,  it  was  necessary  that  he 
should  have  claimed  to  be  rated  under  2  WUl.  4,  c  45, 
8.  30. 

Other  appeals  were  consolidated. 

The  Revising  Barrister  decided  that  the  said  RobeH 
Brawny  and  the  twenty  other  persons  in  the  schedule 
were  entitled  to  be  registered  under  "  the  Boundary  Act, 
1868,''  a  14,  and  retained  the  names  of  the  said  RobeH 
Brown,  and  of  the  said  twenty  other  persons  in  the  said 
list 

If  the  Court  were  of  opinion  that  this  decision  was 
wrong,  the  register  was  to  be  amended  by  erasing  the 
names  of  the  said  RobeH  Brown  and  of  the  said  twenty 
other  persons  from  the  said  list 

Day,  for  the  appellant    The  question  turns  on  the 
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14tli  section  of  "  The  Boundary  Act,  1868/'  That  section       1868. 
enacts,  that  *^  where  by  reason  of  an  alteration  of  the       Clark 
boundary  of  any  borough  by  this  Act>  the  occupier  of  a       Bbowv. 
dwelling-house  or  other  tenement  (for  which  the  owner  at 
the  time  of  the  passing  of  this  Act  is  liable  to  be  rated 
instead  of  the  occupier)  would  be  entitled  to  be  registered 
as  an  occupier  at  the  next  registration  of  parliamentary 
voters  if  he  had  been  rated  to  the  poor  rate  for  the  whole 
of  the  required   period,  such  occupier  shall,  notwith- 
standing he  has  not  been  so  rated,  be  entitled  to  be 
roistered,  subject  to  the  following  condition  :— 

"  That  he  has  been  duly  iXLted  as  an  ordinary  occupier 
to  all  poor  rates  in  respect  of  the  premises  made  after 
the  passing  of  this  Act'' 

The  condition  there  imposed  is  a  condition  precedent 
to  the  right  to  vote,  and  not  in  defeasance  of  it ;  and  it 
has  not  been  complied  with.  On  principles  of  strict 
construction  it  is  submitted  that  it  is  no  answer  that 
since  the  Act  passed  no  poor  rate  had  been  made. 

Sir  0.  Honyman,  Q.C.9  for  the  respondents,  was  not 
called  upon. 

The  Court  (a)  being  unanimously  of  opinion  that 
there  was  nothing  in  the  objection, 

Decision  affirmed  with  costs. 

Attorneys — For  Appellant^  Blake  <jk  Hughes. 

For  Respondents,  Thomas  Jk  HoUams. 

(a)  BoYiLL,  O.J»,  Btles,  KsATiNa,  and  Bbett,  J  J. 
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1868. 


CuTHBERTSON,  Appellant;  Hains,  Eespondent 

Nov,  24. 

The  exclusiTe  'PHE  caae  stated,  that  at  the  Court  held,  &c.y  before 

xoomsln  a  the  Revisiiig  Barrister  for  the  City  of  Londmh^ 

to  ho  ni^  William  Cuthhertson,  on  the  list  of  voters,  &a,  duly 

hwwT'  HU  ol>J^ted  to  the  name  of  the  respondent  (and  others  in 

name  was  ^^^  schedule)  being  retained  on  the  list  of  persons  entitled 

accordingly  /  o  x 

inserted,  with  to  vote  for  the  election  of   members  for  the  City  of 

others,  in  the 

occupiers'        Loudon  in  respect  of  the  occupation  of  dwelling-houses. 

column  of  the 

rate  book,  but  The    respondent   occupied    exclusively  and  as  sole 

rate  was  tenant  for  his  dwelling  certain  rooms  in  a  house,  JVb.  2, 

agahoBt  Wa  ^^-  JcbTfiea'a  Place,  in  the  parish  of  SL  James,  Garlick 

^^the  HUhe,  in  the  City  of  London. 

oouid  not  bo  g^^j^  rooms  Were  not  so  stnicturally  severed  from  the 

deemed  by  •' 

virtue  of         rest  of  the  building  as  to  constitute  of  themselves  a 

sect.  80  of  2  ^ 

n^tB.4,c.46,  house. 

separately 

rated  within        The  respondent  had  the  exclusive  control  over  the 

sect.  61  of 

30  &  81  Vict,    doors  which  shut  the  said  rooms  off  from  the  adjoining 

Court  refusing  P^^ssage,  and  he  had  under  or  by  virtue  of  his  tenancy  a 

payment  or      ^^S^^  ^^  way  over  the  passage  from  his  rooms  to  the  house 

tender  of  the    ^qq^,  and  in  common  with  the  other  occupiers  resident 

in  the  house  perfect  control  over  the  house  door,  so  as  at 

all  hours  to  command  the  ingress  and  egress  from  and  to 

the  street 

The  respondent  had  in  due  time  served  upon  the 
overseers  of  the  parish  of  St  James,  Oarlick  Hithe,  a 
claim  to  be  rated  in  respect  of  the  said  premises  in  the 
following  form : — 


T, 
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*'To  the  OwetaBm€^iJbBT9nAiJSt.Jame8,GmlUi       186& 

HUke. 
''I  hereby  give  yoa  notice  that  I  occupy  a  part  of  a 
house  at  Ka.  2,  in  St,  James*  Plaee,  in  your  parish,  in 
sacoeanTo  occupation  firom  i  and 

I  claim  to  be  duly  rated  for  the  same  to  the  rates  made 
for  the  relief  of  the  poor  in  yoor  parish  pmsoant  to  the 
English  Beform  and  Barliamentsry  Bq[istration  Acta. 
(Signed)  ^  Jakxs  Hain% 

''Residing at  No.  2,  SL  JwmaaFloMr 

In  poisoance  of  sach  daim  the  overseers  of  the  said 
parish  had  entered  the  name  of  the  respondent  in  the 
oocopiers'  colamn  of  the  rate  book  for  the  said  parish, 
bracketed  jointly  with  the  other  occapiers  of  the  sud 
house ;  and  in  the  appropriate  columns,  in  line  with  the 
said  names  the  rental,  rateable  value,  and  rate  in  the  £  of 
the  whole  house  alone  appeared. 

No  separate  rating  or  assessment  was  carried  out 
opposite  the  name  of  or  with  reference  to  the  respon- 
dent 

In  all  other  respects  the  respondent  was  proved  to  be 
qualified  to  be  registered. 

It  was  objected  that  having  regard  to  the  above  facts, 
the  subject  of  the  respondent's  occupation  was  not  a  part 
of  a  house  occupied  as  a  separate  dwelling,  and  separately 
rated  to  the  relief  of  the  poor  within  the  meaning  of  the 
61st  section  of  "  The  Eepresentation  of  the  People  Act, 
1867." 

The  Bevising  Barrister  held,  regarding  the  above  facts, 
that  the  respondent  had  by  his  occupation  of  the  said 
premises  in  manner  aforesaid  occupied  part  of  a  house 
as  a  separate  dwelling,  and  that  the  same  must  be 
deemed  to  have  been^  and  had  been,  separately  rated  to 
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1868.       the  relief  of  the  poor,  and  that  therefore  he  had  been 
CuTHBBRTsoH   ^^  inhabitant  occupier  of  a  dwelling-house  within  the 
"eIiss,       meaning  of  the  said  Act,  and  retained  the  respondent's 
name  on  the  list. 

The  question  for  the  opinion  of  the  Court  was,  whether 
or  not  the  Revising  Barrister  rightly  decided  that  the 
respondent  was  entitled  to  have  his  name  retained  on  the 
register. 

Preiitice,  Q.C.,  for  the  appellant  The  respondent  is 
not  within  30  &  31  Vict,  c.  102,  ss.  3  and  61,  the  inhabi- 
tant occupier  of  a  "  dwelling-house."  If  upon  the  facts 
of  this  case  the  Court  should  hold  that  he  is,  it  will  in 
no  case  be  necessary  for  any  one  to  claim  as  a  lodger. 
Proof  of  value,  and  of  the  other  requirements  of  the 
lodger  franchise  will  not  be  necessary,  for  the  lodger 
will  in  every  case  register  as  an  inhabitant  occupier. 
The  case  expressly  finds  that  the  rooms  were  not  so 
structurally  severed  as  to  constitute  of  themselves  a 
house.  The  respondent  has  claimed  to  be  rated  for  part 
of  a  house,  with  a  view  of  bringing  his  case  within  the 
definition  of  a  *'  dwelling-house "  in  sect.  61  of  the 
30  &  31  Vid.  c  102.  That  section  defines  "  dwelling- 
house  "  to  "  include  any  part  of  a  house  occupied  as  a 
separate  dwelling,  and  separately  rated  to  the  relief  of 
the  poor.''  The  respondent  in  his  claim  to  be  rated  did 
not  specify  for  what  part  of  the  house  he  made  the 
claim,  nor  has  he  (as  appears  from  the  case)  ever,  in  fact, 
been  separately  rated. 

Underdown^  for  the  respondent.  The  case  finds 
that  the  respondent  in  due  time  claimed  to  be  rated, 
and  that  the  overseers  placed  his  name  on  the  rate. 
Therefore  under  sect.  30  of  the  2  Witt.  4,  c.  45,  he  must 
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be  "  deemed  to  have  been  rated "'  within  the  meanins  of       1868. 


that  section.    The  section  enacts^  that  ** Cvtbbkbtson 

upon  such  occupier  so  clainung,  and  actually  paying  or  haiip. 
tendering  the  full  amount  of  the  rate  or  rates,  if  any, 
then  doe  in  respect  of  such  premises,  the  overseers  of 
the.  parish  or  township  in  which  such  premises  are 
situate  are  hereby  required  to  put  the  name  of  such 
occupier  upon  the  rate  for  the  time  being ;  and  in  case 
such  overseers  shall  neglect  or  refuse  so  to  do,  such 
occupier  shall  nevertheless  for  the  purposes  of  this  Act 
be  deemed  to  have  been  ratod  to  the  relief  of  the  poor 
in  respect  of  the  premises  from  the  time  at  which  the 
rate  shall  have  been  made  in  respect  of  which  he  shall 
have  so  claimed  to  be  rated  as  aforesaid.'' 

[BoviLL,  C.  J.  How  do  you  show  that  the  respon- 
dent has  paid  or  tendered  the  rates  as  is  there  required  ?] 

The  case  finds,  "  that  in  all  other  respects  the  respon- 
dent was  proved  to  be  qualified  to  be  registered/' 
Moreover  the  Court  will  presume  that  the  overseers  in 
placing  the  respondent's  name  on  the  rate  have  done 
their  duty — Ooodsell  v.  Jnnona  (a) — ^and  consequently 
that  the  respondent  has  paid  or  tendered  the  rate. 

[EIeahno,  J.  The  respondent  can  hardly  have  made 
a  tender  of  the  rate,  inasmuch  as  no  separate  rate 
appears  to  have  been  made.] 

BoviLL,  C.  J.  The  case  clearly  presents  no  materials 
to  show  the  respondent  was  separately  rated ;  but  in 

(a)  jr.  ife  (7.  24;  S.  C.  17  a  B.  295. 
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1868.       saying  this  I  do  not  mean  to  express  an  opinion  that  he 
CuTHBiRisov    w^  separately  rateable.    The  decision  of  the  Revising 
^J^g^       Barrister  must  be  revei-sed. 

Btles,  J.,  BLEATING,  J.,  and  Brett,  J.  concwrred. 

Decision  reversed. 

Attorneys— For  Appellant,  T.  R.  BaUey. 

¥qt  Respondent,  Ihuvere,  SmiOi,  <fe  De 
Oex. 


Nw.  24. 

A  "room" 
in  a  set  of 


CuTHBERTSON,  Appellant ;  Butterworth, 

Bespondent. 

T^HE  case  stated,  that  at  the  Courts  held  for  the 
dbunbera,  not  revision  of  the  list  of  voters  for  the  Inner  and 

ting  directly  Middle  Temple,  in  the  City  of  London,  before  the 
rooms  in  the*'  Revising  Barrister  for  the  City  of  London,  WUliain 
opening  into  Cvikbertson,  on  the  list  of  voters,  &c.,  duly  objected  to 
•  ^^""l^'*  ,  the  names  comprised  in  the  schedule  (a)  of  the  persons 
tHenee  com-     yfi^Q  are  entitled  to  vote  in  the  election  of  members  for 

mnnicating 

bf  adoor        the  City  of  London  in  respect  of  the  occupation  of 

landing  on  a 
public  stair- 
case is  not  (o)  In  the  schedule  referred  to      qualification  was  stated  as "  cliam« 

Buchasulgect   the  nature  of  the  respondents'      bers." 

of  occupation 

as  will,  under 

sect.  27  of  2 

WUL  4,  c.  45  confer  a  rote  on  the  occupier,  notwithstanding  that,  in  common  with  his 

landlordf  he  baa  perfect  control  over  the  outer  door. 
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chambers  in  tbe  said  Inner  and  Middle  Temple,  when       1868. 
the  Revising  Barrister  decided  that  each  of  them  was    cuthbeetsoh 
entitled  to  have  his  name  inserted  or  retained  in  the  bottkrwobth 
list,  and  declared  William  Henry  Butterworth  to  be 
respondent 

The  landlord  of  tbe  respondent  rented  a  set  of 
chambers  in  the  Inner  Temple. 

This  set  of  chambers  formed  part  of  one  of  the 
floors  of  the  building  in  the  Temple,  which  part  is  so 
structurally  severed  from  the  rest  of  the  building  as  to 
be  of  itself  a  house. 

This  set  of  chambers  consists  of  two  rooms  and  a 
vestibule;  each  room  is  severed  from  the  other,  there 
being  no  direct  communication  between  the  two.  Each 
communicated  by  its  own  door  with  the  vestibule, 
which  communicated  with  the  landing  on  a  public  stair- 
case by  a  door. 

The  subject  of  the  respondent's  occupation  was  one  of 
these  rooms. 

The  respondent  had  occupied  for  the  statutory  period 
exclusively  and  as  sole  tenant  this  room,  over  the  door 
of  which  communicating  into  the  vestibule  he  had 
exclusive  control 

Under  or  by  virtue  of  his  tenancy  he  had  a  right  of 
way  over  the  vestibule,  and  m  common  with  his  landlord 
who  occupied  the  other  room,  perfect  control  over  the 
door  communicating  with  the  landing,  so  as  at  all  times 
to  command  free  ingress  and  egress  to  and  from  the 
room  which  he  occupied  as  aforesaid  from  and  to  the 
said  landing. 
The  respondent  was  a  barrister-at-law. 
The  respondent  occupied  the  said  room  for  the  sole 
purpose  of  transacting  the  business  which  came  to  him    ' 
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1868.       in  his  pursuit  of  the  profemon  of  a  barrister,  and  not  for 
CuTHBnnov   a  dwelling-liouse. 

BuTTEKwoBTn.  ^^  ^^  objected  thai  having  regard  to  the  above  facts, 
the  subject  of  occupation  of  the  respondent  was  not 
sufficient  in  kind  to  qualify  him  as  tenant  within  any  of 
the  qualifications  enumerated  in  the  27th  section  of  the 
Act  7  WUl  4,  c.  46. 

The  Bevising  Barrister  held  regarding  the  above  facts 
that  the  respondent  occupied  as  tenant  a  sufficient 
tenement  to  entitle  him,  if  duly  registered,  to  vote  in 
the  election  of  members  for  the  City  of  London  within 
the  meaning  of  the  27th  section  of  the  said  Act 

The  question  upon  which  the  judgment  of  the  Court 
was  requested  was  whether  or  not  the  Bevising  Barrister 
did  or  did  not  rightly  decide  that  the  respondent  (and 
the  others  in  the  schedule)  were  entitled  to  have  their 
names  inserted  on  the  register  of  voters  for  the  said  City 

of  London. 

Prentice^  Q-C,  appeared  for  the  appellant. 

The  Court  called  upon — 

Underdown  for  the  respondent  The  question  is, 
whether  the  subject  of  the  respondent's  occupation 
(which  was  a  room  in  a  set  of  chambers  in  the  Temple) 
was  such  as  to  qualify  him  to  vote  under  the  27th  section 
of  the  2  Will.  4,  c.  45.  It  is  submitted  upon  the  facts 
stated  in  this  case  that  it  was  a  " building''  within  the 
meaning  of  that  section.  Wi^kt  v.  The  Town  Clerk  of 
Stockport  (a),  decided  that  where  a  factory  was  let  out 

(a)  1  LfUw.  32;  a  C.  5  jr.  dGr  0.  33. 
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in  rooms  (eauh  ibmiing  a  separate  portion  of  the  ^mtIoit,  1S6& 
ftnd  exduarely  oocapied^,  each  loom  wa<  such  a  **  build-  CrtsBSBisos 
ing,''  it  making  no  difierence  tliat  the  approach  to  some  BcnuwHitii, 
of  them  was  by  a  common  staircase  leading  from  an 
oater  entrance  door.  The  present  is  a  similar  case. 
Here,  as  in  that  case,  the  respondents  room  (which 
opens  into  a  common  vestibole  communicating  with  the 
street  by  an  outer  entrance  door)  is  structurally  severed, 
and  exdiisiTely  occupied  by  the  respondent  as  tenant 
Brgan  Keamej^s  case  (a,)  is  also  a  case  not  distin- 
guishable from  the  present  in  its  &cts.  There  again  the 
sulgect  of  the  daimant's  occupation  was  a  single  room 
not  opening  directly  into  the  street  but  into  a  hall,  the 
hall  having  an  outer  door  connecting  it  with  the 
street  That  the  occupation  of  part  of  a  house  may 
confer  a  right  to  vote  imder  sect  27  is  well  settled, 
provided  there  be  independent  occupation  and  actual 
severance.  HenretU  v.  Booth  (6).  Assuming  these 
conditions  to  exists  the  existence  or  non-existence  of  an 
outer  door  at  the  end  of  a  common  passage  leading 
from  the  "building"  is  not  material  Henrette  y. 
Booth  (J>),  Bi^fan  Kearney's  case  (a).  In  WiUon  v. 
RcibertB  (c)  there  appears  to  have  been  no  structural 
severance,  and  the  decision  proceeded  on  that  ground. 
He  referred  also  to  Toms  v.  Luckett  (cQ. 

Prentice,  Q.C.^  for  the  appellant,  was  not  called  upon. 

BoviLL,  C.  J.    I  am  of  opinion  that  no  case  that 


(a)  Aleod^i  Beg.  Oa$.  22,  ^\  S.  50. 
(6)  iTopw.  4*  PA.  23 ;  S.  0. 16         {d)    Lutvf.  10 ;  S.  0.  6  0.  B. 

C.  B.,  N.  8.  500.  28. 
(c)  K.  4-  a.  430 ;  S.  0..11  C.  /?., 
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1868.  has  been  cited  goes  the  length  of  showing  that  a  room 
CuTHBBBTsov  in  a  set  of  chambers  (which  is  the  subject  of  the  respon- 
BuTTK&woBTn.  dent's  occupation)  is  a  house  or  building  within  sect  27 

of  the  2  WUl,  i,  a  45.  The  decisions  no  doubt  show  that 
where  a  set  of  chambers  with  one  outer  door  is  struc- 
turally separate,  and  used  as  a  separate  dwelling,  that 
may  constitute  a  house  within  the  section.  But  here 
the  description  shows  that  what  tho  respondent  occupied 
was  not  a  house  or  building,  but  part  of  a  house  only, 
whether  we  look  at  its  structural  nature,  or  the  mode  in 
which  it  was  occupied.  The  decision  of  the  Bevising 
Barrister  must  be  reversed 

Btles,  J.,  Keating,  J.,  and  Bbett,  J.,  concurred. 

Decision  reversed. 

Attorneys — For  Appellant^  J.  B.  Bailey. 

-  For  Respondent,  Travers,  Smith,  &  Be 
Oex 
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EoBiNSON,  Appellant ;  Ainge,  Eespbndent, 

Jan.  18. 

A  T  the  Court  held  at  Iforthampton,  on  the  25th  of  The  rcBpon- 
September^  1868,  for  the  revision  of  the   list  of  mMnberof 
voters  for   the    southern    division    of   the  county  of  jJi)c?ety)  waa, 
Northampton,  for  the  parish  of  SL  Peter,  Noi^hampton,  ^^^^i^^  ^^ 
Franda  Charles  Robinson,  the  younger,  duly  objected  ^'^V*/^^.^ 
to  the  name  of  Thomas  Ainge  being  retained  on  the  list  receipt  of,  the 

sum  of  48.  per 

of  voters  for  the  said  parish  of  St.  Peter.    The  "nature  week  as  an 
of  qualification ''  oi  Thomas  Ainge  appeared  upon  the  list  life  (if  the 
of  claimants  as  "  interest  arising  from  freehold  houses."    admit)^^" 

"ariaiDgand 
to  be  paid  ont 
of  the  propertif  of  the  society."  Out  of  the  fondg  of  the  lociety  (oonaiatiDg  of  rents  of 
freehold  land  yestcd  in  trustees,  and  contribations,  and  fines  of  members)  expenses, 
aUoirances  to  sick,  and  fiineralB  of  deceased  members^  were  paid,  and  there  was  sufB- 
cient  from  the  rents  for  the  payment  of  the  annuities : — Hdd^  that  '<  property  **  in  the 
aboTe  role  denoted  the  whole  property  of  the  society,  and  was  not  restricted  to  its 
realty,  and  that  the  respondent  had  no  such  direct  interest  in  the  realty  as  would 
entitle  him  to  a  Tote. 

YOL.  I.     n.c.  0 


V. 

AlNQE. 
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1869.  The  facts  of  the  case,  as  proved,  were  as  follows : — 

RoBiNsoH  That  there  is  a  benefit  society  called  the  "  Friend  in 

Need,"  established  at  Ncytiihampton,  for  the  purpose  of 
raising  from  time  to  time  by  subscription  a  stock  or 
fund  for  the  mutual  relief  and  maintenance  of  all  the 
members  thereof  in  old  age,  sickness,  or  infirmity, 
instituted  in  the  year  1817,  the  rules  of  which  society 
were  enrolled  on  the  2nd  June,  1852,  and  were  to  be 
taken  as  part  of  the  case. 

It  appeared  that  the  funds  of  the  society  had  been 
partly  laid  out  in  the  purchase  of  landed  property  previous 
to  the  23rd  of  JuZy,  1855,  and  that  the  revenues  of  such 
land  at  the  present  time  amounted  annually  to  the  sum 
of  £500,  subject  to  a  mortgage  at  £5  per  cent  on  £1,€00, 
thereby  reducing  the  net  revenue  from  land  to  the  sum 
of  £435,  or  thereabouts.  In  the  month  of  January 
last,  the  society  consisted  of  48  members  only,  of  whom 
20  are  annuitants.  The  freehold  property  has  been 
conveyed  by  diflTerent  purchase  deeds  to  the  trustees  of 
the  society. 

The  other  funds  of  the  society  consist  in  monthly 
periodical  payments  from  every  member,  whether  in 
receipt  of  relief  or  not 

The  society  is  managed  by  a  treasurer,  secretary, 
trustees,  president,  stewards,  and  a  committee,  consisting 
of  not  less  than  11  members,  and  on  any  question  being 
put,  the  stewards  deliver  to  each  member  two  bits  of  tin 
provided  for  the  pm-pose,  the  meaning  and  intent  of 
which  is  explained  at  the  time  of  the  delivery.  And 
any  member  withholding  or  dropping  them,  so  that  when 
the  numbers  are  delivered  back  again  they  are  not  equal, . 
shall  for  every  offence  be  fined  2^.  6d,  and  any  member 
refusing  to  pay  shall  thereby  be  excluded  firom  the 


T. 

AiNGE, 
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society.  It  was  also  proved  that  the  members  of  the  1869. 
society  meet  once  every  month  to  pay  their  contribu-  Kobihsoh 
tions  into  the  hands  of  the  treasurer,  and  are  liable 
to  certain  penalties  in  default,  and  the  rules  authorise 
different  payments  on  stated  scales  for  the  relief  of  sick 
members.  The  rules  also  contain  certain  powers,  by 
which  any  offending  member  can  be  excluded  from  the 
society  altogether. 

The  fiinds  of  the  society  so  derived,  partly  from  rents 
and  partly  from  contributions  and  fines,  are  all  held  by  the 
treasurer  as  forming  one  general  stock,  out  of  which  the 
expenses  incidental  to  the  collection  of  rents,  rates, 
repairs,  and  funerals  of  members,  are  paid,  and  allowances 
are  made  to  sick  members  ;  and  the  annuitants,  members 
of  the  society,  have  a  claim  on  the  property  founded  on 
the  Slst  and  32nd  rules  of  the  said  society,  of  which  the 
following  are  copies : — 

31.  "  That  every  member  who  has  belonged  to  this 
society,  and  paid  up  all  and  every  his  contributions, 
fines,  arrears,  &c.,  frdl  35  years  or  more,  shall  be  entitled 
to  and  receive  the  sum  of  four  shillings  per  week  as  an 
annuity  for  life  (if  the  funds  will  admit),  on  his  attaining 
the  age  of  60  years — ^the  aforesaid  annuities  arising 
and  to  be  paid  out  of  the  property  of  the  society.  The 
annuities  to  commence  after  the  12th  day  of  May,  1852, 
the  annuitants  to  pay  their  contributions  and  fulfil  all 
offices  and  duties  the  same  as  other  members ;  they  shall 
ako  produce  a  certificate  of  their  birth  for  the  satisfaction 
of  the  society  before  they  shall  be  entitled  to  receive 
such  annuity." 

32.  "  Provided  always  that  if  the  annuities  at  any 
time  interfere  with  or  reduce  the  present  stock  belonging 
to  the  society  more  than  <f  60,  then  a  reduction  of  the 

02 
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1869.       annuity  shall  immediately  take  place,  and  continue  as 
BoBiKsoif     loiig  as  the  exigency  of  the  case  may  require.    Should 

AiNQK.  ^^^  annuitant  fall  sick,  his  annuity  shall  he  made  up  to 
the  full  amount  out  of  the  general  stock  or  fund  belong- 
ing to  the  society,  and  shall  come  under  the  same 
rules  and  regulations  as  other  sick  members.  But  should 
he  remain  on  the  funds  of  the  society  for  twelve  months, 
he  shall  then  retire  upon  his  annuity,  and  be  considered 
a  neutral  member ''  (a). 

It  was  proved  that  the  said  Thomas  Ainge  was  in 
the  month  of  Januai^y  last,  and  had  been  for  several 
years,  by  virtue  of  the  said  rules  of  the  said  society, 
in  receipt  of  an  annuity  of  £10  8^.  per  annum,  pay- 
able by  weekly  instalments  of  4«.,  and  the  accounts  of 
the  said  society  for  the  year  in  respect  of  the  present 
registration  being  produced  showed  that  there  were 
sufficient  means  from  the  rents  of  the  freeholds  claimed 
for,  to  pay  such  £10  88.  by  such  instalments  to  the 
said  Thorruis  Avnge  for  such  year,  and  if  the  said 
funds  or  property  of  the  said  society  are  in  future 
years  during  the  life  of  the  said  Thomas  Ainge  sufficient 
to  meet  the  charge,  he  will  under  the  rules  of  the  said 
society  be  entitled  to  such  money  by  the  month  during 
his  life,  he  paying  back  l8.  6d,  per  month  into  the  funds 
of  the  society  as  his  monthly  payment,  like  other 
membera 

The  Revising  Barrister  was  of  opinion  that  the  said 
Thomas  Ainge  had,  under  the  above  circumstances,  a 
freehold  interest  of  sufficient  value  in  the  hereditaments 
and  premises  vested  in  the  trustees  of  the  said  society^ 
and  allowed  the  vote  accordingly. 

(a)  The  2l8t  rale  speaka  of  a     neither  "  to  paj  nor  to  receiye." 
neutral  member  aa  one  who  U 
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If  he  was  right  in  such  opinioD,  the  claimant's  name       1869. 

ought  to  be  retained ;  if  he  was  not  right,  the  claimant's  BoBinos^ 
name  ought  to  be  rejected.  Azvoi. 

Other  appeals  were  consolidated. 

M(umamaro^  for  the  appellant  The  question  in  this 
case  is^  whether  the  respondent  had  a  sufficient  interest 
in  land  to  confer  on  him  a  right  to  vote  for  the  county  ? 
The  respondent  is  a  member  of  a  benefit  society,  the 
funds  of  which  are  of  a  mixed  nature,  consisting  in  part 
of  rents  derived  from  real  property,  in  part  of  the  con- 
tributions  and  fines  of  membei-a  Out  of  the  funds  so 
composed)  the  expenses  of  the  society  and  funerals  of 
members  are  paid,  and  allowances  are  made  to  sick 
members.  Moreover,  in  certain  events  (one  of  which  is 
a  refusal  to  pay  fines),  an  offending  member  may  be 
excluded  from  the  society. 

For  the  respondent,  the  31st  rule  will  be  relied  on, 
viz,,  "That  every  member  who  has  belonged  to  this 
sodety,  and  paid  up  all  and  every  his  contributions, 
fines,  arrears,  &c.,  full  35  years  or  more,  shall  he  entitled 
to  and  receive  the  sum  of  4«.  per  week  as  am,  annuity 
for  life  (if  the  funds  wiU,  admit),  on  his  attaining  the 
age  of  60  years — the  aforesaid  annuities  arising  and  to 
be  paid  out  of  the  property  of  the  society."  The  fe.  per 
week  is  therefore  neither  charged  on  the  land,  nor  is  it 
payable  out  of  the  rent&  The  respondent  has  merely  a 
share  in  the  idtimate  profits  of  the  society  after  other 
claims  and  expenses  have  been  satisfied,  but  he  has  no 
such  direct  interest  in  the  land  itself  as  will  confer  a 
right  to  vote. 

[BoviLL,  C.J.    Have   the  respondents  any  remedy 


198  HILARY  TERM, 

1869.       if  the  annuities  are  not  paid,  except  of   a  personal 
RoBiNsoH      nature  ?] 


T. 


Aiicai.  rpijey  ^^^Q  jjQ^^ 


[Montague  Smith,  J.  Suppose  the  land  were  sold, 
would  a  purchaser  be  bound  to  see  the  respondents 
paid  ?  (a)] 

He  clearly  would  not. 

The  decisions  with  reference  to  joint-stock  companies, 
only  provisionally  registered,  and  therefore  not  corpora- 
tions— BenTiett  v.  Blai/n  (b),  Freeman  v.  Oavnsford  (c) — 
are  in  point  The  principle  of  those  decisions  is,  that  a 
shareholder  has  no  direct  interest  in  any  specific  portion 
of  the  property  of  the  company,  but  only  a  right  to  receive 
a  share  of  the  profits.  And,  previously  to  those  decisions, 
the  same  principle  had  been  already  recognised  in 
Myers  v.  Perigal  (d),  affirmed  by  the  Lord  Chan- 
cellor (e),  where  it  was  decided  that  shares  in  a  joint- 
stock  bank  (the  assets  of  which  consisted  of  real  estate 
and  money  due  upon  mortgage)  were  not  an  interest  in 
land  within  the  meaning  of  the  Statute  of  Mortmain. 

Again,  in  the  present  case  it  is  competent  for  the 
trustees  to  apply  the  rents  arising  from  the  land  to 
payment  of  the  expenses  and  outgoings,  and  the  con- 
tiibutions  and  fines  to  payment  of  the  annuities.  The 
case  does  not  resemble  that  of  land  bought  by  a  simple 

(a)  In  Sugden*i  Vend,  d:  Pureh,  should  be  a  oonatant  and  Bubdat* 

13th  edition,  p.  543,  it  is  said,  ingfdnd." 
"  When  lands  are  charged  with         (h)  ffopw,  dt  Ph,  Z6  ;  S.  C.  15 

the  payment  of  annnities,  those  C.  B,  N,  8»  518. 
lands  will  be  liable  in  the  hands  (c)  Hopw,  dfe  Ph,  255  s  S.  C.  18 

of  a  purchaser,  because  it  was  the  C  B,  N,  S.  185. 
very  purpose  of  making  the  lands         (d)  11  C,  B,  90. 
a  fund  for  that  payment,  that  it         (e)  2  De  Gtx,  M'N.,  Jt  0,  599. 
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partnership,  and  the  legal  estate  vested  in  some  of  the 
partners.  There,  even  though  the  profits  of  the  land  be 
blended  in  a  common  fund  with  personalty,  it  may  be 
tliat  each  partner  having  a  beneficial  interest  in  the 
land  itself  is  in  certain  cases  entitled  to  a  vote.  Here, 
on  the  other  hand,  there  is  no  such  interest,  but  only  in 
the  profita  Moreover,  the  Court  cannot  hold  the 
respondent  within  the  2  WHl.  4,  c  45,  s.  23,  or  6  Vict 
a  18,  a  74, ''  in  actual  possession,  or  in  the  receipt  of  the 
rents  and  profits''  of  the  real  estate.  He  referred  also 
to  BvJmiher  v.  Nor^is  (a),  and  ^xeU  v.  Boavxyrtk  (&.) 

HeThsma/n^  for  the  respondent  The  respondent  has, 
imder  the  31st  rule  of  the  society,  a  sufficient  equitable 
interest  in  land  to  entitle  him  to  a  vote.  Under  that 
rule  he  is  "  entitled  to  "  an  annuity  for  life  of  the  requi- 
site amount  '^  arising  and  to  be  paid  out  of  the  property 
of  the  society."  First,  the  word  "property"  in  that 
rule  means  real  property.  It  is  contrasted  with  the 
words  stock,  funds,  &a,  used  in  the  other  rules. 

[BoviLL,  C.J,  The  words  "stock,  or  other  property," 
occur  in  the  30th  rule  (c).    Does  not  that  go  to  show 
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(a)  IT.  ife  (?.  321 ;  S.  C.  9(7.  B, 
N.  8,  19. 

(b)  Hopw.  ds  PL  106;  8.  0. 13 
a  B.  N.  a.  22. 

(c)  «  Bole  80.  That  this  society 
shall  hereafter  at  all  times  have 
power^  whenever  they  maj  deem 
it  ezpedientv  to  take  into  their 
consideiation  the  propriety  of  lay- 
ing oot  BQch  part  of  the  society's 
stock  as  they  may  eonsider  oonre- 
nient  to  be  spared  from  the  funds 
thereof,  without  the  probability  of 
its  being  wanted  for  the  use  of 


sick  members,  in  purchase  of 
stock  in  the  government  funds, 
or  otherwise,  pursuant  to  13  &  14 
Vict,  c.  115,  s.  12,  the  principal 
produce  and  proceeds  of  which  to 
he  pretervetl  for  providing  an  an- 
nuity fund,  to  be  considered  when 
the  funds  are  sufficient  for  that 
purpose.  The  stock  or  other  pro- 
perty shall  at  all  times  be  invested 
in  trustees,  especially  appointed 
by  the  society  for  that  purpose,  in 
number  not  less  than  six;  and 
whenever  such  number  of  trustees 
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that  the  vord  ''property/'  in  the  Slst  rule,  includes 
«'  stock  r 

Montague  Smith,  J.  The  words  of  the  Slst  nile, 
''  if  the  funds  will  admit/'  must  surely  mean  the  whole 
funda] 

In  the  32nd  rule,  "  the  present  stock  "  is  contrasted 
with  "  the  general  stock  or  fund  belonging  to  the  society,'' 
and  it  is  only  when  the  annuitant  falls  sick  that  his  an- 
nuity is  under  that  rule  to  "  be  made  up  "  out  of  **  the 
general  stock  or  fund  belonging  to  the  society."  The 
'^  general  stock  or  fund/'  therefore,  cannot  be  identical 
with  *'  the  property  of  the  society,"  out  of  which,  under 
the  Slst  rule,  the  annuity  is  ordinarily  to  be  paid.  The 
best  mode  of  reconciling  the  rules  is  to  hold  that ''  pro- 
perty "  in  the  Slst  rule  means  real  property. 


[Montague  Smith,  J.  Has  the  30th  rule  of  the  so- 
ciety (a)  ever  been  acted  upon  ?] 

The  case  is  silent  on  that  point,  but  it  may  be  con- 
cluded that  the  funds  have  never  been  sufficient  for  the 
purpose. 

Secondly.  Assuming  the  word  "  property  "  cannot  be 
restricted  to  real  property,  still  where  upon  a  due  ap- 
portionment the  qualifying  amount  in  value  is  derived 
from  realty,  the  Court  will  apportion  and  uphold  the 
vote.  Mills  V.  Cobb  (6).  The  authorities  cited  on 
the  other  side  do  not  govern  the  present  case.  The 
principle  on  which  they  were  decided,  viz.,  that  the 


Bball  be  reduced  by  death  or  re- 
moTal  from  office  to  three,  the 
same  shall  be  completed  to  the 
original  namber  by  the  society's 


nomination  of  new  ones." 
(a)  See  ante,  n.  (e),  p.  109. 
(6)  IIopw.  ii  Ph.  867 ;  S.  C. 

L.R2C.  P.  95. 
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claimants  ibere  had  do  specific  interest  in  the  land,  but       1869. 
merely  a  share  in  the  profits  of  the  company  when  they  ~  io'^^^ 
accrued,  does  not  apply.     Here  the  rule  expressly  says       adtoji. 
'^  that  the  respondents  shall  be  entiUed  to  and  receive 
the  smn  of  4a  per  week  as  an  annuity  for  life/'  "  ain^ 
ing  and  to  be  paid  out  of  the  property  of  the  society," 

[BoviLL,  C.  J.  You  omit  the  words  '*  if  the  funds  will 
admit"] 

Here  the  funds  do  admit,  as  appesars  by  the  case.  It 
is  true  there  is  nothing  in  the  rules  to  prevent  the  rents 
being  applied  to  the  outgoings  and  other  purposes  of  the 
society,  and  the  contributions  and  fines  to  the  payment 
of  the  annuities.  But  for  the  purposes  of  the  vote  it  is 
submitted  that  the  principle  of  apportionment  ought  to 
be  applied.  The  case  of  an  ordinary  partnership  affords 
an  analogy  in  the  respondent's  favour,  Baxter  v. 
Brown  (a)  is  an  authority  that  the  rule  applicable  to 
shares  in  a  joint-stock  company  is  not  applicable  to  the 
case  of  a  simple  partnership,  but  that  although  by  the 
deed  of  partnership  the  land  is  vested  in  trustees,  each 
partner  (provided  his  share  in  the  real  property  is  suffi- 
cient  in  value)  is  entitled  to  a  vote. 

BoviLL,  C.J.  In  this  case  it  has  not  been  contended 
that  the  respondent  had  a  legal  interest  in  the  real 
property  belonging  to  the  society,  but  that  he  had  an 
equitable  interest  in  respect  of  it,  which  entitled  him  to 
a  vote.  Under  the  31st  rule  of  the  society  the  respon- 
dent was  entitled  to  an  annuity  for  life^  if  the  funds 

(a)  7  M.dsO.  198;  S.  C.  nom,  Baxter  ?.  Newman,  1  Luko,  287* 
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1869  would  admit,  "  arising  and  to  be  paid  out  of  the  property 
lioBiKsuK      ^f  *^®  society/'  And  if  the  word  "  property  "  were  there 

AiKOE  ^^^  ^  denote  real  property,  I  think  that  this  claim 
might  be  sustained.  But  if  the  word  ''property"  be 
not  so  used,  but  means,  as  I  think  it  clearly  does,  the 
whole  property  belonging  to  the  society,  it  is  extremely 
difficult  to  see  what  direct  interest  the  respondent  can 
have  either  in  the  real  estate  or  in  the  rents  of  the  society. 
With  perfect  propriety  the  trustees  might  have  paid  the 
annuitants  out  of  the  contributions  and  fines  of  members, 
and  they  were  in  no  way  bound  to  make  the  payment  out 
of  the  rents  of  the  real  estate.  Under  these  circumstances 
I  think  the  case  falls  within  the  authority  of  Bennett  v. 
Blaine  (a),  and  Oainaford  v.  Freeman  (6),  and  that 
there  is  no  such  direct  and  certain  interest  in  the  land 
as  will  confer  a  vote.  By  those  authorities,  and  also 
by  Bulmer  v.  Norria  (c),  I  feel  bound,  and  I  think 
this  case  is  within  the  principle  which  they  have  es- 
tablished, and  not  within  Baxter  v.  Brown  (cQ.  The 
decision  of  the  Revising  Barrister  must  therefore  be 
reversed. 

Btles,  J.  I  agree  that  the  authorities  conclude  this 
case,  and  I  think  that  the  value  of  our  decisions  would 
be  impaired  if  we  were  not  governed  almost  supersti- 
tiously  by  authority.  Whether  apart  from  authority  I 
should  have  entirely  agreed  it  is  xmnecessary  to  state. 

Keating,  J.  The  respondent  must  show  that  he  has 
an  equitable  interest  in  land,  and  I  can  find  nothing  in 

(a)  Hopw.  A  PA.  85;  S.  G.  16  (c)  K.  ^  Q,  821;  S.  C.  9  0.  S. 

a  B,  N,  S.  518.  N.  8. 19. 

(h)  Hopw.  ^  Ph.  255;  8.  C.  15  (d)  7  M.  ^  0.   198;  S.  G.  1 

a  B.  N.  S.  185.  Lutw.  287. 
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this  case  which  would  enable  him  to  compel  the  trustees       1869. 
to  appropriate  a  single  shilling  necessarily  from  the  land      Robinsow 
to  the  payment  of  his  annuity.     There  may  be  expe-       ^  J*^^ 
diency  in  making  the  payment  in  that  way,  and  it  may 
in  £act  have  been  so  mada   But  supposing  the  contribu- 
tions and  fines  abundant  to  meet  all  payments,  including 
the  annuities,  Mr.  HensTnan  has  been  unable  to  point 
to  anything  in  the  niles  which  would  prevent  the  pay- 
ments being  so  made,  and  the  rents  accumulated  by 
the  trustees.    The  authorities  conclude  the  case  in  any 
view. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The 
respondent  had  no  equitable  estate  or  interest  in  the  land 
of  this  society.  If  the  land  had  been  specifically  charged, 
or  if  the  society  had  acted  on  their  80th  rule,  and  had, 
under  that  rule,  set  apart  real  estate  to  provide  an  an- 
nuity fund,  then  indeed  the  annuitants  would  have  been 
entitled  to  a  vote.  So,  agam,  if  in  the  Sist  rule  ''  pro- 
perty" meant  real  property.  But  "property'*  there 
means  the  whole  funds  of  the  society,  and  there  is  no 
more  a  specific  charge  in  favour  of  the  annuitants  than 
of  the  sick  members.  The  74th  section  of  the  6  Vid, 
a  18,  provides  "  that  the  cestui  que  trust  in  actual  pos- 
session, or  in  receipt  of  the  rents  and  profits,"  shall  have 
the  right  to  vote.  I  think  that  means  the  receipt  of  the 
rents  and  profits  as  such,  and  not  a  payment  out  of  a 
general  fund,  into  which  other  persons  may  dip  their 
hands  for  other  purposea 

Decision  reversed. 

Attorneys — For  Appellant^  J.  Whitehouse. 

For  Bespondent,  Hensrnan  dk  Nicholson. 
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A  T  a  Court  held  before  the  BevisiDg  Barrister  for  the 

city  of  Hereford^  FredeAch  BodeiHiam,  duly  ob- 
jected to  the  name  of  John  Fryer  being  retained  on  the 
St  John  Baptist  list  of  voters  for  the  city  of  Hereford. 
It  was  proved  that  John  Fryer  occupied  one  of  a 


Fryer,  Appellant ;  Bodenham,  Respondent. 

Jan.  22. 

The  mere 
facta,  that 
occnpation 
waa  originally 
confen'ed 
from  charit- 
able motives, 
and  is  still 
enjoyed  with 

will  not,  if  the  series  of  eleven  houses,  known  as  *^Lord  Coningsby'a 
occupier  HospUdl,^'  originally  founded  in  1614*,  and  that  he  had 

amount  to 
freehold, 
preclude  him 
from  the 
franchise. 

In  an 
institution 
ctMed"  Lord 
Coningaby*8 
Hospital," 
founded 
A.D.  1614,  the 
claimant 
occupied  a 
hoase  and 
garden,  to 
which  he  was 
appointed  for 
Ids  life,  and 
from  which 
he  could  not 
be  disturbed, 
except  for 
felony.    He 
had  let  the 

garden.  He  and  the  other  inmates  were  called  servitors,  but  rendered  no  service, 
though  they  were  bound  to  observe  certain  rules,  under  penalty  of  a  fine.  The  gate 
was  locked  at  9  p.m.,  and  none,  without  special  leave,  could  after  that  hour  enter  or  go 
out.  No  one  could  be  absent  more  than  three  days  without  leave;  attendance  at 
chapel  was  required  ;  misconduct  was  prohibited ;  clothes  and  coals  were  supplied  to 
the  servitors  from  the  funds  of  the  hospital. 

HM,  that  the  daimant  possessed  a  freehold  interest,  and  was  entitled  to  rote  as 
occupying  as  "  owner  "  within  the  meaning  of  "  The  Representation  of  the  People  Act, 
1867  "  (30  &  81  Vict.  c.  102),  sect.  8. 


SO  occupied  during  the  qualifying  period,  and  had  been 
separately  rated,  and  had  paid  all  poor  rates  in  respect 
of  such  occupation,  but  that  some  of  the  said  rates  had 
been  afterwards  returned  to  him  by  Mr.  Arhwright, 
hereinafter  named,  in  consequence  of  a  request  made  by 
the  occupants  of  the  hospital,  but  such  return  was 
optional,  and  a  mere  matter  of  grace  on  his  part.  It  was 
further  proved  that  a  notice  of  objection,  good  in  form, 
was  duly  served  on  the  said  John  Fryer,  and  that  the 
said  John  Fryer* a  claim  was  in  respect  of  occupation  of 
one  of  a  series  of  houses  known  as  '*  Lord  Coningabya 
Hoafpibaly"  for  and  occupied  by  six  soldiers  of  three  years' 
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service^  and  five  domestic  servants,  who  have  lived  in        1869. 
service  for  seven  years,  and  who  are  badly  off  in  their       fstu 
circumstances.    That  the  said  eleven  occupiers  (of  whom     bopuhax. 
the  claimant  was  one)  are  called  servitors,  and  that  one 
of  them  is  appointed  superintendent  or  corporal  by  Mr. 
Arhwi^htf  and  is  called  Corporal  Coningsby.    It  was 
further  proved  that  the  persons  who  occupy  these  eleven 
houses   are  nominated    by    John  Hunger/ord  Ark- 
wrigkty  Esq.,  of  Hampton  Court,  who  owns  the  Con- 
ingsby estates,  out  of  which  fixed  payments  to  the  occu- 
pants of  the  houses  are  mada 

It  was  further  proved  that  rules  had  been  made  in  the 
year  1614  (when  the  hospital  was  founded)  for  the  go- 
vernment of  the  occupants  of  the  hospital,  but  it  ap- 
peared that  these  had  become  partly  obsolete,  but  it  was 
in  evidence  that  Mr.  Arkwright  could  do  as  he  liked 
with  regard  to  the  rules,  and  that  he  appointed  the  in- 
mates of  the  hospital  as  servitors  to  their  respective 
houses,  and  that  the  funds  of  the  hospital  came  from 
Mr.  Arkwright's  estate,  and  were  distributed  equally 
among  the  servitors. 

The  evidence  given  also  proved  that  the  servitors  paid 
no  rent,  and  that  clothes  and  coals  were  supplied  to 
them  out  of  the  funds  of  the  said  hospital. 

The  houses  are  built  on  two  sides  of  a  quadrangle,  a 
portion  of  the  other  sides  of  which  is  occupied  by  a  chapel 
and  a  common  halL  This  quadrangle  is  entered  by  an 
iron  gate,  which  opens  into  the  street^  and  the  key  of 
which  gate  is  kept  by  the  corporal  of  the  hospital  The 
gate  is  locked  at  nine  o'clock  in  the  evening,  after  which 
time  none  of  the  occupants  can  enter  from,  or  go  out 
into  the  street,  or  beyond  the  limits  of  the  hospital, 
without  the  special  license  of  the  corporal    The  occu- 
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1869.       pants  of  the  houses  occasionally  dine  together  in  the 

Frysb       common  hall,  and  they  are  expected  to  attend  service 

BorjsNHAM.     ^^  certain  fixed  days  in  the  chapel^  and  not  to  be  absent 

more  than  three  days  at  a  time  without  the  leave  of  the 

corporal. 

When  a  man  is  appointed  to  one  of  the  houses  he  holds 
it  and  a  garden  near  to  it  for  his  life,  and  cannot  be  dis- 
turbed in  his  occupation  by  Mr.  Arkwrigkt  or  anyone 
else,  except  for  a  murder  or  a  felony,  or  something  of 
that  kind«    It  was  agreed  that  none  of  the  houses  had 
ever  been  let  by  any  of  the  persons  appointed  to  them, 
but  a  garden  outside  the  hospital  and  appertaining 
thereto,  held  by  the  said  John  Fryer,  had  been  let  by 
him  because   he  was  too  old    to  cultivate  it  himself. 
That  there  is  no  service  or  duty  to  be  performed  by  the 
servitors,  but  they  are  subject  to  certain  rules  of  the 
hospital,  which  they  must  obey  under  penalty  of  a  fine. 
They  are  bound  by  these  rules  to  attend  the  chapel  at 
regular  times,  to  keep  the  windows  of  their  houses  clean, 
not  to  become  intoxicated,  nor  to  use  profane  oaths,  and 
not  to  be  absent  from  the  hospital  for  more  than  three 
dajTs  at  any  one  time  without  the  corporal's  leave.  That 
the  said  John  Fryer  did  not  produce  any  deed  or  other 
document 

The  Bevising  Barrister  held  that  the  occupation  of 
the  appellant  was  eleemosynary  in  its  character,  and  that 
he  did  not  occupy  as  owner  or  tenant  within  the  mean* 
ing  of  "The  Kepresentation  of  the  People  Act,  1867," 
and  accordingly  expunged  his  name  from  the  register. 

If  the  Court  should  be  of  opinion  that  the  said  John, 
Fryer  and  the  nine  other  persons  objected  to  did  occupy 
as  owners  or  tenants  within  the  meaning  of  "  The  Bepre* 
sentation  of  the  People  Act,  1867/'  then  their  names  were 
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to  be  restoied  to  the  St,  John  Baptist  list  of  voters,  from  1869. 
which  the  same  had  been  expunged,  and  the  register  of  fbter 
voters  was  to  be  amended  accordingly.  BoDKNnAir. 

But  if  the  Court  should  be  of  opinion  that  the  said 
John  Fryer  and  the  other  nine  persons  so  objected  to 
did  not  occupy  as  owners  or  tenants  within  the  meaning 
of  the  said  Act,  then  the  register  of  voters  was  to  remain 
unaltered. 

DowdeaweU,  Q.C.,  and  Oeorge  Browne,  for  the  appel- 
lant. The  question  is,  whether  the  facts  as  stated  bring 
the  appellant  under  the  category  dealt  with  in  the  case 
respecting  Lord  BurgJUey's  Hospital,  Simpson  v. 
Wilkinson  (a),  or  under  that  considered  in  the  case  of 
the  Knights  of  Wi/ndsor,  HearUey  v.  Banks  (b).  This 
is  the  case  of  a  borough  vote.  It  can  be  shown  that  the 
appellant  really  has  the  qualification  of  a  county  voter. 
Therefore,  being  in  occupation,  he  comes  under  one  of  the 
classes  of  occupier,  as  owner,  or  tenant,  under  2  Will,  4, 
c.  45,  s.  27,  and  "  The  Representation  of  the  People  Act, 
1867,''  (c),  a  3.  In  Simpson  v.  Wilkinson  (d),  a  freehold 
building  was  divided  iDto  several  rooms,  each  of  the  annual 
value  of  £4.  Each  room  was  separately  inhabited  by  a 
bedesman.  No  person  admitted  as  a  bedesman  had  ever 
been  known  to  be  removed  during  his  life,  but  a  power 
of  eviction  was  reserved  in  the  ordinances  by  which  the 
hospital  was  governed,  for  certain  infirmities  and  vices 
specified  therein,  and  it  was  held  that  the  bedesmen 
were  each  entitled  to  a  separate  equitable  estate  of  free- 


(a)  1  Luiw.  169  \  1  M.  A  O,  (e)  30  &  81  Via.  o.  102. 

60.                                           •  (rf)  1  Lvtw.  168 ;  S.  0.  7  M.  is 

(5)  JT.  ±  Q.  219;  S.  0.  5  0.  B,  Q.  50. 
N.  8.  40. 
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1 869,  hold  in  their  respective  rooma  The  right  of  the  bedeemen 
Fbtxb  of  the  same  hospital  to  the  franchise  was  again  contested, 
BosssHAx.  ^^^  confirmed  in  Roberts  v.  Perdval  (a),  where  Erie, 
C.J.,  says,  ''but  if  a  person  have  an  estate,  whether 
legal  or  equitable,  it  matters  not  whether  the  motive  of 
the  donor  was  of  a  charitable  nature,  or  whether  the 
feelings  of  the  parties  who  took  the  estate  and  enjoyed 
the  profits  under  it  ought  to  be  the  feeling  of  eleemosynary 
grantees.''  It  is  clear  if  the  appellant  had  not  a  free- 
hold, yet  he  had  an  occupation  in  his  own  right. 

[Byles,  J.  He  must  have  such  an  occupation  as 
would  entitle  him  to  maintain  an  action  of  trespass  ?] 

Yes — it  must  be  a  right :  something  beyond  that  of  a 
servant. 

The  word  ''  tenant  '*  may  include  a  tenant  at  will  It 
does  not  necessarily  imply  a  reservation  of  rent,  or  a  fixed 
term  of  occupation.    Lodce  v.  Matthews  (b). 

Macnamara,  for  the  respondent  The  appellants  do 
not  occupy  either  as  owners  or  as  tenanta  Firsts  not  as 
tenants,  because  no  relation  of  landlord  and  tenant 
exists  between  them  and  Mr.  Arhunnght.  Secondly,  not 
as  owners,  because  the  nature  of  the  enjoyment,  and  the 
restrictions  upon  it  interfere  with,  and  divest  it  of,  the 
character  of  ownership.  The  occupation  is  purely  of  an 
eleemosynary  kind.  It  is  expressly  found  in  the  case 
that  ''  Mr.  Arhwright  could  do  as  he  liked  with  regard 
to  the  rules." 


(a)  H&pw.  d:  PL  121 ;  S.  C.  18  (6)  18  0.  B,  M  S.  763. 

a  B.  N.  8.  86. 


XXXlf.  VICTORIA.  209 

[KEATTNGy  J.    There  seeros  to  be  some  limit  to  his       18G9. 
power,  because  it  h  also  found  that  '^  when  a  man  is        Frtbr 
appointed  to  one  of  the  houses  he  holds  it  .  .  \  .  for  his     BonsKUAtf. 
life,  and    cannot   be   disturbed  in    his  occupation  by 
Arkwright  or  any   one    else,  'except  for  murder  or 
felony/  "] 

But  it  seems  as  if  Mr.  ArkwiigM  might  make  what 
roles  he  pleases,  and  perhaps  such  as  would  disturb  the 
security  enjoyed  under  the  existing  ones. 

[Montague  Smffh,  J.  But  in  the  Iniis  of  Court 
tenants  for  life  are  subject  to  rules  made  by  the  benchers, 
but  that  subjection  surely  would  not  interfere  with  their 
franchise  ?]  \ 

They,  however,  are  not  liable  to  such  an  interference 
with  their  enjoyment  as  to  be  locked  in  at  a  certain  hour 
at  night,  as  these  men  are. 

[BoviLL,  C.J.  Suppose  a  freeholder  to  give  permis- 
sion to  an  old  servant  to  reside  in  a  house  for  his  life, 
but  not  by  deed,  so  that  he  would  clearly  not  be  tenant 
for  life  in  the  legal  sense,  surely  he  would  occupy  as 
tenant  ? 

Montague  Smith,  J.  Would  it  make  any  difference 
if  the  owner  coupled  with  the  permission  a  stipulation 
that  he  should  not  smoke,  or  give  him  annually  £\Q  and 
coals  ?    Would  he  be  any  the  less  a  tenant  ? 

BvLES^  J.     You  must  make  these  men  out  to  be 
licensees,  and  nothing  more.] 
VOL.  I.    n«c.  p 
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18G9.  It  is  submitted  that  the  legal  estate  is  in  Arhwrigkt^ 

FxTBB       and  he  appoiuts  these  men  to  occupy  for  life. 


T. 
BOPUBAV 


[BoviLL,  C.J.  But  the  case  finds  in  effect  that  they 
are  entitled  for  life.  It  is  nowhere  stated  that  Arkvmght 
has  any  property  in  the  premises.] 

In  HeaiHey  t.  Banks  (a),  the  military  knightB  of 
Windsor,  though  they  had  a  house  specially  allotted 
to  each^  were,  as  regards  the  rules  by  which  they  were 
goyemed,  fully  as  independent  as  the  claimant  here  is, 
yet  notwithstanding  the  decision  in  Simpson  v.  TVUkin- 
son  was  cited,  they  were  held  not  to  be  entitled  to  the 
franchise.  The  ground  of  the  decision  was  that  the 
character  of  the  body  was  purely  eleemosynary. 

In  Heath  v.  Haynes  (b),  the  case  of  a  similar  hospital 
called  Earl  Leicester  s,  at  Wai^tuick,  the  brethren  were 
held  not  to  be  entitled  to  votes  for  the  borough,  the 
Court  being  of  opinion  that  they  did  not  occupy  as 
owners  or  teoants. 

In  Bridgewater  v.  Durant  (c),  the  case  of  the  lay 
clerks  at  Win/lsor  appointed  by  the  dean  and  canons, 
the  fact  of  appointment  to  a  house,  without  power  to  let 
it,  but  as  it  seemed  on  the  facts,  for  life,  was  held  not  to 
show  an  occupation  as  owner  or  tenant  to  qualify  for  the 
borough  franchise. 

In  Freernan  v.  Oainsford  (d),  where  the  inmates  of 
Lord  Shrewsbury's  Hospital  in  Sheffield,  claimed  the 
county  franchise,  the  Court  in  deciding  against  them 


(a)  K.  d:  G.  219  ;  S.  C.  6  C,  B.         (e)  K.  <fc  0.  877;  S.  C.  11 C.  B. 

N.  S.  40.  N.  S,  7. 

(6)  ir.  dC?  (?.  99;  a  C.  8  C.  B.         (rf)  JT.  ifr  0.  US;  S.  C.  11  a  B. 

N,  S.  889.  ^.  S,  68, 
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laid  great  stress  upon  the  fact  of  its  being  a  cliaritable       1869. 
institution,  as  a  test  to  ascertain  if  the  members  could  bo       F&tsb 
said  to  have  such  a  legal  or  oquitable  estate  as  would    Bodbxiiaji. 
confer  the  right  to  vote.    The  eleemosynary  character  of 
the  claimant's  occupation  continues  from  the  origin  of 
the  charity  to  the  present  day.    It  is  plain  from  the 
statements  in  the  case  the  occupation  is  subordinate  to 
the  purpose  of  the  charity.    There  is  no  independent 
occapatton. 

Dowdeswdl^  Q.C.,  in  reply,  was  not  called  upon, 

BoyiLL,  C.J.  I  am  of  opinion  that  the  claimant 
was  the  occupier  of  a  house  as  owner  within  the  meaning 
of'  The  Representation  of  the  People  Act,  1867/'  and 
it  seems  to  me  that  the  present  case  is  undistinguishable 
in  principle  from  the  case  of  RdbeHa  y.  Perdval.  There, 
as  here,  the  cases  of  Heartley  v.  Banks  and  Freernan  v, 
Oai/Mford  were  strongly  relied  on,  but  the  distinction 
between  those  cases  and  that  of  Simpson  v,  Wilkinaon 
was  pointed  out  most  clearly  by  Erie,  C.J.  Ho  there 
says  (a),  **  But  there  is  a  broad  distinction  in  my  mind 
between  the  present  case  and  each  of  those  cases  ;  for  in 
them  there  was  a  governing  body  of  trustees  in  whom 
the  legal  estate  was  necessarily  to  continue  vested  for  the 
purpose  of  executing  the  trust  to  be  performed  by  them, 
and  the  profits  of  the  endowment  did  not  belong  ab- 
solutely and  without  any  intervening  person  to  those 
who  claimed  to  be  qualified  by  reason  thereof.  The 
trustees  were  to  receive  the  profits,  and  then  tlie  poor 
knights  of  Windsor  were  entitled  to  claim  a  portion  of 

(o)  Hop.  4'  Ph.  129. 
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1869.  the  money  out  of  those  profits ;  and  so  the  inmates  of 
Fetxr  Lord  Shrewahnry's  Hospital  were  entitled  to  receive  a 
BoDVHSAx.  portion  of  the  money  from  the  trustees  without  them- 
selves having  any  estate  at  all ;  though  in  each  of  those 
cases  the  trustees  were  bound  to  find  lodgings  for  the 
inmates.  But  in  Lord  Burleigh's  Hoapital  the  members 
are  when  named  to  be  placed  in  certain  rooms,  and  in 
those  rooms  they  are  to  continue  till  they  die/'  Now 
apply  that  to  the  present  case.  As  to  the  distinction 
attempted  to  be  made  by  Mr.  Mcuma/mara,  the  case  of 
Roberts  v.  PerdvcU,  is  clearly  applicable.  There  is  here 
a  distinct  finding  that  when  a  man  is  once  appointed  ho 
holds  the  house  for  his  life^  and  cannot  be  disturbed 
unless  he  be  convicted  of  murder  or  felony.  That,  to 
my  mind,  is  a  clear  statement  of  a  freehold  interest.  As 
to  the  power  of  removal  on  conviction  of  murder  or 
felony,  there  were  similar  but  stronger  provisions  in 
MobertsY.  Percival,  as  appears  from  the  ordinances  which 
are  set  out  in  Simpson  v.  Wilkinson^  which  related  to 
the  same  hospital.  There  are  there  ordinances  (a),  that 
if  any  of  the  occupants  are  afflicted  with  certain  diseases, 
or  convicted  of  drunkenness,  barratry,  adultery,  or  such 
like  faults,  or  shall,  after  warning,  play  at  cards,  dice,  or 
other  unlawful  game,  they  shall  be  displaced  and  their 
allowance  stopped.  The  Revismg  Barrister  in  the  present 
case  gives  as  the  ground  on  which  he  held  that  the 
claimants  were  not  entitled  to  vote,  that  the  occupation 
was  eleemosynary  in  its  character,  but  it  is  clear  that 
there  are  many  cases  in  which  persons  may  occupy  as 
the  objects  of  charity,  but  still  may  occupy  as  owners  or 
tenants^  and  that  point  was  raised  in  Roberts  v.  Percivalf 

(a)  Ord.  U  and  12, 
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and  the  .Court  laid  down  there  that  the  manner  in  which       1869. 
the  occupation  is  conferred  cannot  affect  the  character  of       Fbtbr 
the  occupation  in  respect  of  the  franchise.     Therefore  I     Boothhxk. 
think  that  the  Revising  Barrister  was  wrong,  and  that 
his  decision  should  be  reversed.   I  was  requested  by  my 
brother  Byles,  who  was  obliged  to  leave  the  Court,  to 
say  that  so  far  as  he  had  heard  the  argument,  he  enter- 
tained the  same  opinion. 

Keating,  J.  I  am  of  the  same  opinion.  No  doubt 
in  the  case  of  Heurtley  v.  Banks^  expressions  were  used 
in  the  judgment  which  have  created  the  difficulty  in  the 
present  case,  but  it  is  to  be  remembered  that  that  case 
is  not  only  distinguishable  from  this  case  in  its  facts,  but 
also  that  it  underwent  review  in  the  case  of  RoheHs  v. 
Perdval,  and  all  the  points  insisted  on  by  Mr.  Macna- 
mara  were  urged  there,  and  the  Court  held  that  there 
was  nothing  to  prevent  the  claimants  acquiring  an 
equitable  freehold.  The  decision  here  of  the  Revising 
Barrister  is  that  the  occupation  was  of  an  eleemosynary 
character,  and  probably  by  that  he  intended  to  bring  the 
case  within  the  observations  in  JBeaHley  v.  Banks.  He 
has,  however,  not  only  found  that  the  occupation  was  of 
an  eleemosynary  character,  but  he  has  also  set  out  the 
facts  on  which  he  founded  his  opinion ;  and  though  we 
have  held  that  the  Revising  Barrister  by  his  finding  on 
a  matter  of  fact  may  conclude  the  point,  yet  if  he 
submits  the  circumstances  on  which  he  founded  his 
opinion,  the  Court  will  examine  them  to  see  if  he  be 
justified  in  that  opinion.  The  case  of  Roberta  v.  Per- 
eival  shows  that  the  mere  circumstances  of  the  origin 
of  the  occupation,  where  eleemosynary,  will  not  neces- 
sarily prevent  the  parties  concerned  from  acquiring  a 
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1869.  freehold  interest,  to  confer  the  franchise,  and  indeed  that 
Frter  must  have  been  implied  in  every  one  of  those  cases. 
BoDBKBAu.  Therefore  that  alone  cannot  disentitle  the  claimants  to 
vote.  In  this  case  there  is  a  distinct  finding  that  the 
appointees  had  the  right  to  occupy  for  their  lives,  and 
that  that  right  could  not  be  divested  except  by  their 
committing  murder  or  felony  or  the  like,  a  matter  not 
to  be  assumed  as  probable.  In  addition  to  that  it  is 
not  stated  in  whom  the  legal  estate  is  vested,  and  the 
only  persons  who  deal  with  the  occupation  are  these 
servitors,  as  they  are  called.  There  is  also  one  state- 
ment of  an  act  of  ownership  which  is  important^  namely, 
that  though  these  persons  do  not  generally  let  their  land 
but  occupy  it  themselves,  yet  that  a  garden  was  let  by 
one  of  the  servitors,  and  that  was  an  act  of  ownership  by 
him,  and  he  appears  to  have  done  so  without  interference 
by  anyone.  Therefore,  I  think  that  the  Revising  Bar- 
rister was  mistaken  in  relying  on  the  fact  of  the  origin 
of  the  occupation  being  more  or  less  eleemosynary,  and 
that  his  decision  must  be  reversed. 

Montague  Smith,  J.  I  am  of  the  same  opinion ;  and 
it  appears  to  me  that  the  appellant  had  a  freehold  inter- 
est in  the  house  assigned  to  him.  It  is  expressly  found 
by  the  case  that  he  had  it  for  his  life,  and  could  not  be 
disturbed,  except  in  the  case  of  his  committing  murder  or 
felony,  and  there  is  nothing  indefinite  nor  arbitrary  in 
that  which  could  detract  from  his  estate.  He  has  then  a 
freehold  ;  he  is  also  in  the  occupation  of  the  house,  for  it 
is  not  suggested  that  anyone  else  is  occuping  it  I  should 
have  thought  that  this  was  a  proper  decision  to  have 
arrived  at  if  there  had  been  no  authorities  to  guide  us, 
but  I  also  think  that  the  case  is  clearly  within  those  of 
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Simpson  V.  Wilkinson  and  Eoberts  v.  P&i*cival,  and  is       1869. 
distinguishable  from  Heartley  v.  Banks  on  the  ground       Fatbr 
found  here  by  the  Revising  Barrister.     In  HeaiHey  v.     bodmhiii. 
Banks  it  did  not  appear  that  the  knights  had  the  occu- 
pation of  specific  rooms  definitely  assigned  to  them,  but 
only  lodgings  which  might  be  shifted  from  time  to  time^ 
and  therefore  they  had  not  a  freehold  interest.     That 
case  is  also  distinguishable  from  the  present  case  on 
other  grounds.     Therefore  I  am  of  opinion  that  our  de- 
cision should  be  for  the  appellant 

Judgment  for  the  appellant 

Attorneys — For  Appellant,  Hancock,  Savmders^  <fe 

Hawksford. 
For  Respondent^  WestaU  &  Roberts. 
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Trottek,  Appellant ;  Watson,  Respondent. 

Jan.  25. 

A  right  by        A  T  a  Court  for  the  revision  of  the  list  of  voters  for 

contract  to         jCa. 

have  a  lease  knights  of  tho  shire,  held  on  the  16th  day  of 

gmntcd  upon 

the  fulfilment  September^  1868,  at  Jarroiv,  in  and  for  the  northern 
(other  than  division  of  the  county  of  Durkam,  and  by  adjoum- 
moneypay-  ment  on  the  7th  day  of  October^  1868,  at  the  city  of 
"nder  30°&^3i  Durliam,  in  and  for  the  said  northern  division,  before 
rs^confer a  ^^®  ^^  *^®  barristers  appointed  to  revise  the  list  of 
Tote,  although  voters  for  the    said  division,   George  Stillman   duly 

the  claimant  j  u  j 

is  let  into  pea-  objected  to  the  name  of  Robert  Anderson  being  re- 

Kcssion  pend- 
ing the  fulfil-    tained  in  the  list  of  voters  for  the  township  of  Hed" 

conditions.       wovth,  MonJcton,  and  Jarrow,  in  the  said  northern 

Bv  an 

agreement  division  of  the  coimty  of  Durham, 

^nwTn  fee,  '^^^^  ^^rae  and  qualification  of  the  said  Robert  An- 

of^  ir*l(S^"  d!<J7'«on  appeared  on  the  list  of  claimants  published  by 

company,  and  the  overseers  of  the  said  township  in  the  subjoined 

one  C,  It  was  * 

agreed  that       form  : — 
the  owner 
should,  on  tho 
requirement 

of  C,t  with  the  consent  in  writing  of  tho  trustees^  grant  at  a  ground  rent  to  certain 
workmen  selected  by  the  trustees,  ninety-nine  years*  leases  of  building  sites,  and  that  till 
the  granting  of  the  leases  the  land  should  be  C*8  security  for  money  advanced  by  him  to 
build  the  workmen^s  houses.  By  a  subsequent  agreement  between  the  trustees  and  ono 
of  the  workmen  (the  claimant  for  a  county  vote),  the  trustees  agreed  that  he  should 
have  a  lease  of  his  house  within  three  months  after  payment  of  the  purchase-money  (to 
be  paid  by  yearly  instalments),  provided  he  observed  the  conditions  in  the  agreement, 
and  the  rules  of  the  company.  Fending  the  fulfilment  of  the  conditions  the  claimant 
was  let  into  possession,  and  had  paid  the  ground  rent,  and  such  instalments  of  the 
purchase-money  as  had  become  due,  and  hitherto  observed  the  rules,  but  the  mort- 
gagee had  not  required  a  lease,  or  been  paid  off,  nor  had  the  trustees  consented  in 
wnting : — lleld^  that  the  claimant  was  sot  the  lessee  or  assignee  of  a  term  originally 
criDatcd  for  not  lees  than  sixty  years  within  80  &  31  Vict,  c.  102,  s.  5. 

tSembUf  that  an  equitable  interest  in  an  ascertained  legal  term  is  within  the  section. 
Quccre^  when  there  is  no  legal  term. 
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Andertofiy  Robert 

JQ,  Clayton  St^ 
Jarrow 

Leasehold 
house 

16,  Clatftoth  St., 
Jarrvw 

1869. 


Tborbb 

T. 

Waisov. 


The  following  facts  were   established  by  the  evi- 
dence : — 

By  memorandum  of  agreement,  dated  the  1st  day  of 
May^  1863|  and  made  between  Sir  Walter  Charles 
James,  Bart.,  and  Dame  Sarah  Carolvae,  his  wife,  of 
the  first  part,  John  M'lntyre,  Oeorge  Shaiy,  RobeH 
Armsirony^  and  William  Bell,  of  the  second  part,  and 
John  Clayton  of  the  third  part  (and  which  said  memo- 
randum is  to  be  taken  as  part  of  this  case),  after  stating 
that  certain  parcels  of  ground,  part  of  the  JaiTOW 
Orange  Ustate,  over  which  the  said  Dame  Saiuh 
Caroline  James  had  an  absolute  power  of  appoint- 
ment, had  been  laid  out  as  the  sites  for  one  hundred 
dwelling-houses,  and  that  it  was  intended  that  the  said 
one  hundred  dwelling-houses  should  be  built  by  means 
of  the  monthly  contributions  of  one  hundred  workmen, 
who  had  been  selected  by  the  said  parties  thereto  of  the 
second  part ;  and  that  in  the  meantime,  until  such  con- 
tributions should  have  been  fully  paid  up,  such  sum  and 
sums  of  money,  not  exceeding  in  the  whole  £7,000,  as 
should  be  required  for  the  completion  of  the  said 
dwelling-houses  over  and  above  the  contributions  from 
time  to  time  accruing,  should  be  advanced  by  the  said 
John  Clayton,  and  should  be  repaid  to  him  with 
interest  after  the  rate  of  £5  per  cent,  per  annum,  out 
of  such  contributions,  and  that  a  lease  for  99  years 
from  that  day,  at  the  rent  of  98.  G<2.  per  annum,  should 
be  granted  to  each  of  such  workmen  of  the  site  of  each 
such  dwelling-house,  when  and  so  soon  as  the  said  John 


V. 

Watsow. 
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1869.  Clayton,  with  the  consent  m  writing  of  the  mid  par- 
Trottkr  ^^^  thereto  of  the  second  part,  should  require  the  same 
to  be  granted.  It  was  declared  and  agreed  that  in  the 
meantime,  and  until  such  leases  should  be  granted,  the 
said  parcels  of  land,  and  the  houses  and  buildings  which 
should  from  time  to  time  be  erected  thereon,  should  be 
a  security  to  the  said  John  Clayton  for  so  much  and 
such  part  of  the  sum  and  sums  of  money  which  should  be 
advanced  by  him  from  time  to  time  as  aforesaid,  as  should 
from  time  to  time  remain  due  and  unpaid,  with  interest 
thereon  at  the  rate  of  £5  per  cent  per  annum,  and 
that  such  further  instruments  necessary  to  give  e£Fect  to 
such  security,  should  be  executed  on  the  request  of  the 
said  John  Clayton.  And  the  said  several  persons^  par- 
ties thereto  of  the  second  part,  agreed  to  superintend 
the  erection  of  the  said  dwelling-houses,  and  that  the 
same  should  be  completed  according  to  a  plan  approved 
by  Sir  Walter  Charles  James,  and  Dame  Sarah  Caro^ 
line,  his  wife,  and  to  collect  the  contributions  of  the 
workmen  for  whom  the  same  were  intended  to  be  built^ 
and  pay  the  amount  monthly  to  the  said  John  Clayton 
until  the  amount  of  his  advances  should  be  repaid  with 
interest  after  the  rate  of  five  per  cent,  per  annum. 

Leases  of  six  or  seven  of  the  said  sites,  with  dwelling* 
houses  erected  thereon^  had  actually  been  granted  to 
workmen  who  had  fully  paid  to  the  said  parties  of  the 
second  part  the  sums  agreed  on  between  them  as  the 
price  of  such  sites  and  houses  respectively,  which  sums 
had  been  handed  over  by  the  said  parties  of  the  second 
part  to  the  said  John  Clayton,  in  part  payment  of  his 
said  loan  and  interest 

The  remainder  of  the  sites  had  been  sold  by  the  said 
parties  of  the  second  part  to  workmen  under  agree- 
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ments  in  the  form  and  of  the  tenor  and  effect  of  the        1869. 
agreement  between  the  said  parties  of  the  second  part      Tbottkr 
and  the  said  claimant^  Robert  Anderson^  as  next  here-      wawov. 
after  mentioned.    But  leases  of  the  same  have  not  yet 
been  actually  granted.    At  the  date  of  these  agree- 
ments respectively!  the  houses  were  in  some  cases  not 
built,  and  in  other  cases  only  partially  so.    Where  not 
actually  built,  they  were  subsequently  completed  by  the 
respective  purchasers,  the  cost  being  defrayed  out  of 
money,  which  was  part  of  the  £7000  hereinbefore  men- 
tioned and  agreed  to  be  advanced  by  the  said  John 
Clayton,  and  which  said  sum  has  been  partly  repaid  by 
the  contributions  aforesaid. 

By  memorandum  of  agreement,  dated  the  18th  day 
of  July,  1864,  and  made  between  the  said  John 
M'lrUyre,  WiUiam  BeU,  George  Sharp,  and  Robert 
A^i^mstrong,  therein  described  as  trustees  to  the  Jarrow 
Building  Company  (and  who  and  their  successors  are 
thereinafter  referred  to  as  '^  the  said  trustees''  of  the 
one  part,  and  the  said  claimant,  Robert  Anderson 
(thereinafter  referred  to  as  "  the  said  purchaser"),  of  the 
other  part  (and  which  said  memorandum  is  to  be  taken 
as  part  of  this  case),  the  said  trustees  agreed  to  sell,  and 
the  said  purchaser  agreed  to  purchase,  the  leasehold 
piece  of  ground,  dwelling-house,  and  premises  situated 
in  No.  16,  Clayton  Street,  on  the  Ja/rrov)  Oramge 
Estate  aforesaid,  and  more  particularly  described  by  the 
plans  and  specifications  already  agreed  to  by  the  said 
purchaser,  to  be  held  for  a  term  of  99  years,  subject  to 
an  annual  ground  rent  of  9^.  6(i.,  to  be  paid  thereout  to 
the  said  Sir  Walter  Charles  James  or  his  agents,  at  or 
for  the  price  or  sum  of  £74.  And  it  was  agreed  that 
the  siud  purchase-money  of  £74  should  be  paid  by  fort- 
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1869.  nightly  instalments  of  55.  6d.,  being  after  the  rate  of 
Taottfb  ^^^  P^^  cent  per  annum  on  the  contract  price  of  each 
Watook.  house,  £o  per  cent,  per  annum  to  be  deducted  there- 
from for  interest  on  the  debt  standing  against  the 
said  purchaser  at  the  commencement  of  each  twelve 
months,  the  remainder  to  be  applied  to  the  reduction  of 
the  debt  standing  against  the  said  purchaser  at  the  com- 
mencement of  each  succeeding  twelve  months.  And  if 
the  purchaser  should  neglect  or  refuse  to  make  any  of 
the  said  fortnightly  payments,  when  the  same  respec* 
tively  should  become  due,  he  should  forfeit  and  pay  to 
the  said  trustees,  as  and  for  liquidated  damages,  the  sum 
of  threepence  for  the  first  neglect  or  default,  sixpence 
for  the  second,  one  shilling  for  the  third,  and  so  on, 
the  sums  increasing  in  the  same  ratio  for  each  suc- 
ceeding neglect  or  default,  until  such  sums  should  be 
equal  to  the  amount  the  said  purchaser  had  paid  to  the 
said  trustees  as  regular  subscriptions.  And  that  if  at 
any  time  such  should  be  the  case,  the  said  trustees 
should  have  full  power  to  enter  on  the  said  ground, 
house,  and  premises,  and  hold  the  same  as  if  the  now 
reciting  agreement  had  not  been  made,  and  forcibly  to 
expel  the  said  purchaser  without  any  ejectment  or  other 
legal  process,  and  to  plead  the  now  reciting  agreement  as 
conclusive  evidence  of  leave  and  licence.  And  it  was 
also  agreed  that  the  said  purchaser  should  have  posses- 
sion of  the  said  premises  from  and  after  the  signing  of 
the  now  reciting  agreement,  and  should  pay  all  ground- 
rent,  taxes,  rates,  cesses,  and  outgoings  in  respect  thereof; 
and  that  the  said  purchaser,  his  heirs  and  assigns,  should 
keep  and  maintain  the  said  dwelling-house  and  pre* 
mises  in  good  condition  and  repair,  and  that  until  all 
moneys  which  might  be  due  or  payable  to  the  said  trus- 
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tees  or  their  saocessors^  under  the  now  reciting  agree-  1869. 
ment  of  the  rules  of  the  Jarrow  Building  Company  Trottu 
aforesaid,  should  have  been  duly  satisfied,  the  said  trus-  Winov. 
tees  should  have  full  power  to  insure  the  said  dwelling* 
house  and  premises,  against  loss  or  damage  by  fire,  in 
such  name  and  for  such  sum  as  they  might  think 
necessary,  and  all  moneys  which  the  said  trustees 
should  pay  in  so  doing,  should  be  repaid  by  the  said 
purchaser  on  demand,  and  should  until  and  in  default 
of  payment  thereof,  be  a  charge  on  the  said  premises. 
And  that  the  said  purchaser  should  not  sell  or  transfer 
his  interest  in  the  said  house  and  premises,  to  any 
person  or  persons  whomsoever,  without  the  consent  or 
approval  of  the  said  trustees,  and  that  within  three 
months  after  aU  the  moneys  due  or  payable  under  the 
now  reciting  agreement ^  and  the  rules  of  the  Jarrow 
Buildvng  Company  aforesaid  had  been  duly  satisfied; 
and  provided  the  said  purcliaser  sh^dd  have  obs&rved 
and  performed  all  and  every  the  conditions  and 
agreements  therevn  contained,  and  also  all  and  evenj 
the  rules  and  regulations  for  the  time  being  of 
the  said  company,  and  on  his  part  to  be  observed 
and  performed,  the  said  trustees^  or  their  succes- 
sors, should,  at  the  request  and  costs  of  the  said  pur- 
chaser, give  him  a  proper  conveyance  in  duplicate 
of  the  said  leasehold  premises,  subject  to  the  said 
annual  ground-rent  and  the  powers  for  raising  the 
same. 

Upon  the  execution  of  this  agreement,  the  claimant 
was  let  into  possession  of  the  said  dwelling-house  and 
premises  therein  comprised. 

Since  the  making  of  the  contract  he  has  duly  paid 
all  instalments  according   to    the   contract,  and  has 
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1869*       observed  all  the  niles    and    regulations  of   the  said 

T&oTTui      building  company. 

WiTsoH.  -^^^  ^^®  houses  referred  to  in  the  firstly  recited  agree- 

ment had  been  erected  on  the  said  land  by  the  said 
trustees,  money  having  been  advanced  from  time  to 
time  for  that  purpose  by  the  said  John  Clayton  to  the 
amount  ol  £7000,  which  amount,  together  with  the 
monthly  contributions  of  the  said  workmen  from  time 
to  time  made,  covered  the  whole  cost  to  the  trustees  of 
the  erection  of  the  said  house&  Since  the  said  houses 
were  built,  the  agreed  ground-rent  of  9s.  6(2.  has  been 
yearly  paid  by  each  individual  purchaser  to  Sir  Waltei* 
JavfieSf  in  respect  of  each  house,  out  of  the  monthly 
payments  of  the  persons  for  whom  the  dwelling-houses 
were  built ;  the  interest  upon  the  said  sum  of  £7000, 
together  with  part  of  the  principal,  had  been  repaid,  so 
that  only  the  sum  of  £5000  was  on  the  31st  of  July^ 
18G7,  due  to  the  said  John  Clayton^  for  principal  and 
interest,  on  account  of  his  said  loan  »nce  that  date  ;  the 
amount  due  to  him  had  at  no  time  exceeded  that  sum, 
and  on  the  31st  of  Jvly,  1868,  and  at  the  time  of  the 
revision,  was  less. 

The  part  of  the  said  parcels  of  ground,  mentioned  in 
the  said  agreement  of  1st  May,  1863,  and  the  houses 
built  thereon,  not  included  in  the  leases  already  granted, 
were  on  the  31st  of  July,  1867,  and  have  since  con- 
tinued, a  sufficient  security  for  the  amount  due  to  Mr. 
Clayton  for  principal  and  interest 

The  aggregate  amount  of  the  respective  balances  of 
purchase-money  and  interest  due  and  unpaid  from  the 
respective  purchasers,  to  the  said  trustees,  for  sites  and 
houses  not  y^t  actually  leased,  has  always  exceeded  the 
said  amount  due  at  any  time  to  Mr.  Clayton. 
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[The  cose  then  stated  certain  facts  relevant  to  the       1869. 
question  of  value,  which  the  judgment  of  the  Court      Trottbr 
renders  it  unnecessary  to  set  out.]  Waisok. 

Upon  these  facts  it  was  contended  for  the  objector : — 

Ist  That  the  claimant  was  not  entitled,  either  as 
lessee  or  assignee,  to  the  said  house  for  the  unexpired 
residue  of  any  term  originally  created  for  a  period  of 
not  less  than  sixty  years,  so  as  to  entitle  him  to  be 
placed  on  the  register. 

[The  second  contention  related  to  the  question  of 
yearly  value  (which  on  the  principle  for  which  the 
objector  contended  was  less  than  £5).] 

On  the  other  hand,  it  was  contended  on  behalf  of  the 
claimants : — 

Ist,  That  although  no  term  had  actually  been  created 
at  law,  yet  there  was  a  valid  and  binding  contract, 
partly  performed  between  Sir  Walter  and  Lady  James, 
their  mortgagee,  Mr.  Clayton,  and  the  Trustees  of  the 
Building  Company,  for  the  granting  of  leases  to  their 
nominees  of  sites  and  houses  thereon  for  99  years,  from 
the  1st  of  May,  1863,  and  that  he,  the  claimant,  having 
contracted  with  the  trustees  that  ho  should  be  named  as 
one  of  such  lessees,  and  having  paid  part  of  the  pur- 
chase-money and  been  let  into  possession  of  the  pre- 
mises to  be  demised  to  him,  was  entitled  in  equity  to 
have  the  lease  granted  to  him  on  Mr.  Clayton's  debt 
being  paid  off,  and  was,  therefore,  cestui  que  ti'ust  in 
actual  possession,  and  had  a  sufficient  equitable  estate  as 
lessee  for  an  unexpired  term  of  not  less  than  sixty  years. 

2ndly.  That  Mr.  Clayton's  mortgage  debt  must  be 
treated  as  apportioned  upon  and  borne  by  the  various 
unleased  sites,  and  the  houses  thereon,  in  proportion  to 
the  balance  of  price  remaining  due  and  unpaid  for  the 
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1869.       same,  and  that  a  court  of  equity  would  so  apportion 

Trotter        SUch  debt. 

Watsoit.  [^^  third  contention  related  to  the  question  of  yearly 

value  (which  on  the  principle  for  which  the  claimant 
contended  was  not  less  than  £5).] 

The  Revising  Barrister  was  of  opinion  that  the  argu- 
ments on  behalf  of  the  claimant  were  sound,  and 
allowed  his  name  to  remain  on  the  register. 

The  questions  for  the  Court  were — Isi  Whether  the 
claimant  had  such  an  estate  and  interest  in  the  house 
and  premises  in  his  possession  as  to  entitle  him  to  be 
registered. 

[The  other  questions  related  to  the  principle  on  which 
the  yearly  value  was  to  be  estimated.] 

If  the  Court  should  decide  the  first  question  in  the 
negative,  the  name  of  the  claimant  was  to  be  erased 
from  the  register. 

Other  appeals  were  consolidated. 

Maniaty,  Q  C.  {Loveay  with  him),  for  the  appellant. 
The  question  arises  under  sect.  5  of  the  30  &  31  Vict^ 
c.  102,  viz.^  whether  the  claimant  is  entitled,  as  lessee 
or  assignee,  to  the  unexpired  residue  of  a  term  originally 
created  for  a  period  of  not  less  than  sixty  years. 

For  the  appellant  it  is  contended — 1st  That  no  term, 
either  legal  or  equitable,  has  ever  been  created;  but 
that  at  most  there  is  only  an  inchoate  right  by  contract, 
dependent  on  contingent  events  which  have  not  yet  hap- 
pened 2ndly.  That,  if  there  be  such  a  term  created  as 
the  Act  requires,  the  claimant  is  neither  lessee  nor 
assignee.  3rdly.  That  the  value  is  insufficient  to  give 
the  vote.  Now,  firstly,  what  is  the  claimant's  interest  ? 
The  agreement  of  1868  is  between  the  owners  of  the 
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land,  the  trustees  of  the  building  society,  and  Clayton,  1869. 
the  mortgagee.  Under  that  agreement,  Clayton  is  to  Tbottu 
advance  £7000  on  the  security  of  the  land  for  the  build-  wawoh. 
ing  of  100  workmen's  cottages;  and  the  owners  are, 
when  Clayton  requires,  with  the  consent  in  writing 
of  the  trustees,  to  grant  leases  of  99  years  to  the  work- 
men^ at  a  ground  rent  of  9^.  6(2.  To  that  agreement 
the  workmen  are  no  parties.  The  agreement  of  1864 
is  between  the  trustees  and  the  claimant  (one  of  the 
workmen).  By  that  agreement  the  trustees  (who  have 
no  interest  themselves  in  the  land)  profess  to  sell  the 
claimant  a  plot  of  it  for  a  term  of  99  years  at  £74,  pay- 
able by  fortnightly  instalments,  and  agree  to  give  him  a 
lease  within  three  months  after  payment  of  all  monies 
due,  provided  the  conditions  of  the  agreement  and  of 
the  rules  of  the  building  society  have  been  observed. 
Now  even  assuming  (what  is  not  admitted)  that  under 
the  5th  section  an  equitable  term  will  confer  a  vote, 
when  there  exists  a  legal  term  as  its  foundation,  there  is 
no  legal  term  in  existence  here.  Further,  the  claimant 
is  not  in  a  position  to  go  into  a  court  of  equity  and 
claim  a  leas&  In  the  year  1867  he  would  have  paid 
less  than  £10  towards  the  purchase-money,  and  years 
must  elapse  before  he  can  pay  it  off,  even  if  his  interest 
should  noty  by  non-observance  of  the  conditions,  be 
meanwhile  forfeited.  And  further,  Clayton  could  not 
be  compelled  to  require  a  lease  from  the  freeholders 
until  the  whole  £7000  is  paid  off 

As  regards  authorities,  Brohan's  case  (Carlow)  (a)  is 
a  dedsion  of  an  election  committee  on  the  Irish  Re- 
form Act,  2  &  3  WiU,  4,  c.  88  (the  terms  of  which  are 

(a)  Knapp  dt  OmMer  EUe.  Catet,  467. 

VOL.  X.     H.O.  Q 
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1869.       similar  to  the  English  Act),  that  an  equitable  title  to  a 
Tbottbr      les^se  is  insufficient.    And  the  cases  of  Rex  v.  Gedding- 

Watooh.  ^^^  ^^)'  ^^^  -^^^  ^*  -^^^^^'^^^^  Orosaenny  (6),  decided  ou 
the  law  of  settlement,  are  both  in  point  as  showing  the 
distinction  between  an  equitable  estate  which  confers  a 
settlement,  and  a  mere  right  to  have  an  estate  in  the 
event  of  something  being  done  at  a  future  period,  which 
confers  no  settlement.  In  both  those  cases  possession 
was  given,  and  part  of  the  purchase-money  paid  ;  in  the 
latter,  the  whole  afler  the  pauper  ceased  to  be  in  pos- 
session ;  but  no  settlement  was  acquired  in  either  case. 
Oainsford  v.  Freeman  (c)  was  also  referred  to. 

[He  was  stopped  by  the  Court.] 

Joshvxi  WiUiaTnSy  Q.C.  {Udall  with  him),  for  the  re- 
spondent The  respondent  has  an  equitable  leasehold 
estate  sufficient,  under  sect.  5,  to  confer  a  vote.  He  is  a 
mortgagor  in  possession,  his  case  being  the  ordinary  case 
of  a  purchaser,  where  part  of  the  purchase-money  remains 
on  mortgage.  The  claimant  has  bought  from  the  trus- 
tees an  interest  or  estate  in  equity,  which  the  agreement 
of  1863  empowered  them  to  grant  to  him.  The  principle 
relied  on  by  the  claimant  is,  that  when  a  contract  of  sale 
is  signed  the  land  is  in  equity  the  purchaser's,  and  the 
vendor  has  merely  a  lien  for  the  unpaid  purchase-money. 
That  principle  is  equally  applicable  to  the  case  of  a  lease. 
In  Sugden*8  **  Vendors  and  Purchasers"  (d),  the  principle 
is  broadly  enunciated  thus :  "  Equity  looks  upon  things 
agreed  to  be  done,  as  actually  performed  ;  consequently, 
when  a  contract  is  made  for  sale  of  an  estate,  equity 

(a)  2  A  4*  C.  129.  1  C,  P.  129. 

(b)  5  B.  d:  C.  461.  {d)  ISth  edit..  146. 

(c)  ffop.  A  Ph.  829  ;  S.  C,  L,  R. 


XXXII.  VICTORIA.  227 

considerB  the  vendor  as  a  trustee  for  the  purchaser  of       1869. 
the  estate  sold,  and  the  purchaser  as  a  trustee  of  the      Tbottbe 
purchase-money  for  the  vendor."    And  in  a  note  there  is      ^^^, 
the  following  quotation :  "  A  lessee  insured  his  house, 
the  lease  expired,  and  he  contracted  for  a  new  lease. 
Then  the  house  was  burned,  and  the  office  insisted  that 
at  the  time  of  burning  it  was  not  the  plaintiff's  "  house, 
but  it  was  held  otherwise  (a). 

[BoYiLL,  C.J.  The  question  there  was,  whether  the 
plaintiff  had  an  insurable  interest — not  whether  he  had 
an  estate.] 

In  Payne  v.  Mdlor  (6),  the  Lord  Chancellor  said,  "  If 
the  party,  by  the  contract,  has  become  in  equity  the 
owner  of  the  premises,  they  are  his  to  all  intents  and 
purposes.  They  are  vendible  as  his,  chargeable  as  his, 
capable  of  being  encumbered  as  his  ;  they  may  be  assets  ; 
and  they  would  descend  to  his  heir."  In  Seton  v. 
Slade  (c),  the  Lord  Chancellor  said,  "  The  effect  of  a 
contract  for  purchase  is  very  different  at  law  and  in 
equity.  At  law  the  estate  remains  the  estate  of  the 
vendor ;  and  the  money  that  of  the  vendee.  It  is  not 
so  here.  The  estate,  from  the  sealing  of  the  contract,  is 
the  real  property  of  the  vendee.  It  descends  to  his  heirs. 
It  is  devisable  by  his  will ;  and  the  question,  whose  it  is, 
IS  not  to  be  discussed  merely  between  the  vendor  and 
vendee  ;  but  may  be  to  be  discussed  between  the  repre- 
sentatives of  the  vendee." 

The  cases  of  Rex  v.  Geddington  (d),  and  Rex  v.  Llan- 
tiUio  Orossenny  (e),  are  not  cited  in  8ugden*a  "  Vendors 

(a)  PrhOed  Catei,  D.  P.  1780.  (d)  2  B.  ife  0.  129. 

(ft)  6  Vea.  852.  (e)  5  B.  d:  C.  461. 

W  7  Ve$,  278. 

Q  2 
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1869.  and  Purchasers ;"  and  it  is  therefore  to  be  inferred  that 
TBOTTE&  in  Lord  St  Leonards'  opinion,  they  were  merely  deci- 
Waisov.  ^^^°^  ^^  *  special  statute.  In  Holroyd  v.  Marshall  (a), 
the  Lord  Chancellor  (Lord  Westbury),  laid  down,  as 
an  elementary  principle  of  courts  of  equity,  that  ''  In 
equity  it  is  not  necessary  for  the  alienation  of  property, 
that  there  should  be  a  formal  deed  of  conveyance.  A 
contract  for  valuable  consideration,  by  which  it  is  agreed 
to  make  a  present  transfer  of  property,  passes  at  once 
the  beneficial  interest,  provided  the  contract  is  one  of 
which  a  court  of  equity  will  decree  specific  performance. 
In  the  language  of  Lord  Hardwich^  the  vendor  becomes 
a  trustee  for  the  vendee ;  subject,  of  course,  to  the  con- 
tract being  one  to  be  specifically  performed.'^ 

It  has  been  said,  on  the  other  side,  that  the  trustees  of 
the  building  company  had  no  interest  in  the  land,  but  it 
IS  submitted  that  they  were  donees  of  a  power  to  grant 
leasea  They  have  express  power  to  take  possession  and 
build  the  houses ;  and  they  select  the  workmen.  In 
Dart's  Vendors  and  Purchasers  (5),  it  is  said :  "  The 
agreement  equally  binds  the  estate,  although  the  vendor 
be  a  trustee,  or  a  mere  donee  of  a  power  of  sale,  instead 
of  absolute  owner."  Moreover,  the  landlord  is  estopped 
by  the  receipt  of  rent,  from  denying  the  claimant's  right 
to  a  lease. 

[BoviLL,  C.J.  Do  you  contend  that  a  court  of  equity 
would  give  the  claimant  the  immediate  possession  ?] 

The  claimant  is  in  possession  already ;  not  as  a  tres- 
passer, but  under  circumstances  in  which  a  court  of 

(a)  10  H.  L.  Cat.  209.  (6)  8rd  edit.,  161. 
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equity  would  restrain  an  ejectment     It  is  true  that  at  1869. 

law  be  has  no  estate ;  but  surely,  being  neither  a  tres-  Tbottxb 

passer,  nor  liable  to  be  ejected,  he  must  have  some  estate  Witboh. 
in  equity.     And  if  so,  what  is  it  ? 

[BoYiLt,  C.  J.    He  must  have  a  term  of  60  years.] 

It  is  submitted  that  he  has.  Test  it  thus.  What,  in 
point  of  duration,  is  the  estate  in  the  enjoyment  of  whicli 
a  court  of  equity  would  protect  him  f  What  could  he 
sell  ?  It  is  true  he  has  no  right  to  call  for  a  lease  until 
the  purchase-money  is  fully  paid.  But  in  every  purchase 
that  is  the  case,  where  part  of  the  purchase-money  re- 
mains on  mortgage,  or  is  otherwise  unpaid.  Till  the 
purchase -money  is  paid,  the  purchaser  has  no  right  to 
have  the  legal  estate  conveyed.  But  could  it  be  con- 
tended that  he  has  therefore  no  estate  ?  Whether  the 
purchase-money  is  payable  in  a  lump  sum,  or  by  instal- 
ments, makes  no  difference.  The  claimant  is  mort- 
gagor in  possession ;  and  it  makes  no  matter  that  there 
are  other  persons  similarly  situated. 

[Montague  Shith>  J.  Of  what  estate  is  the  claimant 
the  mortgagor  ?] 

The  estate  which  he  has  purchased.  That  the  contract 
is  to  sell  a  term^  and  not  Jbhe  fee  can  create  no  dis- 
tinction. 

[BoviLL,  C.J.  Mr.  Maniaty  says  there  is  no  subject- 
matter  of  sale — no  term  of  sixty  years — in  existence ; 
and  further,  that  there  is  no  present  right  to  have  it.] 
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1869.  The  delay  as  to  the  legal  estate  is  simplj  to  secure 

TaoTTn      the  mortgage  money.     If  on  its  being  paid  the  claimant 
Wjitsov.      ^^  entitled  to  have  a  lease  granted,  in  equity  he  has  the 
term  already. 

[MoNTAQUB  SiciTH,  J.  The  Condition  is  not  simply 
for  payment ;  it  is  also  for  the  observance  of  the  rules  of 
the  building  company.] 

The  object  which  the  rules  have  in  view  is  to  secure 
the  money  payment,  and  the  Court  will  not  presume 
that  they  have  a  different  operation. 

[BoviLL,  C.  J.  Suppose  the  agreement  were  to  grant 
a  lease  when  there  is  a  house  built  on  the  land  worth 
£200  ?] 

That  is  a  different  case.  There  the  granting  of  the 
lease  is  contingent  on  an  event,  which  is  not  the  pay- 
ment of  money.  An  ordinary  mortgage  may  have  just 
as  stringent  Conditions  for  enfoi*cing  payment  as  are 
fotmd  here,  and  the  mortgagor  is  as  liable  to  be  ejected. 
Every  lease  contains  conditions,  the  non-performance  of 
which'  may  defeat  it,  yet  till  non-performance  and  for- 
feiture  it  is  valid,  and  gives  a  qualification. 

[BoviLL,  C.J.  Before  this  claimant  can  call  for  a 
lease,  he  must  have  performed  the  conditions  of  both 
agreements.  Clayton  must  ask  for  a  lease,  and  the 
trustees  sanction  it  Clayton's  interest  is  merely  that 
of  a  mortgagea  He  has  a  right  to  have  the  legal 
estate  protected  for  him.      But  the  claimant  might 
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redeem  Clayton,  and  could  then  compel  the  granting       1869. 
of  a  lease.  Tbottbb 


Byles,  J.  Could  Clayton  be  compelled  to  concur 
until  the  whole  £7000  was  paid  ?] 

It  may  be,  he  could  not.  But  in  equity  the  charge  is 
apportionable ;  and  it  ha«  been  so  held  in  this  Court 
for  the  purpose  of  the  vote.  Moore  v.  The  Overaeera  of 
Cariahroohe  (a).  The  claimant  has  an  equity  of  re- 
demption. That  is  an  estate,  and  would  be  assets  if 
the  claimant  died.  If  he  devised  it,  what  would  his 
executors  sell?  A  term  of  99  years.  He  also  cited 
Nunn  V.  Fabian  (b)  and  Redding  v.  Jarman  (c). 

BoviLL,  C.J.  The  question  in  this  case  is  whether 
the  claimant  is  entitled  to  vote  under  sect.  5  of  the 
30  &  31  Vict,  c.  102,  as  lessee  of  the  unexpired  residue 
of  a  term  originally  created  for  not  less  than  sixty  years. 
No  question  arises  as  to  the  period  of  occupation,  nor,  in 
the  view  we  take  of  the  case,  as  to  the  yearly  value. 
There  is  a  distinction  obsei*ved  in  the  language  of  the 
section,  which,  after  first  speaking  of  persons  "  seised  at 
law  or  in  equity"  of  lands  of  freehold,  copyhold,  or 
other  tenure,  proceeds  to  speak  of  persons  entitled  as 
lessees  for  the  unexpired  residue  of  a  term,  omitting  the 
words  "  seised  at  law  or  in  equity"  in  defining  the  lease- 
hold franchise.  But  giving  to  the  section  a  liberal  con- 
struction, and  assuming  an  equitable  term  (in  other 
respects  sufficient)  to  be  included  by  it,  does  the  present 
case  fall  within  its  meaniog  ?    Mr.  WUliame  has  con- 

(a)  2  Lviw.  233 ;  S.  C.  12  C.  B.  (c)  1«  L.  T.  N.  S.  ii9 ;  S.  0. 

661.  2  Weekly  Notee,  165. 

{h)  L.  B.  1  Ch.  Ap.  35. 


Wawoit. 
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1869.  tended  that  it  does,  and  that  the  claimant  had  an 
Tbcttkb  equitable  interest,  which  he  calls  an  equitable  estate ; 
WjiTsoir.  ^^^  ^^  ^^  cited  several  authorities  in  support  of  the 
general  proposition,  that,  where  there  is  an  agreement 
for  a  sale  or  lease,  equity  considers  an  estate  or  interest 
to  pass  by  the  agreement  I  think  the  present  case  is 
not  within  that  general  proposition,  or  the  authorities 
that  have  been  cited  to  support  it 

In  the  first  place,  it  is  to  be  observed  that  Sir  Walter 

and  Lady  Jamea  (from  whom  the  rights  of  all  other 

persons  must  necessarily  be  derived)  have  entered  into 

no  agreement  with  the  claimant,  but  what  they  have 

done  is  to  bind  themselves  to  Clayton  and  the  trustees 

of  the  building  company  to  do  certain  acts.    By  the 

agreement  of  1863,  Clayton  is  to  advance  a  sum  not 

exceeding  £7000  (Sir  WdUer  and  Lady  Ja/mea  diarging 

the  property  to  that  extent),  and  the  money  is  to  be 

laid  out  in  dwelling-houses ;   and  of  these  dweUing- 

houses.  Sir   WaUer  and  Lady  JarMs  agree  to  grant 

leases  ''so  soon  as  the  said  John  Clayton,  with  the 

consent  in  writing'^  of  the  trustees,  **  should  require  the 

same."    Then  the  agreement  of  1864  is  between  the 

trustees  and  the  claimant     In  substance  (though  it 

purports  to  be  a  sale)  it  is  an  agreement  for  the  creation 

of  a  term  of  99  years.    But  before  the  claimant  can 

have  any  right  to  call  for  a  lease,  he  must  have  paid  all 

monies  due  and  payable  under  the  agreement  of  1864 

and  the  rules  of   the    building   company,  and  three 

months  must  have  elapsed  from  the  time  of  payment, 

and  the  conditions  and  stipulations  of  both  agreements 

must  have  been  performed.    At  the  present  time  the 

purchase-money  is  not  paid,  and  of  course  the  three 

months  have  not  elapsed  since  payment ;  and  even  if  it 
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had,  Clayton  has  not  aaked  for  a  lease,  nor  have  the        1869. 
tra^tees  given  their  consent  in  writing.     It  is  not  con-      Tbottmb 
tended  that  there  is  a  legal  term  in  existence,  but  it  is      Winov. 
said  there  is  an  equitable  one.    I  thiuk  it  impossible  to 
contend  that  the  claimant  is  now  in  a  condition  to  ask  a 
court  of  equity  for  a  lease  when  there  are  several  condi* 
tions  to  be  performed  before  he  can  be  entitled  to  one. 
It  is  true  he  is  in  lawful  possession,  but  he  is  not  in  pos- 
session for  a  term  of  sixty  years.     He  is  in  possession 
until  it  is  ascertained  whether  he  is  to  have  the  lease, 
and  this  depends  on  whether  he  performs  the  required 
conditions.    I  think  the  cases  cited  by  Mr.  Manisty  are 
in  point,  and  that  the  claimant  has  no  estate  at  all  in 
equity,  but  merely  an  inchoate  right  to  have  a  lease  at  a 
future  time^  and  on  the  fulfilment  of  certain  conditions. 
It  has  been  pressed  upon  us  that,  as  in  the  case  of 
vendor  and  purchaser,  where  there  has  been  part  pay- 
ment and  the  purchaser  let  into  possession,  he  is  deemed 
in  equity  to  have  the  estate,  it  must  be  the  same  here 
for  the  purposes  of  this  Act    But  even  as  regards  such 
cases,  the  Master  of  the  Rolls,  in  WaU  v.  Bright  (a), 
remarks  that  a  mere  trustee,  who  never  had  any  bene- 
ficial ownership,  does  not  for  all  purposes  '*  resemble  one 
who  has  agreed  to  sell  an  estate  that  up  to  the  time  of 
the  contract  was  his.    There  is  this  difference  at  the 
outset^  that  the  one  never  had  more  than  the  legal 
estate,  while  the  other  was  at  one  time  both  the  legal 
and  the  beneficial  owner,  and  may  agsdn  become  the 
beneficial  owner  if  anything  should  happen  to  prevent 
the  execution  of  the  contract;    and  in  the  interim 
between  the  contract  and  conveyance,  it  is  possible  that 

(a)  1  Jac.  dt  W.  501. 
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1869.  much  may  happen  to  prevent  it  Before  it  is  known 
Tbottxb  whether  the  agreement  will  be  performed,  he  is  not  even 
Watson.  ^  ^^^  situation  of  a  constructive  trustee — he  is  only  a 
trustee  8ub  rnodo,  and  provided  nothing  happens  to 
prevent  it.  It  may  turn  out  that  the  title  is  not  good, 
or  the  purchaser  may  be  unable  to  pay ;  he  may  become 
bankrupt ;  then,  the  contract  is  not  performed,  and  the 
vendor  again  becomes  the  absolute  owner.''  Although 
the  general  doctrine  may  be  as  it  has  been  stated,  it 
falls  far  short  of  establishing  that  an  equitable  estate,  as 
distinguished  from  an  equitable  rights  is  here  created. 
I  prefer  to  follow  the  dedsions  in  the  Queen's  Bench  (a) 
on  the  law  of  settlement^  which  lay  down  a  correct  rule. 
No  term  has  been  created  either  at  law  or  in  equity ; 
and  although  the  time  may  come  when  there  will  be  an 
equitable  estate,  that  is  not  so  while  the  claimant's 
interest  is  encumbered  with  the  conditions  and  stipula- 
tions of  bath  the  agreements.  The  decision  of  the 
Revising  Barrister  must  be  reversed. 

Btles,  J.  I  am  of  the  same  opinion ;  and  though  I 
have  listened  attentively  to  Mr.  WUliaTna'  argument, 
entertain  no  doubt  The  statute  speaks  of  the  unex- 
pired residue  of  a  term  ''  originally  created  for  a  period 
of  not  less  than  sixty  years."  There  must,  therefore, 
have  been  a  created  term,  which  there  never  was  here, 
legal  or  equitable.  Again,  the  claimant  must  at  least 
have  the  power  to  call  for  it.  Here  he  has  not,  unless 
Clayton  will  concur,  and  Clayton  may  refuse  to  concur 
until  the  whole  £7000  is  paid. 


(a)  Rex  T.  Geddingttm,  2  B.  ^      Gromnny,  5  B,  ds  C.  461. 
C.  129;   and  Bex   r,    ZlantUHo 
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EsATTKQ,  J.  I  am  of  the  sune  optnion.  The  Be-  1869. 
form  Act  of  1832  having  first  created  the  leasehold  Twma 
franchiae,  the  Act  of  1867  has  extended  it  to  leaseholds  WAtmm. 
of  smaller  value — in  terms  that  would  admit  of  an  aigu* 
ment  whether  an  eqoitaUe  interest  in  a  term  of  years  is 
within  the  section.  Eut  it  has  been  already  decided  by 
an  Irish  Judge  (a),  that  an  equitable  interest  in  an 
ascertained  legal  term  would  satisfy  the  Irish  Reform 
Act  (b) ;  and  after  that  decision  I  am  of  ojunion  that  an 
equitable  interest  in  an  ascertained  legal  term  would 
also,  under  this  Act,  confer  the  franchise.  Whether  a 
merely  equitable  interest  under  an  agreement  would 
confer  the  qualification,  I  entertain  doubt;  but  even 
assuming  that  it  would,  I  agree  with  the  other  member^ 
of  the  Courts  that  a  party  who  has  a  mere  right  by 
contract  to  have  a  lease  granted  to  him  at  a  future 
period,  but  is  not  in  a  position  to  call  for  it  now,  because 
certain  acts  (which  include  the  payment  of  the  purchase- 
money,  a9d  other  matters  besides)  remain  to  be  done,  is 
not  entitled  to  a  vote  under  this  section.  I  may  add 
that  I  think  the  Revising  Barrister  might  well  take  the 
view  he  did ;  but  we .  differ  from  it,  and  the  decision 
must  be  reversed. 

MoKTAGUE  Smith,  J.  I  am  of  the  same  opinion.  To 
establish  the  vote  under  sect.  5,  it  is  necessary  that  there 
should  be  a  term  created,  of  which  the  claimant  is  lessee 
or  assignee.  It  is  contended  that  it  is  sufficient  if  there 
be  an  equitable  term,  of  which  he  is  lessee  or  assignee. 
If  the  claimant  be  entitled  at  all,  it  must  be  as  lessee. 
But  I  think  it  cannot  be  predicated  of  the  claimant  that 

(a)  Crmnpion,  J.,  Faftes**  cue,         (&)  2  &  8  WiU,  4,  o.  88. 
Ale,  Reg.  Cos.  269. 
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1869.  he  is  the  lessee  of  a  term.  No  one  will  dispute  the  ele- 
Tbottkb  mentary  rules  of  equity  to  which  Lord  Weatbury  refers 
Waisov.  ^  Holroyd  v.  Marshall  (a),  and  it  may  be  that  where 
there  is  an  agreement  to  grant  a  lease  on  the  payment  of 
money  aimplidter,  that  may  be  deemed  an  equitable 
term  and  within  the  Act  of  Parliament  But  that  I 
apprehend  is  only  so  where  there  is  a  simple  debt  and 
lien  for  the  money.  When  the  right  to  the  lease  is 
dependent  on  future  conditions^  which  may  or  may  not 
be  performed ;  that  may  be  an  equitable  interest,  but  it 
is  not  a  term — at  all  events^  not  such  a  term  as  was 
contemplated  by  this  Act  of  Parliament  Here  the 
lease  cannot  be  obtained  until  the  conditions  of  both 
agreements  are  performed ;  and  Clayton  is  not  bound  to 
call  for  a  lease  until  he  is  paid  the  whole  of  the  £7000, 
and  the  other  workmen  have  performed  their  agree- 
ments. Suppose  an  agreement  were  entered  into  to 
grant  A.B.  a  lease,  if  he  paid  certain  rent  and  performed 
certain  covenants,  provided  C.  D.  took  a  lease  of  the  ad- 
joining land  and  paid  certain  rent  and  performed  certain 
oovenanta  Such  an  agreement  might  result  in  a  lease, 
but  it  would  be  impossible  to  say  that  a  term  was 
created  by  the  agreement,  although  A«B.  performed 
everything  to  be  done  on  his  part.  The  present  case, 
though  more  complicated,  comes  to  a  similar  result 

Decision  reversed 

Attorneys — For  Appellant^  James  Crowdy,  agent  for 

TT.  D.  Trotter f  Bishop  Auckland, 
For  Bespondent,  Harle  &  Co,,  agents  for 
John  Wa/tson,  Durham. 

(a)  10  H.  L.  Cos.  209. 
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nPHE  case  stated,  that  at  a  Court  holden  by  one  of  the  The  bailiff 

Barristers  appointed  to  revise  the  lists  at  Chipping  bnrgeases  of 
SodbuiT/,  on  the  19th  September,  1868,  for  the  revision  iiimemorLliy 
of  the  list  of  voters  for  the  county  of  OUmcester^  John  Jwid^^into 
Lowe  duly  objected  to  the  name  of  John  Trenfidd  ^f^^^^ 

called  ^'acras," 
aUotUng  each 
acre  toaa 
inhabitant  by  the  deliyeir  on  the  land  of  a  twig  and  turf,  aecompanied  by  a  fonn  of 
voids,  inreeting  him  with  the  land  for  life,  so  long  as  he  shonld  reside  in  the  town, 
ehaiveable  with  waste,  and  subject  to  their  rales,  present  and  futnre,  respecting  the 
meadow. 

By  costom  they  grant  yearly  to  eighty-two  of  snch  of  the  inhabitants  as  they  think 
fit  the  right  each  to  pnt  a  cow  on  the  meadow  for  five  weeks  from  the  10th  ofSeptember, 
and  afterwards  throw  the  meadow  open  for  two  months  to  the  sheep  and  cattle  of  all 
the  inhabitants.  Times  are  specified,  at  which  the  holder  of  an  "  acre  "  may  manure 
his  land*  He  is  separately  rated,  and  pays  the  rates  for  his  "acre;**  and  the  annual 
value  is  between  £8  and  £5.  The  claimant,  since  his  investiture  in  1847,  had  been  in 
the  etjoyment  and  possession  of  his  ''acre :" — Hdd,  that  he  had  an  equitable  freehold 
for  life,  and  was  "in  the  actual  and  bond  fide  occupation"  within  2  Yft/Z.  4,  c  45,  s.  18, 
■o  ss  to  entitle  him  to  a  county  vote. 
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18C9.       being  retained  in  the  list  of  voters  for  the  western  divi- 


Trkhfixld     sion  of  the  said  county. 
Lowi,  The  following  facts  were  established  by  the  evidence  : 

The  bailiff  and  bailiff-burgesses  of  the  town  or  borough 
of  Chipping  Sodbury  is  a  body  of  very  ancient  origin, 
and  existed,  as  appears  by  the  records  of  the  town  and 
court  rolls  of  the  manor  of  Chipping  Sodhui^^  long 
previously  to  the  year  1681,  but  no  charter  of  incorpora- 
tion is  at  present  known  to  have  existed.  The  said 
bailiff  and  bailiff-burgesses  are  appointed  as  hereinafter 
mentioned. 

In  the  year  1681  a  charter  was  granted  by  Charles  2. 
A  translation  of  this  charter  is  given  in  Sir  Robert 
Atkyn8*8  "  History  of  Gloucestershire,**  and  is  refeixed 
to  as  a  part  of  this  case. 

Shortly  after  the  granting  of  this  charter,  the  inhabi- 
tants became  anxious  for  its  repeal,  and  according  to  a 
statement  in  Rudder's  "  History  of  Gloucestershire," 
published  in  1779,  which  is  also  referred  to  as  a  part  of 
this  caae,  the  chaiier  was  annulled  by  proclamation, 
at  the  request  of  the  inhabitants  themselves,  in  1689. 
Whether  the  charter  of  Charles  2  was  formally  annul- 
led  or  noty  it  fell  into  complete  disuse,  and  from  the  year 
1688,  or  1689»  down  to  the  present  time,  the  borough  or 
town  has  been  under  the  government  of  the  bailiff  and 
bailiff-burgesses  as  prior  to  the  last-mentioned  charter. 

The  vacancies  of  bailiff  and  bailiff-burgesses  are  filled 
up  from  time  to  time  at  the  annual  court  of  the  lord  of 
the  manor,  the  bailiff  being  appointed  by  the  lord  of  the 
manor,  orchis  steward,  out  of  three  persons  presented  to 
serve  the  office  for  the  ensuing  year  by  the  jury  of  the 
court  leet,  and  the  bailiff- burgesses  being  elected  in  case 
of  vacancies  by  the  same  jury.    The  bailiff  and  bailiff- 
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burgesses,  upon  their  respective  elections,  take  the  cus-       1869. 
toinary  oaths  of  office,  which  are  administered  to  them     Trbsfisld 
in  court    by  the  steward      The  bailiff  s  oath  is   as        hoirt, 
follows : — 

"  You  shall  swear  that  you  will  well  and  truly  serve 
our  sovereign  lady  the  Queen,  and  the  lord  of  this  leet, 
in  the  office  of  bailiff  of  and  for  this  borough  and  manor, 
until  you  be  thereof  lawfully  discharged  accordiug  to  due 
course  of  law.  Tou  shall  well  and  truly  do  and  execute 
all  things  belonging  to  your  office  according  to  the  best 
of  your  knowledge.     So  help  you  God." 

The  oath  of  a  bailiff-burgess  is  as  follows,  viz. : —  ^ 

''  You  shall  swear  to  observe  the  lord  of  the  manor  in 
the  place  of  a  burgess,  shall  be  assistant  to  the  bailiff 
and  the  rest  of  the  burgesses  there,  for  the  well-ordering 
of  the  borough  and  all  things  belonging,  and  shall  be 
subject  to  the  wages  and  customs  there.  So  help  you 
God" 

The  bailiff  and  bailiff-burgesses,  amongst  other  pro- 
perty, are  entitled  to  a  piece  of  inclosed  pasture  land, 
situate  in  the  adjoining  parish  of  Old  Sodbury,  called 
''  The  Mead  Riding,''  and  containing,  by  admeasurement, 
ninety  acres.  The  origin  of  the  title  of  the  bailiff  and 
bailiff-bui^esses  to  this  piece  of  land  is  not  shown,  but 
they  have  held  it  for  centuries;  and  in  Rvddera 
"  History  of  Gloucestershire,"  this  and  other  property  are 
referred  to  as  derived  from  ancient  grants  made  in  the 
reign  of  King  John  and  King  Henry  2.  The  piece 
of  land  called  the  Mead  Riding  is  divided  by  metes  and 
bounds  and  trenches  into  eighty-one  allotments,  none 
less  than  an  acre  in  extent,  and  many  of  them  from  an 
acre  to  an  acre  and  a  half,  but  all  are  called  '^  acres." 
The  bailiff  and  bailiff- burgesses  have,  from  time  imme- 
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1869.  morial,  given  these  acres  to  the  inhabitants  in  the  fol- 
TuariiLD  lowing  manner :  On  an  acre  falling  vacant,  a  meeting 
Lowi.  ^^  ^^®  bailiff  and  bailiff-burgesses  is  convened,  and  held 
at  the  usual  place  of  meeting,  in  the  town-hall  of  Chip^ 
ping  Sodbury^  and  such  meeting  decides  by  majority  of 
votes  to  whom,  being  an  inhabitant  of  the  town  or 
borough  of  Chipjmuf  Sodbury,  such  vacant  acre  shall 
be  given ;  after  such  decision  has  been  made,  one  or 
more  of  the  bailiff-burgesses,  and  the  inhabitant  to 
whom  the  acre  has  been  given,  enter  upon  the  acre  in 
question,  and  a  sod  or  turf  is  then  cut  from  the  acre  by 
the  hayward  of  the  riding,  (an  officer  appointed  in  court 
leet  of  the  manor,)  and  a  twig  stuck  in  it,  and  there- 
upon one  of  the  bailiff- burgesses  acting  on  behalf  of  the 
bailiff  and  bailiff-burgesses,  gives  possession  of  the  acre 
by  delivering  the  twig  and  turf  to  the  donee,  at  the  same 
time  reading  the  following  formula^  which  is  called  the 
investiture : 

"The  piece  of  land  on  which  we  are  now  standing  (com- 
monly called  an  acre)  has  lately  fallen  into  the  posses- 
sion of  the  bailiff  and  bailiff-burgesses  of  Chipping  Sod- 
hwry,  and  in  pursuance  of  their  direction  I  invest  you 
therewith,  by  delivering  to  you  this  twig  and  turf :  To 
hold  the  said  piece  of  land  for  your  life,  and  the  life  of 
any  woman  that  may  be  your  lawful  wife,  and  survive 
you,  so  long  as  you  and  your  wife  shall  reside  in  this 
town,  and  subject  and  chargeable  with  all  manner  of 
wastes  particularly  waste  in  felling  or  cutting  any  tree 
or  trees  whatsoever  growing,  or  that  may  hereafter  grow 
on  the  said  piece  of  land.  And  also  subject  to  all  the 
present  rules  and  orders  of  the  said  bailiff  and  bailiff- 
burgesses,  respecting  the  grounds  called  *  The  Ridings,' 
as  well  as  those  that  may  be  from  time  to  time  relating 
thereto." 
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This  completes  the  ceremony,  and  a  minute  is  usually       1869 
recorded  in  the  minute-book  of  the  bailiff  and  baihfif-    Tunnsu) 
burgesses,  to  the  effect  that  the  acre  which  fell  in  on       lowb. 
the  death  of  A.  was  given  to  B. 

The  acre  thus  obtained  is  held  by  the  donee,  according 
to  the  terms  of  the  investiture,  and  is  drained,  manured, 
and  mown  by  the  holder,  and  who,  at  spring  and  fall 
pays  to  the  bailiff  in  respect  thereof  for  what  are  called 
dues,  the  sum  of  2a,  which  goes  to  the  bailiff,  in  aid  of 
his  expenses  of  office,  which  are  considerable.  , 

With  regard  to  the  Mead  Riding  aforesaid,  the 
following  custom  has  prevailed  from  time  immemorial 
After  the  crop  of  grass  has  been  mown  and  taken  off  by 
the  several  parties^  who,  for  the  time  being,  are  the 
owners  of  acres,  as  aforesaid,  the  bailiff  and  baihff- 
burgesses  convene  a  meeting  of  themselves,  and  grant 
out  the  after-grass  in  what  are  called  stems,  to  such  of 
the  inhabitants  of  Chipping  Sodbury  as  they  think  fit, 
to  the  number  of  eighty-two,  this  being  the  number  of 
acres  of  which  the  riding  is  considered  to  consist.  Each 
such  stem  confers  the  right  to  depasture  a  cow  on  the 
riding  for  five  weeks  from  the  10th  September.  At  the 
expiration  of  such  five  weeks  the  riding  is  thrown  open 
by  the  bailiff  and  bailiff-burgesses,  according  to  custom, 
to  all  the  inhabitants  of  Chippmg  Sodbury ^  to  depasture 
sheep  and  cattle  therein  until  the  15th  oi  December,  when 
it  is  closed,  but  manure  may  be  taken  out  on  the  acres, 
after  the  grass  is  cut  and  carried,  until  the  1st  oi  August^ 
and  also  from  the  5th  of  Jam/aary  to  the  14th  of  Feb^ 
Tuary  in  each  year. 

Each  holder  of  an  acre  is  separately  rated  to  and  pays 
the  poor  and  church  rates  of  Old  Sodbury,  and  is  also 
separately  assessed  to  the  income-tax  for  that  parish  in 
roLr  I.   B.  0.  ^ 
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18G9.  respect  of  such  acre,  and  no  instance  has  been  known  of 
TnBiipiBLD  ^  person  once  elected  as  the  holder  of  an  acre  being  dig- 
Lows,  possessed,  or  ceasing  to  hold  such  acre,  except  upon  his 
death,  or  his  ceasing  to  reside  in  the  town  of  Chvppvng 
Sodbui*y.  In  no  case  is  the  clear  annual  value  of  an 
acre  in  the  said  Mead  Riding  less  than  £B,  but  in  no 
case  does  it  amount  to  £5. 

The  said  John  Trenfidd  being  an  inhabitant  of  the 
said  town  of  Chipping  Sodbury,  was,  in  the  year  1847| 
duly  elected  by  the  said  bailiff  and  bailiff-burgefises  to 
an  acre  in  the  said  Mead  Ridinig,  and  was  thereupon 
duly  invested  with  the  possession  of  the  same  aorei  ac- 
cording to  the  form  of  investiture,  in  manner  aforesaid. 
The  said  John  Trenjield  has  ever  since  been,  and  now 
is,  such  an  inhabitant  as  aforesaid,  and  in  the  ei^oyment 
and  possession  of  such  acre.  The  dear  annual  value  of 
the  acre  of  the  said  John  Ti'enfidd  is  more  than  £S, 
but  less  than  £5. 

The  said  John  Trenfidd  duly  claimed  to  have  his 
name  placed  and  retained  on  the  list  of  voters  for  the 
parish  of  Old  Sodbui^,  in  the  western  division  of  the 
county  of  GUmoeeter,  in  respect  of  the  acre  bo  held  by 
him  as  aforesaid,  but  his  vote  was  objected  to  on  the 
ground  that  his  interest  in  the  land,  in  respect  of  which 
he  claimed  to  vote,  was  not  such  an  estate  of  freehold  as 
would  confer  a  county  vote. 

The  Revising  Barrister  decided  that  the  said  John 
Trenjield  had  not  under  the  circumstances  stated  such 
an  estate  of  freehold  in  the  land  in  question  as  would 
confer  a  vote  for  the  county,  and  disallowed  the  claim  of 
the  said  John  Trenfidd,  and  struck  his  name  out  of  the 
said  list  of  votera 

If  the  Court  be  of  opinion  that  this  dedmon  was 


XXXIL  VICTORIA.  24.S 

wrongs   the  register  is  to  be  amended  by   inserting       1869. 
therein  the  name  of  the  said  John  Trevfield.  TBxvtixu>' 


T. 

Lomt 


Pickering^  Q.C.  (/.  (?.  Edvxivda  with  him),  for  the 
appellant  The  claimant  took  an  equitable  fi-eehold; 
for  it  is  of  course  dear  the  parol  investiture  would  not 
pass  the  legal  estata  The  title,  therefore,  would  seem 
to  be  this : — The  legal  estate  in  the  piece  of  land  called 
^  The  Mead  Riding^'  is  vested  in  the  bailiff  and  bailiff- 
borgeGses — as  to  that  on  the  evidence  of  long  usage,  the 
Gourt  will  presume  a  lost  charter — and  the  bailiff  and 
bailiff^bnigesses  must  be  taken  to  hold  the  land  in  trust 
in  the  way  it  has  been  enjoyed,  i.e.,  as  to  each  particular 
allotment  called  an  "acre''  for  the  particular  inhabitant 
whom  ibey  have  elected  and  invested  with  possession. 
The  claimant  has  been  so  elected  and  invested  with 
tiie  possession  of  an  ''acre/'  in  respect  of  which  he 
claims  the  vote.  Svm^son  v.  WWciTison  (a),  and 
Roberts  v.  Ptrdval  (&),may  be  referred  to  on  the  question 
of  presumptions  as  cases  where  the  Court  held  the 
Revising  Barrister  warranted  in  the  presumption  that 
Burleigh  HodpUcU,  of  which  the  origin  was  unknown, 
had  been  founded  by  Lord  Burleigh  imder  license  from 
the  Crown,  and  endowed  with  a  grant  of  land  to  feoffees 
for  the  use  of  its  members.  In  the  latter  case,  ErU,  C.  J., 
in  delivering  judgment,  said,  that  "  Where  the  deed  is 
lost,  the  terms  of  it  would  be  presumed  from  the  way  in 
which  the  property  had  been  enjoyed."  Looking  then 
at  the  way  in  which  the  property  has  been  enjoyed  here, 
what  is  the  claimant's  interest  ?  He  has  an  estate  for 
an  indefinite  period,  viz.,  so  long  as  he  resides  at  Chi^- 

(a)  1  Lfdv,  168  ;  S.  C.  7  M.  is  (6)  Hopw.  if  PK  121  \  S.  C.  18 

G.  50.  C,  D.  N.  S,  45, 

*2 
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1869.       ping  Sodbui^.    That  on  the  authorities  is  clearly  a  life 
Tbkhvuld     estate,  being  determinable  only  on  his  ceasing  to  reside 
I^^        in  the  town  (a).    Davia  v.  Waddington  (b)  (where  the 
authorities  are  collected  in  a  note  to  the  report  in 
Manning  v.  Grainger.    Preston  on  Estates  (c) ).  If  in- 
deed it  were  determinable  on  the  will  of  the  grantor,  that 
might  make  a  difference — Beeson  v.  Burton  (d) — ^but  it 
is  determinable  on  the  will  of  the  grantee,  and  it  would 
make  no  difference,  even  if  it  were  determinable  on  ihe 
will  of  a  stranger.    Again,  it  is  not  the  less  a  life  estate, 
because  it  is  held  subject  to  the  rules  of  the  bailiff  and 
bailiff-burgesses  respecting  '*  The  Ridings,''  as  appears  by 
the  case  of  the  bedesmen — Simpaon  v.  WUkvnaon  (e),  and 
Roberta  v.  Perdvdl  (f) — who  held  subject  to  the  rules  of 
the  hospital    Here  the  rules  do  not  interfere  with  the 
right  to  occupy  the  land,  while  in  the  case  of  the  bedes- 
men they  did  to  this  extent  that  for  certain  causes  there 
was  a  power  of  removal ;  but  the  Court  considered  it  a 
sufficient  answer  that  it  had  never  been  exercised.    [He 
referred  also  to  the    case  of  the  owner  of  Benchers* 
Chambers    in    Lincoln's   Inn    (g),   and   Bcberta   y. 
Drewiit  {h),] 

[Joshiia  WHUama,  Q.C.,  intimated  that  he  should 
contend  that  the  claimant  had  not  such  an  ezdusive 
occupation  as  would  render  him  within  sect  18  of  the 
3  Will.  4  c.  45,  in  *'  the  actual  and  bond  fide  oocupa* 
tion  "  of  the  land.] 

(a)  Co.  LUL  42  a.  O.  50. 

(6)  ILutw.  120;  B.C.  7  M.  ff  {f)Hopw.diPh.m;  a  C.  18 

O.  46.  C.  B.  N.  a.  45. 

(c)  P.  405.  (g)  2  Peckufdl  109. 

{d)  2  Luiw.  225  ;  S.  C.  12  C.  B.  (A)  Hopw.  dC-  Ph.  182;  S.  C.  IS 

647.  C.  B.  N.  8.  48. 

(€)  1  Zutw.  168 ;  S.  C.  7  M.  dp 
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The  claimant  had  ''  the  actual  and  bond  fide  occupa-       1869. 
tion  "  mthin  -sect  18.    Being  invested  with  the  posses-     Tmwikld"^ 
aion  of  the  land,  and  in  actual  occupation,  can  he  be  ousted        Xiowi. 
by  a  grant  to  other  parties  of  the  aftermath  ?    Would  a 
fiumer  be  ousted  from  his  occupation  by  giving  a  right 
to  labourers  to  depasture  some  of  his  land  with  their 
cows  ?    By  a  grant  of  the  vestura  f^rrce  or  the  her^ 
bagi/um  the  soil  does  not  pass  (a).  Moreover,  the  eighty- 
two  grantees  have  not  each  an  exclumve  right  of  pasturage 
over  a  specific  acre,  but  each  can  depasture  the  whole 
eighty-two  acres,  of  which  "  The  Mead  Biding  "  is  com- 
posed. Such  persons  could  not  berated ;  while  the  claimant 
(who  is  in  hd  rated)  is  the  only  person  legally  liable. 

Joshua  WiUiamay  Q.C.,  for  the  respondent.  The  qua- 
lification relied  on  is  a  freehold  estate  of  less  than  £5 
yearly  value,  and  to  render  that  a  good  qualification  the 
claimant  must  be  within  sect  13  of  the  2  Will.  4,  c.  46, 
"  in  the  actual  and  bond  fide  occupation  ''  of  the  land. 
It  is  submitted  that  the  claimant  has  no  estate  (legal  or 
equitable)  in  lands  or  tenements,  of  which  he  is  in  the 
actual  occupation.  He  has,  in  fact,  no  estate  at  all  in  land, 
but  merely  a  franchise.  In  *'  Rogers  on  Elections"  (&), 
it  is  said,  '*  The  '  occupation '  required  in  this  case  is 
peculiar,  from  the  introduction  of  the  word  'actual,' 
which  does  not  occur  in  the  section  in  the  2  WilX.  4, 
a  45,  conferring  the  occupation  franchise  in  borough& 

The  question,  what  is  '  actual  occupation,' 

has  been  supposed  to  be  illustrated  by  the  decisions 
under  one  of  the  Pauper  Settlement  Acts  (c),  where  the 


(a)  Co.  Liu,  A  hi  (tf)  1  Wia.  4,  c.  18. 

(6)  4tli  edit,  7. 
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1869.  same  words  are  used  ;  and  in  which  it  was  held  that  no 
Tbkhfikld     constructive  occupation  by  a  tenant  or  lodger — nothing, 

Xx)vi.  ^^  short,  but  the  person's  own  and  exclusive  occupation 
of  the  whole  premises  satisfied  the  provisions  of  the  Act'' 
And  the  following  authorities  are  there  cited :  8i.  Niehch 
las,  Rochester  (a) ;  St  Nicholas,  Colchester  (6) ;  Rex  v. 
BerksweU  (c)  ;  and  Rex  v.  St  Giles  m  the  Fields  (d),  is 
distinguished.  Simpson  v.  WUJcinson  (e),  and  Bclberts 
V,  Percival  (/),  ai-e  distinguishable  on  the  above  ground, 
since  the  bedesmen  had  each  the  actual  and  exclusive 
occupation  of  a  particular  room.  In  Nash  v.  Coombs  (g). 
Wood,  V.C.,  designated  a  right  analogous  to  the  present 
in  the  resident  freemen  of  Bedford,  as  a  ''temporary  and 
fluctuating  interest.''  The  claimant  has,  in  fact,  merely 
a  right  to  mow.  If,  during  one  period  of  the  year,  he  is 
in  occupation  by  his  scythe,  during  another  period  the 
other  grantees  are  in  occupation  by  the  mouths  of  their 
cattle.  How,  if  their  occupation  were  for  forty  weeks 
instead  of  for  five  ?  The  King  v.  The  Trustees  for  ihe 
Burgesses  of  Tewkesbury  (h),  shows  that  persons  having 
merely  the  right  to  the  aftermath  may  be  the  occupiers 
of  the  land.  There  the  aftermath  was  vested  in  trustees 
by  Act  of  Parliament,  and  they  were  held  to  be  rateable. 
On  the  other  hand,  a  mere  right  to  mow  the  land  does 
not  make  a  person  the  occupier.  Suckemian  v.  War* 
tter  (i).  It  is  not  denied  that  the  claimant  may  have  an 
equitable  freehold  in  a  mode  of  enjoying  the  land,  but 
not  in  the  land  itself.    He  has  a  mere  franchise,  while 

(a)  5  B.  dfc  Ad,  219.  (/)  Hopw,  S  Ph.  121 ;  S.  0. 18 

(h)  2  A.  cfc  E,  599.  a  B.  N.  5.  46. 

{c)  6A,  <{?  K  282.  (ff)  L,  R,  6  Bq.  61. 

(d)  AA.AB.  496.  {k)  13  Batt,  166. 

{e)  1  Lutw.  168 ;  S.  0.  7  M,  di-         (t)  2  Bvlttr,  248. 
(7.60. 
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resident^  to  enter  according  to  the  terms  of  the  inves-        1869. 
titiire  and  moir.  TiuurrnBLD 


[MoNTAQUE  Smith,  J.  Could  not  the  claunant  enter 
at  any  time,  and  pitch  a  tent,  or  otherTriso  disport  Iiim- 
self  on  the  land  ?] 

He  cannot  stack  his  hay  on  the  land,  nor  can  he 
manure  it^  except  at  specified  times ;  neither  can  ho 
feed  it  off  with  cattle. 

[Montague  Smith,  J.    Can  he  not  do  anything  on 

the  land  not  inconsistent  with  the  right  of  pasturngo  ?] 
It  is  submitted  not. 

[Montague  Smith,  J.  The  form  of  investiture  is» 
that  the  piece  of  land  has  lately  fallen  into  posses- 
Bum.  Previously,  therefore,  it  was  out  of  possession  ; 
and  then  the  claimant  is  invested  with  possession.] 

He  is  invested  with  possession  "  according  to  the  form 
of  investiture  in  manner  aforesaid."  And  by  the  form 
of  investiture  his  right  is  subject  to  the  rules  of  the 
b^ff  and  bailiff-burgesses ;  and  not  merely  to  the  pre- 
sent rules,  but  to  the  rules  that ''  may  from  time  to  time 
be  made  relating  thereto.''  The  bailiff  and  bailiff- 
burgesses  might  make  a  rule  affecting  his  mode  of  en- 
joyment j  as,  for  instance,  that  the  land  should  no  longer 
be  mown.  The  claimant  is  not  a  person  who  is  to  he 
seen  on  the  land;  and  to  give  the  vote  in  this  case 
would  be  to  encourage  faggot  votes. 

JPiekeriTig,  Q.C.,  replied. 


V. 

Lows. 
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1869.  Keating,  J.    In  this  case,  the  question  has  been  but 

TarariBLD""  &intly  argued,  whether  the  claimant  took  an  estate  of 
Lowi.  freehold  for  life.  Mr.  WHliama  did  not  lay  much  stress 
on  that  point ;  and,  looking  at  the  formalities  detailed 
in  the  case,  I  entertain  no  doubt  that  the  intention  was 
that  the  claimant  should  take  possession  of  the  land  for 
life,  subject  to  the  rules  of  the  bailiff  and  bailiff-bur- 
gesses, some  of  which  involved  the  rights  of  other  persons 
to  enter  and  depasture  the  land  at  certain  seasons,  and 
take  the  aftermath.  The  formula  of  investiture  states^ 
that  the  piece  of  land  "has  lately  fallen  into  possession  of 
the  bailiff  and  bailiff-burgesses  of  Chippmg  Sodbury," 
and  ^'  in  pursuance  of  their  direction,''  one  of  the  bailiff- 
burgesses  (who  reads  the  formula)  invests  the  inhabitant 
*'  therewith,"  subject  to  the  rules.  Indeed,  so  £eu:  as  pos- 
session is  concerned,  the  case  distinctly  finds  that  the 
claimant  has  been  *'  in  the  enjoyment  and  possession  of 
such  acre  "  from  the  time  of  investiture.  I  think  it  clear, 
therefore,  that  the  claimant  took  an  equitable  freehold. 
But  a  point  has  been  raised  whether,  within  the  18th 
section  of  the  2  &  3  WilL  4,  c.  45,  the  claimant  could 
be  considered  in  ''  the  actvxU  and  bond  fide  occupation 
of  the  land.''  It  has  been  forcibly  contended  that  he 
could  not,  upon  the  ground  that  he  was  not  in  exclusive 
occupation,  because  of  the  rights  that  other  persons  had 
on  the  land.  I  have  entertained  some  doubt  whether 
the  occupation  was  of  the  nature  which  the  Act  contem- 
plated, but  on  consideration  I  think  we  may  reasonably 
and  properly  hold  that  it  was.  It  is  found  as  a  &ct 
that  the  claimant  was  rated  to  the  poor  rates  as  the 
occupier,  and  upon  the  facts  stated  there  was  no  one 
else  who  could  have  been.  Looking  at  the  whole  fiEu^ts^ 
I  come  to  the  conclusion  that  the  claimant  was,  within 


xjon.  TicioiajL  2*9 

sect  18^  in  the  occiqpatian  of  the  land.    Wbedier  tiie       ISfiSL 
Bevking  Banisier  intended  to  niae  this  poini  I  sdll 
doubt;  but  the  gmb  haTing  been  aigoed  on  the  asEump- 
tion  that  he  did,  I  have  thooghi  U  light  to  express  my 
(Kunon  xfpffli  the  poin^ 

MosTAGUE  Smith;  J.    I  am  of  the  same  opinion.    I 
think  Mr.  Pickering  pot  the  daimant's  title  on  the 
ri^t  gioond,  viz^  that  the  legal  estate  is  in  the  bailiff 
and  bailiff-borgOBBca^  and  that  they  have  inrealed  the 
claimant  with  an  eqaitaUe  fineehold  for  life,  of  whidi  he 
is  in  the  enjoyment  and  poaaeaBon.    I  share  my  brother 
Keatvng^s  doabt  whether  any  further  qneation  was  in- 
tended to  be  raised    For  the  objection  to  the  vote  was^ 
that  the  claimant's  interest  in  the  land  "was  not  soch 
an  estate  of  fiediold  as  would  confer  the  vot^"  and  the 
dedsion  of  the  Beyiang  Barrister,  that  the  claimant  had 
*<8iich  an   estate  of  fireehold.'*      Mr.    Williama   has 
scazcely  argued  that  the  claimant  had  not  such  an 
equitable  estate  of  fineehold  as  would  confer  a  vote,  pro- 
vided the  restriction  in  section  18  of  the  Beform  Act^ 
fnz^  that  the  claimant  '*  shall  be  in  the  actual  and 
bond  Jide  occupation/'  has  been  complied  with ;    but 
he  contends  that  it  has  not    I  thioky  however,  on  the 
£Eurt8  stated  that  it  has.    The  mode  of  investiture  shows 
clearly  that  it  was  the  intention  to  put  the  penon  in- 
vested in  actual  possession^  and  the  case  expressly  states 
that  the  claimant  was  so  put  in  possession.    For  a  part 
of  the  year  he  was  in  the  actual  and  beneficial  occupa- 
tion ;  and,  although,  during  another  part  of  the  year 
other  persons  had  a  right  of  pasture,  that  was  no  more 
than  a  stinted  right  of  common  over  the  whole  meadow. 
The  exercise  of  that  right  would  not  prevent  one  who 


260  EASTER  TERM,  XXXII.  VICTORIA. 

1869.       (like  the  daitnant)  had  been  put  in  possession  of  a  par- 
TuBmfiD     ticular  acre  from  continuing  to  have  the  possession  and 

Lo^  general  occupation  of  his  land.  I  see  nothing  to  pre- 
vent the  claimant  from  going  on  the  land  during  the 
period  of  the  year,  when  the  right  of  pasture  is  exercised, 
and  doing  any  act  upon  the  land  that  is  not  inconsistent 
with  such  right.  The  form  of  the  investiture  is  not  un- 
important It  treats  the  person  invested  as  the  possessor 
of  the  land  "  chargeable  with  all  manner  of  waste,^  and 
''  particularly  waste  in  felling  or  cutting  *'  trees.  There- 
fore, although  I  think  this  point  was  not  intended  to  be 
raised,  I  think  that,  if  raised,  it  should  be  decided  in 
favour  of  the  claimant. 

Decision  reversed. 

Attorneys — For  Appellant,  Baater^  Rose,  Nartonf 

For  Respondent,  Hayes^  Twisden^  tt 
Parked',  agents  for  W.  Gaisford 
Berkeley. 
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Bakewell  and  Others  v.  Peters. 

TJune  5. 
HE  case  stated  that  the  appellants  were  respectively  Occupiers  of 

inserted  in  the  list  of  claimants  claiming  to  have  ^^^°or 

haJIsofthe 
UniTenity  of 
Ocmhridge,  whether  ielloWB,  Bcholan,  or  ondex^graduatefl,  are  not "  lodgers  "  vithin  the 
80  &  81  Vict.  c.  102,  0.  4.    Moreover,  sect.  78  of  2  WUk  4,  c.  45  ia»  by  sects.  56  and  50 
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1869.  their  names  inserted  in  the  lists  of  persons  entitled  to 

Bauwbll  ^ote  ^  respect  of  lodgings  in  the  election  of  two  members 

PiiBM,  &o.  ^'^^  *^®  borough  of  Cambridge, 

of  80  &  81  It  was  objected  that  the  said  appellants  had  no  right 

witt,  c«  102| 

incorporated  to  be  placed  on  the  register  on  the  ground,  firsts  that 
that  nothing     they  were  members  of  the  University  of  Ccumbridge^ 

therein  ''smdl  _    j  •  ^     t.       i.  •         n  j 

entitle  any  ^°d  were  occupiers  of  chambers  in  college,  and  were, 
K"eUcUo*S  therefore,  prohibited  by  section  78  of  the  Reform  Act  (a) 
M  "e^S^"  ^  *^^  ^y  8«^o°s  66  &  59  of  "  The  Representation  of  the 
for^ifof  ^®^P^®  ^^>  1867"  (6)  from  voting  ;  and,  secondly,  that 
Oxford  or        they  were  not  lodgers  within  the  meaning  of  the  4th 

townofOwi-  .         ^  ,       .     T  ^         , 

bridge,  in         section  of  the  Act  last  referred  to. 

occupation  of       The  following  facts  were  proved  before  the  Revising 

any  chambera    -n      •  . 

or  premiaefl  in   "D^lTifiWr  J-^— 

coii^^o^r  T^h,  appellant  was  a  member  of  the  University  of 

^iv  rem*   f  Cfawniricigre,  and  of  some  college  therein,  and  was  a 
^^s^T^or  ^^     person  in  statu  pupiUari.    He  was  of  full  age,  and 
The  occQ-     the  particulars  of  his  claim  were  correct. 

pier  of  rooms 

in  the  nature        He  occupied  the  rooms  in  respect  of  which  his  claim 

or  flats,  so  was  made  separately,  and  as  sole  tenant  for  the  twelve 

respects  M  to  i^onths  immediately  preceding  the  31st  Jvly,  1868,  and 

'MbouB^e"*  ^  resided  therein  during  the  same  twelve  months,  subject 

within  Cook  v.  ^  ^^e  Other  circumstances  mentioned  in  the  case. 

Humber  (A .  db 

o,  418),  and  Each  appellant  paid  a  rent  for  his  rooms  unfurnished 
Booth  {ffopio.    of  £10  or  upwards  a  year,  payable  in  three  equal  parts 

dD  Ph.  28), 
cannot  claim 

as  a  **  lod^r,"       (a)  2  WiU,  i,  c  45.  (6)  30  &  81  Vict.  c.  102. 

althoogh  from 
peculiar  cir- 
cumstances he  cannot  be  rated  so  as  to  perfect  his  qnalification  as  "  occupier  of  a  house." 
Fellows  of  colleges,  scholars,  and  undergraduates,  occupied  chambers  in  colleges  of  the 
University  of  Cambridge  so  severed  as  to  constitute  "houses."  By  *'The  Cambridge 
AwM^  Act,  1866,'*  they  could  not  be  rated.  Each  paid  more  than  £10  a  year  for  the 
premises  unfurnished.  Each  resided  the  required  period.  Leave  of  the  authorities 
was  required  to  reside  during  the  Long  Vacation.  They  daimed  as  '*  lodgers  **  to  vote 
for  members  for  the  town  of  Cambridge, 

Hddf  fitst,  that  sect.  78  of  2  WUL  4,  c.  45  was  incorporated  with  80  &  81  Vict,  c.  102« 
so  that  the  claimants  occupying  college  premises  were  not  qualified  for  the  borough 
franchise.    Secondly,  that  they  were  in  no  sense  **  lodgers." 
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at  Uie  end  of  the  three  University  terms,  and  sach  rent       1869 
was  paid  by  each  appellant  to  the  corporation  or  persons     Bakxwell 
mentioned  in  the  5th  column  of  his  claim.  Pxtxius  &c. 

£ach  set  of  rooms  forming  such  lodgings  had  a  door 
into  a  common  staircase,  and  each  appellant  had  a  key 
of  the  said  door  of  his  rooms.  The  said  rooms  formed 
part  of  the  college  buildings,  which  were  approached 
from  the  street  by  an  outer  gate,  and  the  Master  and 
Fellows,  or  the  Master  and  Senior  Fellows  (as  the  case 
.might  be),  had  the  regulating  power  as  to  the  hour  of 
closing  the  outer  gate. 

Each  appellant  was  subject  to  the  general  discipline 
of  his  collie,  and  spent  part  of  the  twelve  months  im- 
mediately preceding  the  31st  day  of  Jvly  last,  in  college 
and  part  elsewhere  at  his  option,  but  the  permission  of 
the  collie  authorities  was  required  before  he  resided  in 
ooUege  during  the  Long  Vacation. 

Such  permission  was  not  reiused  to  any  of  the  appel* 
lants  when  asked  for,  nor  was  permission  refused  to  any 
appellant  to  leave  his  college,  and  none  of  them  were 
asked  at  any  time  to  leave  or  give  up  his  rooms. 

The  academical  year  commenced  on  the  Ist  day  of 
October,  and  ended  some  time  in  June,  and  contains 
three  term&  There  was  no  regulation  of  the  University 
or  of  any  college,  prohibiting  a  member  of  the  University 
from  residing  in  college  at  any  particular  period  of  the 
year. 

The  Bevising  Barrister  disallowed  the  claims  on  both 
objections,  and  expunged  the  names  of  the  appellants 
from  the  ]ist& 

The  question  for  the  opinion  of  the  Court  was  whether 
the  daims  of  the  respective  appellants  were  rightly  dis- 
allowed by  reason  of  cither  of  the  above  objectiona 
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|1869.  If  tho  Court  should  be  of  that  opinion,  the  said  listR 

Bakkwsll     ^®^®  ^  stand  without  amendment)  and  if  the  Court 

Petbrs  &c     sh^^^^  be  of  a  contrary  opinion,  the  names  of  the  said 

appellants  were  to  be  inserted  in  the  Register  of  Voters 

for  the  borough  of  Cambridge  in  respect  of  lodgers. 


Barnes  and  Others  v.  Peters. 

T^HE  only  difference  in  the  statement  of  SsM^ts  between 
this  and  the  preceding  case  appears  in  the  fol- 
lowing paragraphs. 

Each  of  the  said  appellants  was  a  scholar  of  his  college 
and  a  person  in  statu  pupiUari. 

The  scholars  of  a  college  are  entitled  to  reside  in  rooms 
therein,  paying  a  rent  for  them  unfiimished. 
'  Such  rent  is  a  sum  of  £10  a  year  or  upvrards,  payable 
in  three  equal  parts,  at  the  end  of  the  three  University 
terms,  and  was  paid  by  each  appellant  to  the  corpora* 
tion  or  persons  mentioned  in  the  5th  column  of  his 
claim,  and  each  appellant  was  a  member  of  that  cor- 
poration, and  received  a  fixed  annual  sum  out  of  its 
general  funds,  of  which  such  rent  formed  pskrt 


Perowne  and  Others  v.  Peters. 

'PHE  following  feds  were  proved  before  the  Revising 
Barrister  :--£aob  of  the  appellants  was  a  Fellow  of 
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his  college.    He  was  of  full  age,  and  the  particulars  stated       1869. 
in  his  claim  were  correct,  and  he  occupied  the  rooms  in     ^^^^^^  "" 
respect  of  which  his  claim  was  made  separately  as  sole    ^    ^*   . 
tenant  for  the  twelre  months  immediately  preceding  the 
Slst  day  of  t/uly,  1868,  and  resided  therein  during  the 
same  twelve  months^  subject  to  the  other  circumstances 
mentioned  in  this  case. 

The  fellows  of  a  college  are  entitled  in  order  of 
seniority  to  select  rooms  in  the  college,  and  to  reside 
therein,  paying  a  rent  for  the  same  unfurnished  Such 
rent  exceeds  £10  a  year,  and  is  payable  in  three  equal 
parts  at  the  end  of  the  three  University  terms,  and 
was  paid  by  each  appellant  to  the  corporation  or  per- 
sons mentioned  in  the  5th  column  of  his  claim,  and 
each  appellant  was  a  member  of  the  said  corpora- 
tion, and  received  a  dividend  out  of  the  general  funds 
of  the  said  corporation,  of  which  such  rent  formed  part. 
There  was  no  agreement  in  writing  relatmg  to  such 
ro<Mn& 

Each  set  of  rooms  forming  such  lodgings  had  a  door 
into  a  oommon  staircase,  and  each  appellant  had  a  key 
of  the  said  door  of  his  rooms.  The  said  rooms  formed 
part  of  the  college  buildings,  which  are  approached  from 
the  street  by  an  outer  gate,  and  the  Master  and  Fellows 
or  Master  and  Senior  Fellows  (as  the  case  might  be)  had 
the  regulating  power  as  to  the  hour  of  closing  the  outer  * 

gate. 

Bach  appellant  had  the  right  of  ingress  and  egress  at 
all  hours,  and  he  could  only  be  removed  from  his  Fellow- 
ship by  resignation,  or  in  consequence  of  his  contraven- 
ing the  statutes  of  the  coUege. 

The  same  objeoticms  were  raised  in  each  of  the  above 
casea    ^e  Revising  Barrister  in  each  case  disallowed 
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1869.       the  daims  on  both  objections,  and  in  each  case  raised 
Bamwmj.""  ^^^  same  question  for  the  opinion  of  the  Court. 

T. 

MMish,  Q.C.  {H,  W.  Lord  with  him),  for  the  appel- 
lants* The  claimants,  in  order  to  succeedi  must  no 
doubt  make  out  two  propositions : — 

First,  that  the  2  WUl,  4,  c.  45,  is  not  incorporated 
intQ  the  30  &  31  Vict.  c.  102,  by  virtue  of  ss.  56  &  69 
of  the  latter  Act,  so  as  to  prevent  the  lodger  franchise 
being  exerciseable  by  members  of  the  University. 

Secondly,  that  the  claimants  are  lodgers. 

As  to  the  first  point,  the  2  WUL  4,  a  45,  s.  78, 
provides, ''  that  nothing  in  this  Act  shall  extend  to  or  in 
anywise  affect  the  election  of  members  to  serve  in  Parlia- 
ment for  the  Universities  of  Oxford  or  Cambridge^  or 
shall  entitle  any  person  to  vote  in  the  election  of 
members  to  serve  in  Parliament  for  the  dty  of  Oxford 
or  town  of  Cawbridge  in  respect  of  the  occupation  of 
cmy  charnbers  or  premises  in  any  of  the  colleges  or  halls 
of  the  Universities  of  Oirford  or  Cambridge^' 

The  first  branch  of  that  section,  which  relates  to  the 
elections  for  the  Universities,  is  re-enacted  by  the  second 
section  of  the  30  &  31  VicU  a  102 ;  but  the  second 
branch  of  the  section,  which  relates  to  the  elections  for 
the  city  of  Oxford  and  town  of  Cambridge^  is  nowhere 
re-enacted.  That  circumstance  of  itself  raises  an  infer- 
ence that  it  was  not  intended  to  incorporate  sect  78  of 
the  2  Wm.  4,  a  46,  into  the  later  Act  Further, 
sect  78  would  not  apply  to  lodgers,  sbce  the  lodger 
franchise  was  not  in  existence  in  1832,  but  only  the 
occupation  franchise ;  and  sect  78  expressly  refers  to  the 
occupation  franchise  as  the  subject  matter  with  which  it 
deals,  declaring  that  the  vote  shall  not  be  acquired  '*  in 
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respect   of  the  occupation  of  any  chambers  or  pre-        18C9. 
mises,  &c./'  by  reason  of  anything  in  that  Act.   And  the      Bakewell 
same  argument  applies  to  the  35th  sect,  of  the  19  &  20     puxr^^  ^q 
Vict.  c.  17,  (The  Cambridge  Award  Act,  1856,)  which 
enacts  that  **  No  member  of  the  University  shall,  by 
i^eaaon  of  any  rate  on  the  property  occupied  by  the 
University,  or  by  such  college,  be  entitled  to  be  registered 
as  an  elector  of  the  borough,  &c."  language  which  could 
not  possibly  apply  to  the  lodger  franchise,  which  could 
under  no  circumstances  be  acquired  by  being  rated. 

[Brett,  J.  Suppose  the  2  &  3  WiM,  4,  c.  45,  were 
subsequent  in  date  to  the  granting  of  the  lodger 
franchise,  would  not  the  terms  of  it  be  wide  enough  to 
embrace  it  ?  The  words  of  sect  4  of  the  30  &  31  Vict. 
a  102,  are  "  as  a  lodger  has  occupied  ; "  would  not  the 
vote  be  within  sect  78  of  the  Reform  Act,  "  in  respect 
of  the  occupation,  &c."  as  a  lodger  ?] 

The  answer  to  that  ai-gument  is,  thatr  the  incorpora- 
tion of  an  Act  of  Parliament  with  one  passed  at  a  later 
date  cannot  give  to  the  terms  of  the  former  Act  a  more 
extensive  meaning  than  they  had  when  the  Act  passed — 
especially  when  the  effect  of  the  incorporation  is,  to 
curtail  rights  which  it  is  the  whole  scope  of  the  later 
Act  to  enlarge.  Such  a  construction  would  give  to  sect.  78 
of  the  Act  of  1832  a  meaning  which  it  neither  had,  nor 
could  have,  before  1867.  On  general  principles  of  con- 
struction, it  is  submitted  that  restrictions  in  a  former  Act 
are  not  to  be  engrafted  upon  a  later  Act  by  the  mere 
fact  of  the  two  being  in  general  terras  incorporated 
together.  As  regards  the  Acts  now  in  question,  the  Legis- 
lature, even  when  dealing  with  the  old  franchises,  and 

TOL.  T.      U.C.  B 
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1869.       only  lowering  value,  is  careful  in  every  case  expressly 
""uakbwell     ^o  re-enact  restrictive  clauses.  Can  it  be  supposed^  there- 
PjsTBRk  &c     ^^^  ®'  ^^  have  been  really  the  intention  of  the  Legislature 
to  embody  such  clauses  without  express  re-enactment, 
where  the  effect  is  to  restrict  the  operation  of  newly- 
created  franchises?    Sect  5  may  betaken  as  an  example 
of  a  restrictive  clause  expressly  re-enacted.     It  provides 
that  no  one  shall  be  registered  unless  he  has  complied 
with  sect.  26  of  the  2  Will  4,  c.  45.     Why  ?    But  that 
sect  26  would  not  otherwise  apply,  being  restrictive. 
Sect.  59  of  30  &  31  Vict,  c.  102,  aflfords  another  illus- 
tration of  the  same  rule.     The  second  branch  of  that 
section,  by  express  enactment,  renders  sections  24  &  25 
of  the  2  WiU.  4,  c.  45,  applicable  to  the  new  franchisea 
With  regard  to  the  30  &  31  VioL  c.  102,  sect  66,  which 
applies  **  all  laws,  customs,  and  enactments,  &c.,"  ^'relating 
to  the  representation  of  the  people  in  England  and  TTalss, 
and  the  registration  of  persons  entitled  to  vote,"  to 
**  any  person  hereby  authorised  to  vote,"  and  to  the  new 
constituencies  and  franchises,  it  is  submitted  that  the 
main  object  of   that  legislation  was  to  apply  to  the 
new  constituencies  and  franchises  such  matters  -as  the 
machinery  of  the  Registration  Acts,  and  of  appeal  from 
the  Revising  Barrister's  Court.    The  respondent's  pro- 
position must  be  that  a  clause  which  meant  at  the  time 
*'  no  person  shall  vote  in  respect  of  the  «jf  10  occupation 
franchise  "  must  now  embrace  a  franchise  wholly  different, 
viz.,  the  lodger  franchise. 

Secondly,  the  appellants  are  within  the  30  &  31  VicL 
c.  102,  s.  4  (a),  lodgera 

(a)  Section  4  enacts:  "Every  as  a  yoter,  and  when  registered, 
man  shall,  in  and  after  the  year  to  vote  for  a  member  or  members 
1S68,  be  entitled  to  be  registered      to  servo  in  Parliament  for  a  bo« 
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It  is  not  denied  that  each  appellant  oecupies  part  of  a 
hoase  so  structurally  separate  as  to  constitute  a  "  house  " 
within  the  principle  of  Cook  v.  IIxLmher  (a),  and 
Hcnrette  v.  Booth  (b).  But  the  30  &  31  Vict.  c.  102,  s.  61, 
defines  a  **  dwelling-house "  to  mean  "  any*  part  of  a 
house "  occupied  as  a  separate  dwelling,  and  separately 
rated  to  the  relief  of  the  poor.  Therefore,  if  not 
separately  rated,  the  appellants'  rooms  are  not '' dwelling* 
houses  "  within  that  definition.  The  appellants'  rooms 
are  not  separately  rated  or  separately  rateable.  By  the 
19  &  20  Vict  c.  17  (The  Cambridge  Award  Act,  1856), 
88.  22  &  24,  the  college,  if  a  corporation,  and  if  not,  its 
head,  is  to  be  assessed  to  the  rates,  and  not  the  appellants ; 
and  the  college  property  is  to  be  deemed  in  the  occupa- 
tion of  the  college.  The  appellants'  argument  therefore 
is  this,  that  their  rooms  not  constituting  dwelling-houses 
within  the  above  parliamentary  definition,  they  are 
lodgers  within  the  meaning  of  the  30  &  31  Vict.  c.  102, 
8,  4  The  contrary  hypothesis  would  involve  the  anomaly 
that  a  class  of  persons  who  could  not  vote  as  occupiers 
because  not  separately  rateable,  are  yet  deprived  of  the 
franduse,  although  occupying  apartments  of  upwards  of 
£10  yearly  value. 


roagb,  who  is  qualified  lu  follows 

(thai  ii  to  Mjr) : 
'*  1.  Is  of  full  age,  and  not  sub- 
ject to  any  legal  incapacity  ; 
and 
*'2.  As  a  lodger  has  occupied 
in   the  same  borough  sepa- 
rately and  as  sole  tenant  for 
the  twelve  months  preceding 
the  last  day  ofjxdy  in  any 
year  the  same  lodgings,  such 
lodgings  being  part  of  ono 
and  the  same  dwcUing-bonsc, 
and  of  a  clear  yearly  ralnc,  if 


let  unfumkhed,  of  ten  pounds 
or  upwards ;  ond 
**d.  Has  resided  in  such  lodg- 
ings during  the  twelvemonths 
immediately   preceding    the 
last  day   of  Jidy,  and    has 
claimed  to  be  registered  as  a 
voter   at   the  next   ensuing 
registration  of  voters.*' 
(a)  K,d:0,ilZ;  S.  C.lia  D. 
N.  S.  83. 

(6)  //ojjw.  cO  Ph.  23 ;  S.  C.  15 
a  D.  N.  S,  500. 

s  2 


1869. 

Bakkwsll 

V. 

Pktkrs,  &C. 
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1869.  [Brett,  J.  The  words  of  sect.  61  are,  "  shall  include:" 

Bakewkll     that  seems  to  make  something  a  dwelling-house  which 
PxTEfis,  &c.    was  not  so  before.] 

The  necessity  is  imposed  on  the  Court  for  the  first 
time  of  deciding  what  within  the  meaning  of  this  Act  of 
Parliament  a  "  lodger  '*  is.  It  is  submitted  that  one  who 
occupies  separate  apartments,  for  which  by  the  operation 
of  the  law  he  is  not  separately  rated,  is  a  lodger  within 
its  meaning. 

[Brett,  J.  Tour  contention  is,  that  the  appellant 
must  occupy  either  as  a  servant,  or  an  occupier,  or  a 
lodger;  that  he  does  not  occupy  as  a  servant  or  an 
occupier  separately  rateable,  and  therefore  that  he  is  a 
lodger.] 

That  in  effect  is  so. 

It  is  not  denied  that  there  are  dicta  of  judges,  when 
the  decision  did  not  turn  on  the  question  of  what  a 
''lodger  "  was,  contrasting  a  lodger  with  the  occupier  of 
a  separate  tenement,  and  unfavourable  to  the  appellants' 
contention.  But  on  the  other  hand,  in  the  case  of 
Stamper  v.  The  Overseers  of  SundeTlandrnear-the" 
Sea  (a),  decided  since  the  30  &  31  Vict  c.  102,  passed, 
there  are  also  dicta  of  all  the  judges  indicative  of  an 
opinion  that  under  that  Act  at  all  events  the  term  lodger 
has  a  wider  signification,  that  a  person  may  be  a  lodger 
altliough  his  landlord  does  not  reside  on  the  premises, 
and  that  persons  who  for  rating  purposes  are  the  occupiers 
of  separate  tenements  may  nevertheless  be  lodgers  within 

(a)  L.  J?.  8  a  p.  388. 
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the  Act     Unless  iDdeed  one  who  occupies  a  dwelling-        1869. 
hous^  or  part  of  a  dwelling-house,  under  circumstances     Bakewell 
where  he  is  not  by  law  rateable  be  a  lodger,  there  is  this    Pkilbs,  &c. 
absurdity  involved,  that  the  occupation  may  be  too  good 
to  give  the  franchise. 

[Montague  Smith,  J.  Under  the  general  law  the 
appellants  would  be  rateable.] 

That  is  so,  no  doubt 

The  30  &  31  Vict  a  102,  &  4,  speaks  of  lodgings  as 
"part  of  a  dwelling-house."  It  is  submitted  that  the 
whole  college  is  the  domus  or  dwelling-house,  and  the 
corporation  the  landloi*d.  The  college  is  *'  wholly  let  out 
in  apartments  or  lodgings''  (a),  and  the  corporation 
exercises  the  control  of  a  landlord,  having  among  other 
matters  the  regulating  power  over  the  outer  gates. 

The  SdliciloT'OeneraL  {W.  Cockerell  with  him),  for 
the  respondent  First,  the  78th  section  of  the  2  Will.  4, 
cl  46,  is  clearly  incorporated  by  the  30  &  31  Vict  c.  102, 
so  as  to  be  applicable  to  the  lodger  franchise.  It  has 
been  said  on  the  other  side  that  the  first  branch  of 
sect  78  is  re-enacted,  and  the  other  branch  of  it  is  not. 
That  is  not  so.  The  first  branch  of  the  section  is  re- 
enacted  by  sect  2,  and  the  second  by  sect  56  of  the 
30  &  31  Vict,  c  102.  The  subject-matter  of  the  two 
branches  of  the  section  being  different,  the  separation  of 
them  in  the  later  Actis  the  more  symmetrical  arrangement 
By  sect  56  of  30  &  31  Vict,  c  102,  "  all  laws,  customs, 
and  enactments  now  in  force, relating  to 

(a)  Sec  30  &  81  Vict.  o.  102,  s.  7. 
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18G9.  the  representation  of  the  jxjoplo,  &c/'  (which  sect  78  of 
Bakrwell  the  Reform  Act  clearly  does)  are  to  apply  to  the  new  con- 
rsTKus  &c.  stitiiencies.  And  altered  constituencies  are  new  onea 
No  doubt  the  words  are  **to  any  constituency  hereby 
authorised  to  return  a  member  or  members  to  Parliament 
as  if  it  had  heretofore  returned  such  members  to  Parlia- 
ment." But  at  all  events  no  doubt  can  exiat  as  to  the 
further  words,  "  and  to  the  franchises  hereby  conferred," 
which  necessarily  include  the  lodger  franchise.  Then 
sect.  59  embodies  sect.  78  of  the  Reform  Act,  just  as  if  it 
had  been  an  earlier  section  in  one  and  the  same  Act, 
there  being  no  inconsistency  of  language  which  can 
operate  to  prevent  it.  Sect.  86  of  the  19  &  20  Vict,  a  17, 
is  similarly  embodied.  The  30  &  81  VieL  c.  102, 
contains  no  indication  of  any  intention  to  repeal  sect.  78 
of  the  Reform  Act,  and,  unless  some  clear  expression  of  , 
that  intention  can  be  pointed  out,  the  Court  will  not  feel 
justified  in  repealing  so  politic  an  enactment  As  to  the 
argument  that  restrictive  sections  are  not  incorporated 
without  express  re-enactment,  it  is  incorrect.  Registra- 
tion in  the  sense  in  which  the  word  has  been  used  may 
be  deemed  a  restriction  of  the  franchise,  but  its  formali- 
ties are  embodied  in  general  terms.  It  is  a  fallacy, 
however,  to  call  the  sections  which  have  been  relied  on 
to  illustrate  the  supposed  rule  restrictive.  For  instance, 
the  provision  in  sect.  26  of  the  Reform  Act  as  to  the 
necessity  of  six  months'  possession  is  in  effect  not  a 
restriction,  but  an  element  in  the  acquisition  of  the 
franchise. 

Secondly,  the  appellants  are  not  lodgers,  but  occupiers. 
Indeed,  that  they  occupy  "  houses  "  within  the  principle 
laid  down  in  Cook  v.  Humher  (a)    and  Henrette  v. 

(a)  K.  d'  a  413 ;  B.  C.  11  C.  D,  N.  S.  83. 
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BogUi  (a),  has  been  admitted  on  the  other  side.    But       1869. 
separate  houses  are  not  lodgings,  and,  if  not,  those  who  "bakbwmiT 
live  in  them  cannot  be  lodgers.    That,  at  least,  is  clear    pu^jj^  &c. 
from  the  30  &  31  VicL  a  102,  s.  4,  which,  though  it  does 
not  define  a  lodger,  speaks  of  him  as  one  who  lives  in  a 
lodging,  ''being  part  of  one  and  the  sauio  dwelling- 
housa"    As  to  the  ai^ument  that  Trinity  College  is  the 
dwelling-house,  no  one  not  a  lawyer  could  suppose  that 
it  W2U  serioua 

MeUiah,  Q.C.,  replied. 

BoYlLL,  C. J.  The  Legislature  having  abstained  from 
a  definition,  it  devolves  on  this  Court  to  decide  on  the 
meaning  of  certain  general  and  ambiguous  terms,  and 
we  must  take  for  our  guide  the  language  throughout  of 
the  Act  of  Parliament.  Upon  the  second  point  in  the 
case,  which  I  will  take  first,  as  to  whether  the  appellants 
occupied  lodgings  as  lodgers,  I  have  come  to  the  con- 
dosion  that  they  were  not  lodgers :  they  did  not  occupy 
as  lodgers,  and  the  rooms  in  question  were  not  lodgings 
within  the  meaning  of  this  Act  of  Parliament.  Accord- 
ing to  the  decisions  of  this  Court,  especially  in  the  cases 
of  Cock  V.  Hwmber,  and  Henrette  v.  Booth,  each  set  of 
rooms  occupied  by  the  appellants  respectively,  was  a 
''  house/'  as  being  separated  from  other  parts  of  the  same 
house,  and  occupied  as  a  separate  dwelling.  A  similar 
view  was  expressed  by  my  brother  Byles  and  myself  in 
the  case  of  Stamper  v.  SuTiderlcmd  (b),  regard  being 
had  to  the  facts  in  that  case,  and  the  nature  of  the  occu- 
pation, and  indeed  Mr.  MeUish  admitted  that  he  could 

(a)  Hcpw.  d:  Ph.  28 ;  8.  C.  15         (6)  Z.  A  3  a  P,  888. 
a  B,  N.  S,  600. 
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18C0,  not  coutcud  that  these  rooms  were  not  separate  houses 
Bakbwell  ^vithin  the  rule  laid  down  in  the  decisions  to  which  I 
Pltebs,  &c.  ^^^^  referred.  That  being  so,  the  occupiers,  if  the  rooms 
were  of  the  requisite  value,  would  have  been  entitled  to 
vote  for  the  city  of  Oxford  and  the  town  of  Cambridge, 
but  for  the  78th  section  of  "  The  Reform  Act  of  1832," 
as  occupiers  of  dwelling-houses.  Then  how  can  such 
rooms  cease  to  be  separate  dwelling-houses,  or  become 
lodgings  simply  by  the  fact  of  their  being  rateable  or  not 
rateable  ?  If  we  were  to  hold  that  the  nature  of  the  house 
or  the  character  of  the  occupation  is  to  be  determined  by 
whether  the  buildings  are  rateable  or  not,  this  consequence 
might  follow,  that  there  might  be  two  houses  adjoining  one 
another,  the  one  in  a  district  where  the  occupiers  of  such 
rooms  were  liable  to  be  rated,  and  the  other  where  by 
some  local  act  the  rate  was  imposed  upon  the  landlord 
or  upon  some  other  body ;  in  the  one  case  it  would  be 
necessary  to  hold  that  the  rooms  were  '*  houses,''  and  in 
the  other  that  they  were  "  lodgings,"  the  two  being  pre- 
cisely the  same,  both  structurally  and  in  the  mode  and 
character  of  the  occupation.  That  is  one  strong  reason 
why  we  ought  not  to  hold  rooms,  which  are,  according 
to  the  decisions,  "  houses,''  to  be  "lodgings "  for  the  pur- 
poses of  the  Act  of  Parliament  Then  does  *'  The  Re- 
presentation of  the  People  Act,  1867,"  convert  what, 
according  to  law,  were  separate  houses  into  lodgings  7 
What  is  there  in  the  Act  to  show  that  any  difference 
was  intended  to  be  created  in  the  character  of  the 

» 

dwelling  or  the  nature  of  the  occupation  ?  How  can 
these  be  affected  by  the  question  whether  the  occu- 
pier be  rateable  or  some  other  person  ?  •  It  is  quite  true, 
as  urged  by  Mr.  Mdlish,  that  the  fact  of  the  occupier  of 
what  is  in  law  a  separate  "  house  "  not  being  liable  to  be 
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rated  may  and  does  prevent  him  from  being  entitled  to        1869. 
the  franchise.   But  it  seems  to  me  no  sufficient  reason  for  ~BiXKWKLi. 
giving  him  the  franchise  by  our  decision,  that  because  he     p,,  J^  ^. 
cannot  have  it  as  a  householder,  he  ought  to  have  it  as  a 
lodger.    There  is  nothing  in  the  Act  of  Parliament  at 
all  to  warrant  our  placing  such  a  construction  upon  it. 
In  fact  to  adopt  such  a  course  would  be  to  treat  a  man 
who  b  really  a  householder  as  a  lodger,  and  the  effect 
would  be  to  allow  one  who  is  really  a  householder  to  vote 
without  being  rated,  whereas  the  Act  of  Parliament  ex- 
pressly says,  that  a  householder  shall  not  vote  unless  he 
is  rated.    And  as  this.  Act  of  Parliament  was  passed 
after  the  decisions  in  Cook  v.  Hv/mher,  and  Eenrette  v. 
Booths  it  may  be  supposed  that  it  was  penned  with 
knowledge  of  the  law  as  laid  down  in  those  decisions. 
Yet  there  is  nothing  to  show  that  it  was  intended  that 
the  law  should  be  altered  The  interpretation  clause  was 
referred  to  for  the  purpose  of  showing  that  some  infer* 
ence  was  to  be  drawn  from  that ;  but  it  seems  to  me  nono 
can  be  drawn  in  favour  of  the  view  which  was  presented 
to  ua     For  every  word  of  that  clause  would  be  satisfied 
by  the  case  contemplated  by  the  7th  section,  viz.^  that 
where  there  is  a  part  of  a  dwelling-house  occupied  as  a 
separate  dwelling,  (which  according  to  the  7th  section  is 
in  certain  instances  to  be  rated  upon  the  owner  so  that 
there  would  be  no  separate  rate  upon  the  occupier,)  the 
interpretation  clause  simply  declares  that  the  term  dwel- 
ling-house shall  apply  only  when  the  party  is  separately 
rated,  as  since  the  abolition  of  the  compound  rating  by 
the  7th  section,  he  may  be  under  certain  circumstances. 
I  am  of  opinion  on  this  point  that  the  Revising  Barrister 
was  right 
Upon,  the  other  ground  also,  my  opinion  is  in  favour 
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1869.  of  the  respondents.  It  may  be  difficult  to  say  what 
IUkkwbll  ^^^  the  precise  object  of  the  Legislature  in  enactiiig  the 
Pmiciw  &c  *^^^^  ^^**  ^f  2  WUL  4,  a  45,  but  one  is  very  plain  and 
apparent  on  the  face  of  the  Act.  It  was  intended  that 
the  representatives  of  the  city  of  Oxford  and  the  town 
of  Cmnbi^idge  should  be  elected  by  those  who  were  con- 
nected with  the  town,  and  who  were  not  merely  mem* 
bers  of  or  resident  in  the  colleges  and  halls  of  the 
University.  That  is  an  intelligible  ground ;  the  persons 
who  have  residence  in  the  University  have  more  interest 
in  the  University  than  in  the  town,  and  the  Universities 
having  representatives  of  their  own,  it  was  reasonable 
that  the  representation  of  the  towns  should  not  be  inter- - 
fered  with  by  those  who  temporarily  reside  in  the  Uni- 
versity, whether  as  scholars,  as  fellows,  or  as  under- 
graduates. The  effect  of  the  78th  sect  in  reality,  is  to 
define  the  limits  of  the  city  of  Oxford  and  the  town  of 
Cambridge  for  the  purposes  of  the  representation,  and 
to  exclude  from  them  the  area  of  the  colleges  and  the 
balls  of  the  Universities,  so  far  as  those  are  concerned 
who  occupy  rooms  within  them.  If  that  were  the  object, 
what  reason  can  there  be  why  that  enactment  should 
not  be  incorporated  in  ''The  Representation  of  th'e 
Feoplo  Act,  1867?"  I  find  none.  In  my  judgment^ 
every  reason  points  to  our  holding,  if  we  can  do  so  con- 
sistently with  tlie  enactment  of  the  later  Act,  that  that 
provision  was  so  incorporated.  But  I  think  it  is  not 
necessary  to  do  more  than  ascertain  whether  there  is 
such  inconsistency  between  the  Acts  as  to  prevent  our 
80  holding,  because,  by  the  5Cth  sect,  it  is  enacted, 

"  That  subject  to  the  provisions  of  the  Act,  all 

enactments  now  in  force relating  to  the  repre- 
sentation of  the  people shall  remain  in  full 
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force,  and  sboll  also  apply,  as  nearly  as  circumstances       1869. 

admit,  to  any  person  hereby  authorised  to  vote/^    Then     Bakkwsu. 

if  any  reasonable  doubt  could  exist  upon  the  construe-    Fstus,  &e. 

tion  of  that  section,  it  is  entirely  removed  by  section  59, 

which  declares  that  *'  this  Act,  so  far  as  is  consistent 

with  the  tenor  thereof,  shall  be  construed  as  one  with 

ike  enactments  for  the  time  being  in  force  relating  to 

the  representation  of  the  people."    Construing  the  two 

Acts  as  one,  I  find  no  inconsistency  in  holding  that  the 

75th  sect  is  incorporated  with,  and  applicable  to,  the 

now  franchise,  as  created  by  the  later  Act    Mr.  MMUh 

has  referred  to  section  2  and  other  sections.    They  show 

that  in  some  instances  provisions  are  re-enacted.    From 

the  pourse  of  proceeding  necessarily  adopted  in  the 

Houses  of  Parliament,  it  does  frequently  occur  that 

however  skilfully  and  well  a  bill  may  originally  be 

drawn,  amendments  are  Introduced,  and  difficulties  may 

arise  upon  some  clause  or  words  introduced  into  the 

Act;   but  at  most,  it  only  raises  an  inference  which 

might  be  urged  on  the  supposition  that  nothing  else 

was  intended,  but  when  there  is  an  express  enactment, 

that  the  two  Acts  should  be  read  as  one,  and  all  the 

enactments  should  be  in  force  and  apply,  as  nearly  as 

drcumstances  will  admit,  to  any  person  who  shall  be 

authorised  to  vote,  I  am  not  disposed  to  give  much 

weight  to  an  inference,  slight  as  it  seems  to  mo,  so 

derived.     I  think  there  is  no  substantial  distinction 

between  the  three  cases  of  the  scholars,  the  fellows,  and 

the   undergraduates,  and   that  the  decision  must  be 

affirmed. 

Btles,  J.     Upon  the  last  ground  taken  by  my  lord, 
I  entertain  no  doubt  whatever.     Section  78  of  2  Will.  4, 
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1869.       c.  45,  provides  *'  that  nothing  in  this  Act  contained  .  •  . 
Bakewell     ^^^^^  entitle  any  person  to  vpte  in  the  election  of  mem- 
PisvBBs.  Ac     ^^^  ^  serve  in  Parliament  for  the  city  of  Oxford  or 
the  town  of  Cambridge"  in  respect  of  a  particular  quali- 
fication.   Now,  first  of  all^  section  56  of  the  ^'  Bepre* 
sentation  of  the  People  Act,  1867/'  preserves  ''all  laws, 

customs,  and  enactments  now  in  force relating 

to  the  representation  of  the  peopla''  The  woi'd  *'  cus- 
toms "  seems  to  me  to  be  important,  because  it  shows 
that  section  56  may  relate  not  only  to  the  general  right 
to  vote,  but  to  such  rights  to  vote  as  may  exist  in  par- 
ticular places.  But  the  section  which  makes  all  dear  to 
my  mind  is  section  59.  That  is  a  very  powerful,  and  I 
had  almost  said  a  tyrannical  section,  because,  in  dealing 
with  the  statute  of  2  WilL  4,  the  original  Reform  Act, 
it  says, ''  the  expressions  '  tlie  provisions  hereinafter  con- 
tained,' and  'as  aforesaid,'  shall  be  deemed  to  refer  to 
the  provisions  of  this  Act  conferring  rights  to  vote,  as 
well  as  to  the  provisions  of  the  said  Act''  Now  what 
can  be  stronger  than  saying,  as  this  part  of  the  section 
does,  that  the  words  ''as  aforesaid"  shall  refer  to  that 
which  is  enacted  many  years  afterwards  ?  But  if  we 
look  to  the  words  of  this  statute,  and  then  refer  to  the 
78th  section,  the  effect  is  this :  "  Provided  always,  and 
be  it  enacted,  that  nothing  in  this  Act  contained,  or  in 
the  Act  for  the  representation  of  the  people,  passed 
many  years  afterwards,  shall  entitle  any  person  of  the 
class  described  to  vote  in  the  election  of  members  to 
serve  in  Parliament  for  the  city  of  Oxford  or  the  town 
of  Cambridge."  Upon  the  application  of  the  56th  and 
59th  sections  of  the  recent  Act  to  the  original  Reform 
Act,  I  therefore  entertain  no  doubt  at  all.  With  respect 
to  the  other  question,  I  have,  upon  a  former  occasion,  in 
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private,  and  with  great  labour,  endeavoured  to  define  tho       1869. 
word  "lodger,"  and  I  shall  entirely  abstain  from  any     iukbwell 
such  attempt  for  the  future,  certainly  in  public     All  I     Peteiis,  &e. 
can  say  is  this,  that  I  think,  as  I  have  said  before,  that 
it  must  mean  "lodger"  in  the  ordinary  sense  of  the 
word ;  and  if  you  look  at  popular  language,  nobody  can 
say  that  the  gentlemen  who  claim  the  franchise  upon 
the  present  occasion  are  lodgers.     No  doubt  the  word 
**  lodger"  is  sometimes  used  in  a  figurativo  and  poetical 
sense ;  I  would  not  apply  it  in  that  sense  to  these  gen- 
tlemen, who  fancy  they  are  lodgers  within  the  meaning 
of  the  Act  of  Farliamenty  but  I  dare  say  they  know  the 
lines — 

"Sneli  as  take  lodgings  in  a  head 
That's  to  be  let  unfumished."  (a) 

Montague  Skith,  J.  I  am  of  the  same  opinion.  I 
tbink  that  the  provision  made  with  regard  to  the  Univer* 
sities,  by  section  78  of  the  Reform  Act,  is  incorporated 
in  all  its  entirety  into  ''The  Bepresentation  of  the 
People  Act,  1867/'  That  provision  relates  not  only  to 
the  prohibition  of  persons  residing  in  their  chambers  in 
colleges  from  voting  for  the  city  or  town,  but  also  to  tho 
election  of  members  to  serve  in  Parliament  for  the 
Universities.  Both  matters  are  contained  in  the  same 
section,  and,  it  seems  to  me,  are  connected.  It  is,  by 
section  78,  enacted,  '*  that  nothing  in  this  Act  contained 
shall  extend  to  or  in  anywise  affect  the  election  of 
members  to  serve  in  Parliament  for  the  Universities  of 
Oxford  and  Camiridge,  or  shall  entitle  any  person  to 
vote  in  the  election  of  members  to  serve  in  Parliament 

(a)  HudSb.  pt.  1,  canto  1,  line  161. 
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1869.       for  tho  city  of  Oxford  or  the  town  of  CamhricU/e,  lu 
Bakiwill     respect  of  the  occupation  of  any  chambers  or  premises 
PsTBBs  &c.    '^^  ^^^  colleges  or  halls  of  the  Universities  of  Oxford  or 
Carnhridge'*    The  intention  was  to  keep  the  consti- 
tuency of  the  Universities  as  it  was,  and  at  tho  same 
time  to  show  that  those  who  lived  in  the  colleges  and 
halls  of  the  University  were  not  to  vote  for  memberc 
for  the  town.     Now  I  see  no  indication  in  '*  The  Bepre- 
sentation  of  the  People  Act,  18G7/'  of  any  intention  to 
change  that  legislation  in  regard  to  the  Univeraities. 
Sound  policy  dictated  the  clause  in  question  when  the 
occupation  franchise  was  created,  and  I  cannot  conceive 
any  reason  why  the  Legislature  should  disable  the  mem- 
bers of  the  Universities  living  in  colleges  and  living  in 
the  college  rooms,  from  voting  as  occupiers,  but  should 
enable  them  to  vote  as  lodgers.     Of  course,  if  it  had 
been  expressly  enacted,  the  Court  must  have  given  effect 
to  it.     However,  so  far  from  any  change  being  indi- 
cated, it  seems  to  me  that  the  omission  of  any  reference 
to  the  78th  section,  by  way  of  repeal,  is  strong  to  show 
that  the  Legislature  had  not  the  intention  of  interfering 
with  the  provision  expressed  in  the  clause  for  tho  Uni- 
veraties.     Further,  I  think  that  the  language  of  the 
56th  section,  and  also  of  the  59th,  is  large  enough  to 
comprehend  and  incorporate  the  78th  section  of  the 
Reform  Act.    [He  read  section  56.] 

Now,  it  is  sought  to  bring  the  claimants  within  the 
Representation  of  the  People  Act,  and  to  give  them  a 
right  to  vote,  by  contending  that  they  are  lodgers. 
But  sect  56  declares  that  the  former  enactments  relating 
to  the  representation  of  the  people  shall  apply  to  the 
franchises  hereby  conferred.  Those  words  are  large 
enough  to  incorporate  the  78th  clause  of  2  Will,  4,  c.  45. 
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Tiieu  by  sect  59,  the  two  Acts  are  to  be  read  together, 
so  fivr  as  is  coasisteot  with  the  tenor  of  the  later  Act. 
And  it  Boems  to  me  that  it  is  consistent  with  the  tenor 
of  the  Inter  Act  that  that  clause  should  be  read  together 
with  it.  TJiJon  these  grounds  I  think  it  is  perfectly 
clear  Ihat  even  if  these  claimants  could  have  come  within 
any  definition  of  lodgei-s  within  the  recent  Act  of  Parlia- 
ment, they  ore  prevented  from  being  put  upon  tho  register 
as  lodgers  by  reason  of  tho  incorporatjon  of  seci  78  of 
the  Reform  AcL  But  further,  I  am  also  of  opinion  that 
they  are  not  lodgers  within  the  meaning  of  the  Bepre- 
sentatioQ  of  the  People  Act  It  is  admitted  by  Mr. 
Mellish  that  these  rooms  would,  as  regards  structure,  as 
regards  occupation,  and  all  tho  other  incidents  attending 
them,  have  formed  parts  of  houses  in  the  nature  of 
chambers  or  flats,  so  as  to  come  within  the  definition  of 
a  "  house  "  given  in  Cook  v.  HuTnbfr,  and  in  Henrette  v. 
Booth.  If  so  the  claimants  are  occupiers  of  "  houses," 
and  not  lodgers  in  any  sense.  There  is  a  difSculty  in 
defining  who  may  bo  lodgers  under  certain  circumstances, 
but  it  seems  clear  that  where  persons  are  occupying 
ports  of  honses,  so  as  to  be  plainly  entitled  to  vote  as 
occupiers,  if  the  other  conditions  of  the  Act  have  been 
complied  with,  they  cannot  be  treated  as  lodger&  Until 
the  case  is  brought  before  the  Court  it  is  not  necessary 
to  decide  who  are  lodgers ;  but  J  am  quite  clear  that  you 
cuinot  change  the  nature  of  the  occupation  whore  a  man 
occupies  really  a  part  of  a  house  amounting  to  a  separate 
"  house,"  so  08  to  make  it  an  occupation  as  a  lodger  in 
order  to  obtain  the  franchise,  when  the  conditions  of  the 
occupation  franchise  as  to  a  house  are  not  complied  with. 
There  may  bo  eases  where  a  house  is  wholly  let  in 
lodgings    where    tho    occupiers    may    be    treated  aa 
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1869.  lodgers — ^whether  they  can  be  so  treated  may  be  a  question 
Bakewbll  hereafter, — but  the  distinction  between  persons  living  in  a 
Pnm  Ac  ^o^se  as  lodgers,  although  the  house  may  be  wholly  let, 
and  persons  living  in  rooms  where  there  is  a  severance 
in  the  structiure,  so  as  to  be  clearly  persons  occupying  a 
part  of  a  house,  like  chambers  in  an  Inn  of  Court,  was 
admitted  by  me  in  the  judgment  in  the  case  of  Stamper  v. 
The  Overseers  of  Sunderland,  What  I  said  there  is 
entirely  consistent  with  the  decision  at  which  I  have 
now  arrived,  that  these  gentlemen  are  clearly  occupying 
these  rooms  as  occupiers  of  a  part  of  a  house,  such  as 
I  have  described,  and  therefore  cannot  be  treated  as 
lodgers.  On  both  grounds  therefore  I  agree  with  the 
rest  of  the  Court  in  thinking  that  the  respondents  are 
entitled  to  our  judgment. 

Bbett,  J.  In  order  to  support  the  appellants'  case, 
Mr.  Mellish  was  bound  to  sustain  both  propositions  for 
-which  he  contended,  namely,  that  these  appellants  were 
lodgers,  and  that  section  78  was  not  applicable  to  them. 
Assuming  the  appellants  to  be  lodgers,  it  seems  to  me 
that  they  are  not  entitled  to  vote  because  the  occupation 
as  lodgers  upon  which  they  rely  is  an  occupation  within 
the  colleges  of  Cambridge.  If  section  78  of  2  WiU.  4, 
a  45,  is  made  applicable  to  the  franchise,  and  is  incor- 
porated with  the  later  statute,  then  it  seems  to  me  to 
decide  the  matter.  That  section  says^  that  no  person  shall 
be  entitled  to  vote  in  the  election  of  members  to  serve 
in  Parliament  for  the  town  of  Cambridge,  in  respect  of 
the  occupation  of  any  chambers  or  premises  in  any  of 
the  colleges  or  halls  of  Cambi^idge.  Now  that  that 
section  is  incorporated  with  the  later  statute  and  is 
made  applicable  to  this  franchise  seems  to  me  to  bo 
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clear  both  fix)m  section  56  and  section  59.     It  is  clearly        18G9. 
within  the  terms  of  section  56,  because  it  is  an  enact-     Baxbwbll 
ment  relating  to  the  Representation  of  the  People  in     p^mm  &o. 
England,  and  it  is  to  be  applied,  as  nearly  as  circum- 
stances admit,  to  any  pei-son  authorised  to  vote  by  the 
later  statute,  and  to  any  franchise  thereby  conferred  ; 
and  the  lodger  franchise  is  one  of  these  franchises.  Then 
by  section  59,  if  you  are  to  read  the  former  statute  (the 
2  WUl,  4,  a  45)  as  part  of  the  later  statute,  it  seems  to 
me  to  follow  that  the  enactment,  by  altering  the  words 
from  "  nothing  in  the  Act  *'  to  "  to  nothing  in  the  Acts," 
is  made  applicable  to  this  franchise.    I  cannot  help  also 
somewhat  relying  upon  one  stmnge  result,  which  would 
follow  from  Mr.  MellisJis  argument ;  if  these  claimants 
are  lodgers,  and  section  78  is  not  applicable,  theu  the 
Master  of  Trinity  College,  who  is  the  occupier  of  a 
separate  house  of  far  higher  value  than  £10  annually, 
and  cannot  possibly  be  called  a  lodger,  could  not  veto, 
and  yet  all  the  undergraduates  of  Trinity  College  could 
do  sa     Further  it  seems  to  me  that  these  appellants  are 
not  lodgers.     The  question  upon  this  point,  is  whether 
they  are  lodgers  or  occupiers  within  the  Act  of  Parlia- 
ment    I  think  it  is  clear  that  lodgers  and  occupiers  are 
to  be  kept  distinct ;   no  man  can  within  the  meaning  of 
these  statutes  be  both  occupier  and  lodger.  It  may  be  true, 
that  the  word  "  lodger  "  has  not  yet  been  defined,  but  then 
the  word  "occupier  "  has  been  to  this  extent,  that  where  a 
part  of  a  house  is  so  constructed  as  to  be  capable  of  separate 
occupation,  and  is  separately  occupied,  then  the  person 
who  so  occupies,  is  to  be  treated  as  an  occupier  of  a  house 
within  the  statute.     Mr.  MeUish  does  not  deny  that 
within  that  definition  these  appellants  are  occupiers, 
and  if  occupiers  within  that  definition   be   something 

VOL.  I.     B.O.  T 
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1869.  distinct  from  lodgers,  it  follows  that  the  appellants  are 
Bakbwbil  ^^^  lodgers.  Therefore,  it  does  not  seem  to  me  necessary 
rBTEBB,  &o,  ^po^  ^^^  occasion  to  define  the  meaning  of  the  word 
''  lodger."  I  cannot  help  thinking  that  the  Solicitor- 
General  was  so  far  right  in  saying,  that  no  man  can  be 
regarded  as  a  lodger  who  does  not  occupy  lodgings ;  and 
it  was  hardly  denied  by  Mr.  MeUish  that  these  rooms 
were  not  lodgmgs.  But  the  point  relied  upon  most  was 
that  they  were  not  rateable.  Now  it  seems  to  me  that 
the  question  whether  a  person  is  an  occupier  or  lodger 
within  the  statute  is  antecedent  to  and  independent  of 
the  question  whether  he  is  rateable  or  not.  I  think, 
therefore,  that  the  Eevising  Barrister  was  right  on  both 
points,  and  that  our  judgment  must  be  for  the  respon- 
dent. 

Decision  affirmed  with  costs. 

Attorneys  —  For    Appellants,    Meyrick,  Oedge,    Jk 

Loaden. 
For  Respondent^  Matthews  &  Bartlett 
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Brewer,  Appellant ;  McGowen,  Respondent.        1869> 

Nov.  17. 

AT  a  Court  held  at  Bradford^  in  the  West  Eiding  of  The  proviso  to 
sect.  8  of 

the  county  of  York,  for  the  revision  of  the  list  of  «» The  Repre- 
voters   for   the  borough    of    Bradford,   Joseph  Breicer  the  People 
claimed  to  have  his  name  inserted  in  the  list  of  voters  /g^  J^  31  y^ 
for  the  townsliip  of  Horton,  in  the  borough  of  Bradford,  ^^^^  ^^ 
as  entitled  to  vote  in  the  election  of  members  for  the  J;^«.^^«^ 

"  joint  occu« 

borough  of  Bradfoi'd,  in  respect  of  his  occupation  of  a  pier"  were 

■^  *  foUowed  by 

"  as  owner  or 
tenant." 
Therefore, "  an  occupier  as  tenant"  under  sect.  3,  is  not,  by  letting,  during  part  of  th« 
year,  a  furnished  bed-room,  and  the  joint  use  with  himself  of  a  sitting-room,  to  one  whom 
he  also  suppUed  with  board,  for  a  sum  weekly,  reduced  to  the  status  of  "joint  occupier" 
within  the  proviso. 


VOL.  I.     H.  c. 
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1869.        dwelling-house  iii  the  township  of  Horton,  within  the 

Brewer        ^^^^  borough. 

McGowKN  ^^  ^^  established  by  the  evidence  given  before  the 
Eevising  Barrister,  that  the  appellant  was  of  full  age, 
and  it  did  not  appear  that  he  was  subject  to  any  legal 
incapacity : 

That  the  appellant  was,  on  the  last  day  of  July,  1869, 
and  during  the  whole  of  the  preceding  twelve  calendar 
months  had  been,  an  inhabitant  occupier  as  tenant  of  a 
dwelling-house  within  the  township  of  Hortaii,  in  the 
said  borough  of  Bradford,  which  dwelling-house  was 
not  of  the  clear  yearly  value  of  £10  : 

That  the  appellant  was,  during  the  time  of  such  occu- 
pation, rated  as  an  ordinary  occupier  in  respect  of  the 
premises  so  occupied  by  him  to  all  rates  made  to  the 
relief  of  the  poor  in  respect  of  such  premises,  and  had 
paid  all  rates  up  to  the  5th  of  January,  1869,  in  respect 
of  the  said  occupation  : 

That  the  appellant  was  the  sole  tenant  of  the  house 
in  respect  of  which  the  claim  was  made,  and  was  alone 
liable  for  the  payment  of  the  rent  and  rates  payable  in 
respect  thereof. 

The  appellant  had,  during  three  months  of  the  year 
preceding  the  last  day  of  Jidy,  1869,  let  a  furnished 
bed-room  in  his  house  as  a  sleeping  apartment  to  a 
lodger,  who  had  also  the  joint  use  of  another  apart- 
ment as  a  sitting-room.  The  appellant  provided 
board  for  his  lodger,  and  received  a  fixed  weekly 
sum  for  such  lodging  and  board,  but  such  lodger 
was  not  in  any  way  responsible  for  the  payment  of 
the  rent  or  rates,  and  his  occupancy  might  at  any  time 
have  been  terminated  on  one  week's  notice,  given  by 
either  party. 
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Upon  this  state  of  facts  the  Eevising  Barrister  decided       1869. 
that  the  appellant  was  a  "joint  occupier"  of  his  "dwel-      brewer 
ling-house/'  within  the  meaning  of  the  proviso  at  the     -ucOq 
end  of  section  3  of  "  The  Eepresentation  of  the  People 
Act,  1867,"  and  on  that  ground  disallowed  his  claini 
to  be  placed  on  the  register  of  voters  for  the  said 
borough. 

The  Eevising  Barrister  was  of  opinion  that  the  words 
of  the  proviso,  "joint  occupier  of  any  dwelling-house," 
did  not,  either  by  express  words  or  necessary  intend- 
ment, mean  joint  occupier  of  any  dwelling-house  "  as 
owner  or  tenant ; "  that  the  words  "  as  owner  or  tenant " 
being  omitted  in  the  proviso,  the  words  *'  as  joint  occu- 
pier of  any  dwelling-house,"  were  comprehensive  enough 
to  include  lodgers  occupying  a  part  of  a  house;  that 
by  section  4  of  the  same  statute,  lodgers  are  qualified 
to  vote  if  occuping  apartments  of  £10  value,  unfur- 
nished, "  separately,  and  as  sole  tenants ; "  and  that  the 
interpretation  clause,  section  61,  defines  dwelling-house 
to  be  any  part  of  a  house  occupied  "as  a  separate 
dwelling." 

The  Eevising  Barrister  thought  that  the  claimant  did 
not  occupy  any  part  of  his  house  as  a  separate  dwelling 
within  this  definition.  On  reference  to  the  27th  section 
of  the  2  Will,  4,  c.  45,  the  £10  occupation  franchise  is 
there  defined  to  be,  by  express  words,  an  occupation  as 
"  owner "  or  "  tenant ;"  and  as  the  Legislature  had  left 
out  those  words  in  the  proviso  to  the  3rd  section  of 
"The  Eepresentation  of  the  People  Act,  1867,"  the 
Eevising  Barrister  was  of  opinion  that  if  the  intention 
was  to  exclude  only  joint  occupiers  of  any  dwelling- 
house  as  "  owners  or  tenants "  in  the  same  right  imder 
that  section,  apt  words  would  have  been  introduced  to 

u  2 
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1869.       express  such  intention,  and  that  the  words  as  they 
Brewer      stood  included  lodgers  as  occupiers,  as  well  as  owners 
^r  r^'    «     or  tenants. 

McGrOWEN. 

Secondly, — The  Eevising  Barrister  was  of  opinion  that 
the  lodger  was  a  "joint  occupier "  with  the  claimant, 
of  the  said  dwelling-house  as  tenant,  and  that  there 
was  nothing  in  the  section  to  import  a  tenancy  under 
the  same  landlord,  or  in  the  same  right,  to  be  meant, 
nor  was  this  held  to  be  necessary  under  the  "Old 
Eeform  Act,"  Rogers  v.  Harvey  (a) ;  that  a  "  lodger "  is 
a  "  tenant,"  Cook  v.  Huniber  (6),  and  so  called  in  section  4 
of  "The  Eepresentation  of  the  People  Act,  1867;"  and 
that  it  has  been  held  in  the  case  last  quoted  "to  be 
immaterial  under  what  denomination  of  tenant  he  is 
classed,  whether  as  a  lodger,  a  termor,  or  a  lessee." 
The  Eevising  Barrister  was  further  of  opinion,  under 
the  authority  of  Cutlibertson  v.  Buttenoorth  (c),  that  the 
lodger  was  a  joint  occupier  of  the  same  dwelling-house 
with  the  claimant,  because  the  claimant  was  not  "  sepa- 
rately rated"  for  that  part  of  the  house  which  he  occupied 
as  a  separate  dwelling,  so  as  to  constitute  that  part  of  it 
a  separate  dwelling  within  the  meaning  of  the  61st  sec- 
tion of  "The  Eepresentation  of  the  People  Act,  1867." 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Eevising  Barrister  was  right  in  disallowing 
the  claim.  If  he  was  wrong  in  point  of  law,  then  the 
claimant  was  to  have  his  name  inserted  in  the  list  of 
voters  for  the  borough  of  Bradford. 

James,  iZ".,  Q.  C,  for  the  appellant.     The  case  turns 

(a)  Ktane  &  Grant,  169  ;  5.  C,      {N.  S.\  33. 
5  C.  B.  {N.  S.)  3.  (c)  Ante,  p.  188  ;   S.  C\   L,  Ji. 

{b)  Id.  413 ;   S.   a,    11   a  B.       4  C.  P.  523. 
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upon  the  construction  of  sub-sect.  3  of  sect.  3  of  "The        1869. 

Eepresentation  of  the  People  Act,  1867/'  and  in  eflfect       ~ 

comes  to  this,  whether  the  occupier,  as  owner  or  tenant  ▼• 

Mc€rOWEN. 

of  premises  below  £10  in  annual  value,  who  lets  lodgings, 
is  thereby  disqualified.  It  is  submitted  that  upon  the 
cases  and  the  words  of  the  statute  the  Eevising  Barrister 
was  wrong. 

[Brett,  J.  The  facts  show  the  lodger  had  not  the 
separate  control  of  his  lodgings.] 

That  is  so;  and  although  he  has  the  right  to  use 
chambers  and  passages  of  the  house,  yet  he  is  only  an 
inmate.  The  words  of  sect.  3,  sub-sect.  3,  are  "Has 
during  the  time  of  such  occupation  been  rated  as  an 
ordinary  occupier  in  respect  of  the  pi*emises  so  occupied 

by  him  within  the  borough  to  all  rates,  &c '* 

And  the  proviso  is  "  That  no  man  shall  be  entitled  to  be 
registered  as  a  voter  by  reason  of  his  being  a  joint 
occupier  of  any  dwelling-house."  The  word  "  occupier" 
throughout  that  clause  and  proviso  must  be  taken  to 
mean  the  same  sort  of  occupier  as  is  mentioned  in  sub- 
sect.  2  of  sect.  3,  that  is  to  say,  "  an  inhabitant  occupier 
as  owner  or  tenant"  Even  if  those  words  as  owner  or 
tenant  were  not  in  that  clause,  yet  as  matter  of  legal 
construction  "occupier"  cannot  mean  a  mere  lodger. 
He  is  not  an  occupier. 

• 

[Keating,  J.  It  does  not  appear  here  that  he  occupies 
the  house.] 

No  more  than  a  schoolboy  can  be  said  to  occupy  the 
house  he  resides  in  because  he  has  a  separate  sleeping 


V. 
McGrOWEN. 


280  MICHAELMAS  TERM, 

1869.  room.  If  the  view  insisted  on  prevail,  the  consequence 
Bujj^^n  will  be  that  a  lodger  may  have  a  vote  in  respect  of  a 
less  part  of  a  house,  while  his  landlord  will  have  none 
in  respect  of  the  larger  part,  or  even  the  whole.  What 
is  the  meaning  to  be  attached  to  the  words  of  the  pro- 
viso ?  Can  it  be  said  that  the  word  "  occupier "  there 
is  to  be  read  in  a  different  sense  to  that  which  it  bears 
in  the  clause  where  it  is  defined  as  "owner  or  tenant?" 

[Brett,  J.  What  other  occupier  can  be  suggested 
under  the  section  than  as  "owner  or  tenant?"] 

None.  In  a  popular  sense,  indeed,  a  man  is  some- 
times said  to  occupy  when  residing  is  really  meant,  but 
that  is  not  the  legal  sense.  Tlie  man  who  pays  rent, 
rates,  and  taxes,  is  the  occupier.  Such  should  be  the 
legal  constniction  under  the  Acts  relating  to  the  fran- 
chise, even  if  there  were  no  controling  words  like 
these  "  as  owner  or  tenant."  Fludicr  v.  Lorribc  {a)  bears 
upon  the  question.  There  persons  who  were  house- 
holders of  houses  above  the  value  of  £10  a  year,  and  paid 
scot  and  lot,  but  had  let  part  of  their  houses  to  lodgers, 
were  held  to  be  notwithstanding  occupiers  of  houses, 
and  entitled  to  vote  under  the  stat.  11  Oeo.  1,  c.  13,  for 
regulating  municipal  elections  in  London, 

Lord  Hardtaicke  says,  "  Why,  then,  does  their  having 
let  lodgings  make  them  cease  to  be  the  sole  occupiers 
within  the  meaning  of  the  statute  ?  And  I  must  own 
I  have  no  notion  that  they  do  thereby  cease  to  be  so ; 
for  no  man  can  be  occupier  of  a  house  but  either  by 
living  in  one  of  his  own  or  in  one  that  he  hires  ;  and  a 

(a)  Cases  temp.  Lord  Hardxc.  307. 
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lodger  was  never  considered  by  any  one  as  an  occupier  1869. 
of  an  housa  It  is  not  the  common  understanding  of  the  skthkr 
word,  neither  the  house,  nor  even  any  part  of  it, can  he  pro- 
perly said  to  be  in  the  tenure  or  occupation  of  the  lodger." 
In  the  execution  of  process  in  no  case  is  the  lodger 
treated  as  an  occupier. 

[He  was  stopped  by  the  Court.] 

Francis,  for  the  respondent.  No  doubt  the  question 
turns  upon  the  construction  of  the  proviso.  It  is  sub- 
mitted that  there  was  a  joint  occupation,  or  that  the 
claimant  had  not  the  entire  occupation  of  the  hotise. 

[BoviLL,  C.  J.  Do  you  contend  that  no  man  who  takes 
a  lodger  can  vote  as  occupier  ?] 

No.  But  here  is  a  joint  occupation  of  a  part.  Sub- 
sect.  2  limits  the  qualification  to  a  "  dwelling-house." 
By  the  intepretation  clause,  sect.  61,  " '  Dwelling-house' 
shall  include  any  part  of  a  house  occupied  as  a  sepa- 
rate dwelling,  and  separately  rated  to  the  relief  of  the 
poor."  The  claimant  does  not  occupy  au  entire  house, 
nor  yet  part  of  a  house,  within  the  interpretation  clause, 
for  there  is  neither  stnictural  severance,  nor  separate 
rating.  Where  is  the  line  to  be  drawn  ?  If  he  hail  a 
joint  occupation  of  the  whole,  that  by  the  tenns  of  the 
proviso  would  not  confer  the  qualification.  He  must  be 
sole  occupier  of  tlie  whole  house ;  while  here  he  has 
only  a  divided  occupation,  joint  as  to  part  of  it 

[Keating,  J.  Do  you  say  the  joint  use  of  the  siniuj^- 
room  dis<iuidities  f] 


r 


/ 
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1869.  ^^^'  ^^^  lodger  jointly  occupies. 


McGOWEN. 


Bbeweb 

V. [Brett,  J.     Would  the  case  of  joint  use  of  a  sitting- 

room  be  as  strong  as  the  se^mratc  occupation  of  a  bed- 
room ?] 

Within  the  terms  of  this  proviso  it  is  submitted  it 
is  so. 

The  29th  sect,  of  the  Eeform  Act,  2  Will  4,  c.  45, 
conferred  the  right  of  voting  upon  joint  occupiers,  in 
respect  of  a  yearly  value  for  each  of  not  less  than  £10, 
but  there  the  Legislature  uses  the  words  as  "  owner  or 
tenant" — ^here  it  has  omitted  those  words.  There  is  this 
distinction  between  this  case  and  that  of  Flvdtcr  v. 
Lorribe  ;  that  was  the  letting  of  a  room  merely,  this  the 
granting  of  a  joint  use  and  occupation. 

BoviLL,  C.J.  Throughout  "The  Eepresentation  of 
the  People  Act  of  1867,"  a  clear  distinction  is  drawn 
between  occupiers  of  dwelling-houses  and  lodgers  in 
dwelling-houses.  In  this  case  the  claimant  clearly 
came  within  the  meaning  of  the  second  clause,  or  sub- 
section of  the  third  section  of  the  Act,  being  "  an  in- 
habitant occupier  as  tenant"  of  a  dweUing-house  within 
the  borough.  Then  a  question  is  raised,  whether  he 
was  a  "joint  occupier"  under  the  proviso  at  the  conclu- 
sion of  section  3.  He  had  let  part  of  his  house  to  a 
lodger,  and  the  lodger  had  the  sole  use  of  a  furnished 
bed-room,  and  the  joint  use  with  the  claimant  of  another 
room — a  sitting-room.  This,  however,  does  not,  in  my 
opinion,  make  the  claimant  a  joint  occupier  within  the 
proviso.  The  lodger  was  not  the  occupier  of  a  dwelling- 
house  at  all ;  he  was  an  inmate  of  the  house  rather  than 


XXXIII.  VICTORIA. 


283 


an  occupier.     This  appeal  must  therefore  be  allowed, 
and  the  appellant  admitted  to  the  franchise. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  only 
safe  mode  of  construction  is  to  take  the  language  of  the 
Legislature,  and  ascribe  a  plain  meaning  to  the  words  it 
has  used.  (He  read  sect.  3.)  I  will  consider  what  is 
jyrimdfacu  the  meaning  of  the  words  used  in  section  3, 
and  whether  that  is  not  a  consistent  meaning.  The 
clause  enacts  that  the  person  who  is  to  have  the  franchise 
must  be  "  an  inhabitant  occupier  as  owner  or  tenant" 
of  a  dwelling-house.  Now,  a  dwelling-house  is  a  sepa- 
rate habitation,  and  the  occupier  is  one  who  has  the 
general  control  of  the  outer  door.  The  claimant  is 
clearly  in  a  condition  to  satisfy  the  clause,  if  the  proviso 
does  not  except  him  from  it.  Has,  then,  the  proviso  the 
effect  of  excluding  from  the  franchise  one  who  is  an  in- 
habitant occupier  of  a  dwelling-house,  because  he  has  a 
lodger,  who  occupies  one  room  in  the  house,  and  has  the 
right  to  take  his  meals  in  another  ?  Clearly  it  has  not, 
imless  joint  occupier  in  the  proviso  means  other  than 
"  as  owner  or  tenant,"  whereas  the  reference  by  the 
words  " Provided  that  no  man  shall  under  this  section'' 
to  the  former  part  of  the  same  section,  shows  clearly 
that  occupier  "  as  owner  or  tenant"  is  meant.  The  cir- 
cumstance that  those  words  are  not  repeated  in  the  pro- 
viso, is  no  reason  for  excluding  them  from  it,  when  to 
repeat  them  would  have  been  mere  tautology.  Then  is 
this  claimant  a  joint  occupier  as  owner  or  tenant.^  I  think 
not.  As  to  the  room  in  which  he  took  his  meals,  he  was 
plainly  not  joint  occupier  of  it ;  and  as  to  the  bed-room, 
he  was  nothing  more  than  a  lodger.  Turning  to  the 
•ith  section,  wc  fiiul  the  franchise  given  to  every  man 
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1869.       who,  as  a  lodger,  has  occupied  lodgings  "  separately,  and 
~  as  sole  tenant :"  these  words  seem  to  be  used  in  contra- 

V.  distinction  to  the  words  "joint  occupier,"  in  section  3, 

and  show  the  distinct  footing  upon  which  lodgers  are 
placed,  as  compared  with  those  occupying  as  tenants. 
It  is  not,  however,  necessary  to  follow  that  reasoning 
further.  When  we  turn  to  the  interpretation  clause, 
sect.  61,  the  language  is  not  that  of  exclusion.  It  enacts 
that  "  dwelling-house  shall  include  any  part  of  a  house 
occupied  as  a  separate  dwelling,  and  separately  rated  to 
the  relief  of  the  poor."  That  definition  would  be  satisfied 
by  a  part  of  a  dwelling-house,  with  all  internal  communi- 
cation, cut  off,  with  access  secured  by  a  separate  outer 
door,  and  separately  rated.  Without  regard  to  value,  each 
would  constitute  a  separate  house.  It  is  not  necessary 
to  do  more  than  refer  to  section  29  of  the  Eeform  Act  of 
1832,  by  which  joint  occupiers  were  qualified  to  vote 
under  certain  circumstances.  The  conclusion  we  have 
come  to  reconciles  former  legislation  with  the  present, 
and  the  present  with  itself,  and  accords  with  the  natural 
meaning  of  the  language  used.  The  decision  of  the 
Eevising  Barrister  was,  in  my  opinion,  wrong,  and  the 
appeal  will  therefore  be  affirmed. 

Keating,  J.  I  am  of  the  same  opinion.  I  cannot 
help  thinking  that  the  meaning  of  section  3  is  very 
plain  upon  this  point,  when  we  consider  the  previous 
state  of  the  law.  Under  the  Reform  Act,  to  confer  the 
franchise  in  borougJis,  an  occupation  as  owner  or  tenant 
was  required  of  the  yearly  value  of  £10.  The  last  Act 
was  passed  with  the  object  of  extending  the  franchise, 
by  getting  rid  of  the  £10  limitation.  But  under  the 
former  hiw,  joint  occupation,  provided  the  rent  of  each 
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joint  occupier  amounted  to  £10  a  year,  gave  voto5  to  1869. 
each.  Therefore,  sect  3,  by  sub-sect.  2,  having  made  ^^^^^^ 
it  no  longer  necessary  that  the  occupation  franchise  ^^ 
should  depend  on  value,  it  at  once  became  necessary  to 
insert  a  proviso  to  exclude  joint  occupiers  of  a  house 
from  claiming  to  vote  under  this  section.  Hence  the 
proviso  "  that  no  man  shall,  under  this  section  ....  by 
reason  of  his  being  joint  occupier  of  any  dwelling- 
house,"  &c.  Here,  it  appears,  the  appellant  had  occupied 
for  nine  months,  during  which  he  was  plainly  entitled, 
but  for  the  last  three  months  of  the  qualifying  year  he 
let  off  a  room.  Under  the  previous  law  that  alone  would 
not  have  disqualified  him,  for  he  still  kept  the  control 
of  the  outer  door.  It  is  said,  however,  that  allowing  the 
lodger  the  joint  use  with  himself  of  a  room,  other  than 
that  which  he  occupied  separately,  disqualified  the 
claimant,  because  it  made  him  the  joint  occupier  of 
*'  part  of  a  dwelling-house,"  and,  therefore,  a  house  or 
dwelling-house  within  the  words  of  the  proviso,  and 
sect.  61.  In  my  opinion,  tlie  proviso  has  no  such 
application,  and  therefore  the  appellant  is  entitled  to 
succeed. 

Brett,  J.  I  am  of  opinion  that  the  appellant  is 
qualified  under  the  3rd  section.  That  section  gives  the 
right  to  vote  to  a  particular  class  of  pereons  occupying 
as  owners  or  tenants,  but  at  the  same  time  limits  the 
class  to  those  who  occupy  as  owners  or  tenants,  and  the 
proviso  expressly  referring  to  what  had  gone  before  in 
the  same  section  so  plainly  refers  to  sub- section  2,  as  to 
make  it  unnecessary  in  the  proviso  to  repeat  the  words 
as  owner  or  tenant  after  joint  occupier.  Section  4  shows 
a  manifest  intention  to  distinguish  lodgers  from  occu- 
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1869.  piers.  The  reason  for  inserting  the  proviso  is  evident, 
Breweb  because,  under  the  former  Act,  joint  occupation  gave  the 
vote  in  certain  cases,  if  the  annual  value  was  sufficient. 
Then,  in  passing  this  Act,  it  occurred  to  the  Legislature 
that,  by  analogy,  the  vote  might  be  demanded  by  a 
number  of  joint  occupiers  of  a  small  tenement,  when 
all  limit  as  to  value  had  been  removed.  The  proviso 
was  therefore  inserted  for  the  purpose  of  confining  the 
vote  to  those  only  who  were  occupiers  as  owners  or 
tenants. 

Judgment  for  appellant,  without  costs. 

Attorneys — For  Appellant,  Johnson  &    Weatheralls, 

agents  for  Bawson,  George,  &    Wade, 
Bradford, 
For  Eespondent,  John   Cann,  agent  for 
McGoivcn,  Bradford. 
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Smith,  Appellant ;  Lancaster,  Respondent 

Nov  17. 

THIS    was    an   appeal    from    the    decision    of   the  The  occupier 
^  ^  as  tenant  of  a 

Eevisinff  Barrister  for  the  city  of  London,  house  under 

T^   .  .     2  Will.  4, 
The  case   stated   as  follows : — George  James  Philip  c.  45,  sect.  27, 

-       , .        does  not  cease 

Smith,  hereinafter  called  the  appellant,  was  on  the  list  to  i)e  such 

•  occuoier  uv 

of  voters  for  the  Inner  Tcjuple,  in  respect  of  his  occupa-  letting  oflf 
tion  of  chambers  at  No.  1,  King's  Bench  Walk,  he  reWn^thr 

Tlie   appellant   held,   as    tenant,  an    entire    set   of  f^To^thr' 
chambers  at  No.  1,  Kind's  Bench  Walk,  Temple,  afore-  ^^^ 

'  "^  '  -£     '  The  occupier, 

said,   so   structurally   severed    from    the    rest  of   the  «» tenant,  of 

"  chambers,' 

building   as   to  be   of   themselves  a  house,   under    a  constituting  a 

"  house  "  in  an 

demise   from   the   benchers   of  the  Iniur  Temple,  the  inn  of  court, 
owners  thereof,  at  a  yearly  rent  of  £70.  rooms  to 

The  chambers  consisted  of  three  distinct  rooms,  not  aOT^emeiSs  for 
communicating  together,  and  a  vestibule  into  which  the  (^clude^ser- 
rooms  respectively  opened.  ^°f»  "^^ 

^  ./      X  j^jj^l  coals,) 

One  of  these  rooms  was  occupied  by  the  appellant,  with  keys  to 

the  rooms  and 

and  used  by  him  in  transacting  the  business  that  came  to  the  outer 
to  him  in  the  exercise  of  his  profession  of  a  barrister.      that  the 

The  appellant  demised  each  of  tlie  other  two  rooms  noT^ased^by 
to  two  persons  respectively.     Each   of  these  persons  J^tthiLtobe 
held  under  an  agreement  in  writing  in  the  following  ^^•!i^^tr®'^ 
form  mutatis  mutandis : —  Act. 

Semhle,  per 
Willes,  J.,  the 
lettings  were 
not,  strictly 
speaking,  tenancies,  but  rather  personal  agreements  for  occupation,  limited  to  special 
purposes,  more  resembling  enjoyment  as  licensee,  or  occupation  by  a  guest  at  an  inn,  or 
by  a  lodger  1 
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1869.  "  1,  Kimjs  Bench  Walk,  15th  Dec,,  1868. 

Smith  "  ■^^-  ^-  ^'  ^-  >S'?/fiV7i  agrees  to  let,  and  Mr.  Lister 

LANCASTEa.  ^g^ces  to  take,  tlie  north  back  room  of  these  chambers, 
from  the  29th  of  October  last,  at  the  rent  of  £30,  pay- 
able quarterly  on  &c.  in  each  year,  the  rent  to  include 
attendance  of  clerk,  laundress,  rates,  taxes,  and  coals; 
the  tenancy  determinable  at  any  time  by  either  party 
giving  one  quarter's  notice." 

• 

The  two  tenants  entered  under  the  said  agreements  into 
the  occupation  and  possession  of  the  several  rooms  so  let 
to  them  as  aforesaid,  and  used  them  in  transacting  the 
business  that  came  to  them  in  the  exercise  of  their  profes- 
sion as  barristers.  They  had  the  services  of  the  clerk  and 
laundress  who  were  engaged  by  the  appellant,  and  were 
supplied  with  coals  according  to  the  terms  of  the  agree- 
ment. 

There  are  no  rates  for  the  relief  of  the  poor  in  the 
Inner  Temple,  but  all  other  rates  and  taxes  were  paid 
by  the  appellant.  No  one  resided  in  any  part  of  the 
chambers.  Both  of  the  said  rooms  so  sub-demised  as 
aforesaid  were  let  unfurnished. 

The  appellant  and  each  of  his  two  tenants  had  a  key 
to  the  outer  door.  It  was  not  the  practice  to  lock  the 
doors  of  the  rooms,  but  it  was  admitted  that  the  tenants 
had  the  right  to  do  so  at  all  times. 

All  other  requisites  for  entitling  the  appellant  to  be 
retained  on  the  list  of  voters  in  respect  of  the  above 
qualification  were  duly  proved. 

The  appellant  claiming  to  be  retained  on  the  list  in 
respect  of  his  occupation  as  tenant  of  the  entire  set  of 
chambers,  it  was  objected,  that  having  regard  to  the 
above  facts,  the  appellant  ought  to  be  struck  off  the 
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list,  on  the  ground  that,   by  virtue  of  the  aforesaid       1869. 

demises  to  his  under-tenants,  the  landlord  (the  appel-        ^^^ 

lant)  had  divested  himself  of  all  right  of  occupation    ^      ^• 
^  o  JT  Lancaster. 

of  the  parts  demised,  and  thereby  the  tenants  had 
acquired  an  independent  occupation  of  the  parts  de- 
mised, to  the  exclusion  of  the  appellant. 

For  the  appellant,  it  was  argued  that  notwithstanding 
the  said  demises,  he  retained  such  an  occupation  of  the 
entire  set  of  chambers  as  to  make  him  a  tenant  occu- 
pying a  house  within  the  meaning  of  the  Eeform  Act, 
2  Will,  4,  c.  45. 

The  Eevising  Barrister  decided  that  the  objection  was 
good;  holding  that  at  law,  in  the  absence  of  any 
express  reservation  to  the  appellant  of  some  control 
over,  or  occupation  of,  the  parts  demised,  the  sub- 
tenants, under  or  by  virtue  of  the  aforesaid  agreements, 
acquired  an  independent  occupation,  and  to  the  exclu- 
sion of  the  appellant,  of  their  holdings;  and  that  it 
could  not  be  inferred  at  law,  having  regard  to  the  facts 
before  stated,  and  more  particularly  to  the  fact  that  the 
appellant  did  not  reside,  that  he  retained  any  occupa- 
tion of  the  parts  so  demised  by  him  as  aforesaid,  and 
the  Revising  Barrister  accordingly  stnick  off  or  refused 
to  insert  on  the  register  the  names  of  the  appellant  and 
of  sixty-seven  other  persons,  whose  cases  were  con- 
solidated with  the  principal  case. 

The  question  was,  whether  the  occupation  by  the 
appellant  of  the  said  chambers  was  sufficient  to  entitle 
him  to  have  his  name  inserted  on  the  register  of  voters 
for  the  city  of  London. 

Prentice,  Q.  C,  for  the  appellants.  No  question  is 
raised  as  to  the  sufficiency  in  point  of  annual  value  of 
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1869.  tlie  appellant's  interest  in  tlie  premises.  The  only 
gjijTH  point  for  discussion  is,  lias  the  appellant,  by  the  sub- 
Lancabter  letting  described  in  the  case,  deprived  himself  of  his 
otherwise  clear  right  to  vote  ?  In  Cnthbertson  v. 
Butter  worth  (a),  the  Court  lield  that  the  respondent, 
whose  occupation  was  almost  identical  with  that 
of  the  under-tenants  here,  was  not  entitled  to  vote, 
so  that  if  the  decision  of  the  Couit  be  against  the 
appellant  it  will  have  the  effect  of  disfranchising  all 
connected  with  tliis  and  similar  tenancies  in  the  Inrui 
of  Cornet  It  is  submitted  that  the  appellant  is,  within 
the  meaning  of  sect.  27  of  2  Will.  4,  c.  45,  the  occupier 
of  the  whole  premises,  but  if  that  be  doubtful  sect.  29 
may  be  resoited  to.  Under  sect.  27,  then,  the  appellant 
is  actual  or  constructive  occupier  of  the  whole  house, 
the  fact  of  his  not  residing  on  the  premises  being  of  no 
importance.  Reg.  v.  Hc^iry  Smith  (h)  is  strongly  in 
favour  of  the  vote.  There  the  question  was  w^hether 
the  defendant,  by  letting  some  of  his  rooms  to  other 
tenants  on  terms  very  like  those  described  here,  had 
parted  with  the  possession,  so  that  the  sub-tenants,  and 
not  himself,  would  be  rateable  in  respect  of  their  occu- 
pation, and  the  Court,  in  giving  judgment,  said,  *'  There 
is  no  doubt  that  exclusive  possession  of  a  part  only  of 
a  house  may  be  given,  so  as  in  effect  to  make  the  two 
parts  of  the  house  separate  tenements ;  the  question  in 
the  present  case  was  whether  such  possession  had  been 
given,  and  w^e  are  of  opinion  that  it  had  not." 

^Fr?;iS(^y,  appellant,  Pr/'/ji'^,*},  respondent  (//i// 5  case)  (c), 
decides  in  a  similar  case  to  this,  that  the  under-tenants 
are  only  lodgers  or  inmates. 

(a)  AnU,  p.  188.  (c)  1  Lutw.  Reg.  C.  252  ;  5.  C, 

{h)  30  L.  /.,  M.  C.  74.  8  Scott,  N.  R.  978. 
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[He  was  stopped  by  the  Court.]  *         1869. 

Smith 

Meadows  White  for  the  respondent.    The  claimant  is  ^• 

L1.N0ABTBB. 

not  an  occupier  of   a   house   within  the  Act.      He  ^ 
occupies  only  part  of  a  housa     The  qualification  must 
be  a  whole  house,  though  the  house  itself  may  consist 
only  of  a  set  of  chambers. 

[Brett,  J.    Is  exclusive  occupation  necessary  ?] 

There  appears  here  no  such  independent  occupation 
and  severance  of  a  "house,"  and  possession  by  the 
claimant,  as  was  insisted  on  in  Cook  v.  Huniber  (a). 
This  case  states  facts  from  which  the  Court  should  draw 
the  inference  that  the  appellant  has  excluded  himself 
from  the  possession  of  his  house,  or  the  main  part  of  it. 

[BoviLL,  C.J.  Who  do  you  say  would  be  rateable 
as  occupier  ?] 

In  Reg,  v.  Smith  (b),  cited  for  the  appellant,  the 
person  rated  as  occupier  found  servants  who  lived  on 
the  premises  to  wait  on  the  sub-tenants,  clean  the 
rooms,  &c.  In  Bex  v.  Inhabitants  of  St,  Nicholas, 
Colchester  (c),  on  a  question  of  acquiring  a  settlement 
by  renting  and  occupying  a  tenement,  the  Court  held 
that  one  who  underlet  any  part  was  not  in  the  a,ctual 
occupation. 

[Prentice,  Q.C.     That  was  on  the  words  of  the  statute 


(a)  Kea,  4*  0.  413 ;   S,  C,  11  Smith  t.  Overturt  of  St.  Michael, 

C,  B.,  N.  S,  88.  Cambridge,  8  £.  &  £.  888. 

(6)  30  L,  J:,  M,  a  74  ;  nomine,  (c)  2  A,  ^  E,  699. 

TOL.  I.      H.C.  Z 
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1869.        which    explained    and    amended    the    previous    one 
gjjppg        (6    Oeo.  4,  c.   57)    by  expressly  requiring    that    the 
Lakoastsb     occupation  should  be  actual  and  not  constructive,] 

It  is  submitted  that  the  occupation  intended  by  the 
Sefonn  Act  was  ax^ual.  By  the  terms  of  the  agree- 
ment there  is  a  right  conferred  to  exclude  any  one 
else,  even  the  lessor  himseK,  bom  the  chamber  let. 
Stress  has,  in  some  of  the  cases,  been  laid  on  the 
possession  by  the  tenant  of  a  separate  key  to  the 
outer  door.     That  exists  here.    Score  v.  Hvjggett  (a). 

[WiLLES,  J.  Is  not  this  a  mere  personal  agreement 
under  which  the  sub-tenant  must  occupy,  and  he  only  ? 
Could  he  substitute  another  ? 

Brett,  J.  Do  you  defend  the  finding  of  the  case, 
which  seems  to  treat  it  as  a  matter  of  law  whether  the 
occupation  was  sufficient  or  not  ?] 

Yes;  it  is  submitted  that  the  facts  show  a  case  of 
parting  entirely  with,  and  excluding  himself  from,  the 
control  of  the  chambers  demised. 

[Bbett,  J.    But  his  servants  would  enter  to  clean  ? 

WiLLES,  J.  To  take  in  coals  and  light  fires  ?  Those 
are  circumstances  to  show  that  the  owner  does  not  part 
with  the  control.     It  is  a  matter  of  fact,  not  of  law.] 

These  agreements  are    inconsistent  by  their  legal 

(a)  1  Lutw.  JUff.  a  198  ;  S.  C,  7  M,  d:  G.  95. 


YYTTII   TICTDEUL  2JS 

dkcL  with  ITT  5ii:ii  occtnadon  us  would  coiafer  tb*        l$f  ^ 


iVva/ux,  Q.C^  w»s  not  csalltd  on  to  i^p^^y. 

BoviLL,  CJT.  It  appears  frv^m  the  case  that  the 
chambezs  in  question  are^  in  point  of  straotural  seve- 
ranoe,  a  house  within  the  decisions  and  sect  27  of  tha 
Befonn  Act,  2  ITilL  4^  a  45.  The  appellant  has  taken 
and  ooci]^ied  them,  and  would  be  the  occupier  within 
the  meaning  of  the  Act,  if  he  had  not  sub-let  parts  of 
the  house  to  two  tenants.  The  question  is,  whether  by 
doing  so  he  has  ceased  to  be  the  occupier  qualified  to 
vote.  It  has  already  been  decided  in  Cuthbert^n  v. 
BuUerworth  {a),  that  persons  in  a  similar  position  to 
that  of  the  under-tenants  in  this  case  cannot  be 
considered  as  occupiers  of  ''a  house."  What  then  is 
the  effect  upon  the  principal  occupation  or  tenancy  of 
such  sub-letting  ? 

In  Fludier  v.  Lomie  (h).  Lord  Edrdwicke  held  that  the 
letting  of  lodgings  so  that  the  original  rent  was  thereby 
reduced  below  £10  a  year,  did  not  disqualify  house- 
holders from  voting  for  a  common  councilman,  under 
11  Gko.  1,  c.  18,  sect.  8,  which  required  the  voter  to  be 
sole  occupier  of  a  house  "  of  the  true  and  real  value  of 
£10  a  year  "  (c). 

JSeg.  V.  Smith  (d)  shows  that  the  appellant  would  be 
the  person  properly  rateable  as  the  occupier  of  the 
whole  house,  and  in  my  opinion  he  is  equally  the 

(a)  AnU,  p.  188  ;  L,  R.,  4  C.  P.  «»'«.  ^^t  116;  and  Reg.  v.  M.  qf 

523.  ^y^}  9  A.  d:  E.  679. 

(6)  Cat.  temp.  Bard.  307.  (d)  Z  E.  di  B.  888  j  80  L,  /.. 

(c)  See  also  PkiUipt*$  cote,  Ale.  M.  C.  74. 
Reg.  C.  {Ireland)^  20  ;  DtUgenan'e 

z  2 


V. 

Lakoasteb. 
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1869.  occupier  within  the  Act  we  are  construing  of  the  whole 
gif2TH  premises.  It  is  true  that  his  tenants  have  the  exclu- 
sive use  of  some  rooms,  with  additional  conveniences, 
and  have  keys  to  the  outer  door,  but  their  occupation 
more  resembles  that  of  a  lodger  who  has  exclusive 
possession  of  a  room.  Such  a  letting  has  never  been 
held  to  deprive  the  occupier  who  has  and  retains  the 
general  control  over  the  whole  of  the  franchise.  There 
is  no  pretence  for  contending  here  that  these  are  joint 
occupiers.  We  have  already  (a)  decided  that  the  occu- 
pier of  a  house  as  tenant  does  not  cease  to  be  so  simply 
by  letting  out  part  of  the  premises  to  one  in  the 
character  of  a  lodger. 

The  case  of  Rex  v.  St  Nicholas,  Colchester  (V),  has 
been  cited,  but  that,  as  well  as  the  previous  decision  by 
which  it  was  governed,  of  Bex  v.  St  Nichohis,  Rochester  (e), 
was  based  on  the  peculiar  language  of  the  two  Acts 
of  Parliament,  6  Geo,  4,  c.  57,  and  1  WilL  4,  c.  18, 
the  latter  Act  insisting  on  actuaJ  occupation  instead  of 
the  constructive  occupation,  which  had  been  held  to 
satisfy  the  former  statute.  It  is  to  be  remarked  that 
Lord  JDenman,  C.J.,  in  Rex  v.  St  Nicholas,  Rochester, 
points  out  that  the  meaning  of  the  word  "occupied" 
varies  with  the  subject,  e.  g.,  burglary,  right  of  voting, 
liability  to  rating,  and  that  all  these  differed  from  the 
then  case  by  reason  of  the  peculiar  language  and  inten- 
tion of  the  1  WilL  4,  then  under  construction.  Those 
decisions  are,  therefore,  clearly  not  authorities  for  our 
guidance  in  this  case.  For  these  reasons  I  am  of 
opinion  that  the  appellant  is  the  occupier  entitled  to 


(a)  Brewer  y.  MeOowen,  anU,  (h)  2  A.  Jk  E.  599, 

p.  275.  {c)  5  B,  d:  Ad.  219. 
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vote,  and  that  the  decision  of  the  Revising  Barrister       1869. 
must  be  reversed.  oiaiR 

V. 

Lakcastxb. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  it  were 
necessaiy,  special  reasons  might  be  found  to  show  that 
the  sub-letting  of  one  room  of  a  set  of  chambers  like 
this  does  not  deprive  the  tenant  of  the  whole,  of  the 
right  to  vote.  For  it  is  obvious  that  an  agreement  of 
the  kind  is  not  the  ordinary  case  of  letting  to  a  tenant 
for  any  purpose  he  may  think  proper.  It  is  peculiar, 
and  the  use  is  limited  to  the  individual,  and  for  special 
purposes.  It  more  resembles  an  enjoyment  as  licensee, 
or  an  occupation  by  a  guest  in  an  inn,  or  by  a  lodger. 
It  is  not,  however,  necessary  to  dwell  on  such  special 
considerations,  though  they  might  serve  to  dispose  of 
the  case,  because  I  am  of  opinion  that  the  letting  off 
part  of  a  house  does  not  deprive  the  occupier  of  the 
remainder,  of  the  right  to  vote,  provided  he  retain  the 
mastership  and  general  control  over  the  whole  and 
the  outer  door. 

Suppose,  as  a  test,  the  case  of  a  landlord  letting  a 
house,  with  the  exception  of  the  wine  cellar ;  surely  the 
occupier  would  not,  by  reason  of  such  exception  only, 
lose  his  vote.  I  entirely  agree  with  the  decision  of 
this  Court  in  CuthJbertson  v.  BiUterwarth.  I  would 
add  a  reference  to  the  case  of  Toms  v.  Luckett  (a),  and 
the  judgment  of  Mmde,  J.,  there.  He  says,  "  where 
the  owner  of  the  house  is  a  person  who  lives  in  and 
occupies  the  whole  of  it,  and  takes  in  some  other 
person  to  live  with  him  in  the  house,  although  that 
person  may  occupy  a  room  therein  which  nobody 
else  occupies,  and  although  he  may  have  ingress  and 

(a)  2  Lutir,  Rtg.  C.  19  ;  5  C.  B,  23. 
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1869        egress  to  and  from  that  room  whenever  he  pleases,  yet, 
—  if  the  owner  of  the  house  retains  his  general  character 


Smith 

V.  as  master  of  the  house  which  he  did  before,  then  that 

liANCABTIB. 

person  so  occupying  is  a  lodger,  and  not  a  tenant, 
within  the  Eeform  Act."  To  speak  of  "perfect  control" 
of  the  outer  door,  as  in  the  statement  of  the  case  in 
Cvihiertson  v.  Butterworth,  is  a  wrong  expression.  That 
would  imply  a  right  so  extensive  as  to  chop  it  up  and 
bum  it.  The  right  to  maintain  trespass  in  respect  of  it 
would  be  a  better  description,  and  that  right,  I  am  of 
opinion,  belonged  here  to  the  appellant,  who  had, 
besides,  the  general  control  and  dominion  of  the 
"house."  The  Eevising  Barrister,  by  his  expression 
"  at  law,"  seems  to  have  had  in  his  mind  the  notion  of 
some  legal  criterion,  which  obliged  him  to  come  to  the 
conclusion  he  formed,  but  none  such  exists. 

Keating,  J.  The  appellant  occupied  the  whole 
house,  and  had  the  right  to  the  franchise.  He  has  not 
lost  the  right  by  letting  part  to  one  more  resembling  a 
lodger  than  any  other  kind  of  tenant. 

Brett,  J.  The  only  objection  made  to  the  appellant's 
right  to  vote  is,  that  by  binding  agreements  he  has  let 
the  exclusive  use  of  two  of  the  rooms  in  his  occupa- 
tion. Even  if  the  agreements  have  so  bound  him,  he  is 
still,  in  my  judgment,  tenant  and  occupier  of  the  whole, 
and  has  not  done  sufficient  to  deprive  himself  of  his 

vote. 

Decision  reversed. 

Attorneys — For  Appellant,  Harper,  Broad,  d:  MarAy, 
For  Eespondent,  Travers  Smith  &  De  Gex, 
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DuRANT,  Appellant ;  Kennett,  Respondent. 

Nov,  19,  20. 

THIS  was  an  appeal  from  the  decision  of  the  Re-  ^®  ^tT*} 
vising  Barrister  for  the  borough  of  New  Windsor.      Windaor  are  » 

^  collegiate 

The  case  stated  as  follows  : —  establishment 

of  an  elee< 

At  a  Court  held  in  October,  1869,  for  the  revision  of  moeynary 
the    list  of   voters  for  the   said    borough,   Benjamin  incorporated 
Chandler  Durani  duly  objected  to  the  name  of  Edward  royj  dJ^ 


Kennett  being  retained  on  the   householders'  list  of  '^^  charter 


royal  charter. 

ThecharU 

contained 

voters   for  the   parish   of  New   Windsor,  in   the   said  various  ndes 

'-  of  discipline, 

borough.    The  description  of  the  respondent  on  the  said  enforcing 

°  observance 

list  was  as  follows  : —  under  pain  of 

expulsion,  and 
authorizing 
the  framing  of 
other  roles  by 
the  Crown. 
It  prescribed  a 
collegiate 
mode  of  life, 
in  a  building 
to  be  erected, 
and  a  common 
hall  and  table. 
A  range  of 

The  respondent  occupied,  during  the  qualifying  period,  l>uiid^  ^»« 

erocwOd 

one  of  seven  houses,  known  as  Travers'  College,  each  of  accordingly, 

forming 

which  was  numbered  and  separately  rated  to  the  poor  separate 
rate,  and  he  had  paid  all  poor  rates  which  had  become  houses,  but 
payable  by  him  in  respect  of  the  premisea  ^on  diniag. 

The  respondent  was  one  of  the  seven  Naval  Knights  ^^ht^on 

appointment, 
with  the 
consent  of  the  governor,  chose  one  of  the  houses,  which  he  occupied  exclusively, 
repairing  and  paying  rates  :    Heldy  that  this  was  not  an  occupation  "  as  owner  or 
tenant,"  but  simply  as  a  member  of  a  corporation. 


Kame. 

Place  of  Abode. 

NatuTH  of 
Qaaimcation. 

Street,  Ac.,  where 
Property  sitaate,  Ac. 

KenntUf  Edward 

Traver^  College 

House 

Trovers*  College 
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1869.  of  Windsor,  who  were  incorporated  by  royal  charter, 
P^jj^^jj^  bearing  date  the  23rd  of  June,  38  Oeo,  3  (1798),  by  the 
-.  '^'  name  of  "  The  Poor  Knights  of  Windsor  of  the  Founda- 

tion of  Samuel  Travers,  Esq." 

By  the  24th  and  25th  Vict,  c.  116,  s.  4,  it  was  enacted 
that  "  The  said  Poor  Knights  shall  henceforth  be  styled 
Naval  Knights." 

By  the  charter  (which  was  to  be  referred  to  as  part  of 
the  case),  after  reciting  that  Samuel  Travers,  Esq.,  de- 
ceased, by  his  will,  dated  the  16th  of  July,  1724,  demised 
all  his  real  and  personal  estate  nnto  his  executors  and 
their  heirs,  upon  trust  out  of  the  rents  and  profits,  to 
settle  an  annuity  or  yearly  sum  of  £60,  to  be  paid  to 
each  and  every  one  of  seven  gentlemen,  to  be  added  to 
the  then  eighteen  Poor  Knights  of  Windsor;  the  said 
annuities  to  be*  charged  upon  an  estate  of  £500  per 
annum,  to  be  purchased  and  set  apart  for  that  purpose, 
in  the  county  of  Ussex ;  and  that  the  testator  humbly 
prayed  that  the  said  seven  gentlemen  might  be  incorpo- 
rated by  charter,  with  a  clause  enabling  them  to  purchase 
and  hold  lands  in  mortmain,  and  that  a  building,  the 
charges  whereof  to  be  defrayed  out  of  his  personal  estate, 
might  be  erected  or  purchased  in  or  near  the  castle  of 
Windsor,  for  a  habitation  for  the  said  seven  gentlemen, 
who  were  to  be  superannuated  or  disabled  lieutenants  of 
English  men-of-war ;  but  the  repairs  to  be,  in  the  first 
place,  paid  out  of  the  said  estate  of  £500  per  annum, 
and  then  £12  per  annum  to  be  applied  to  the  governor 
or  senior  of  the  seven,  and  4;he  remainder  to  be  equally 
divided  between  him  and  the  other  six,  and  that  the 
testator  desired  that  the  seven  gentlemen  so  to  be  incor- 
porated might  be  single  men  without  children,  inclined 
to  lead  a  virtuous,  studious,  and  devout  life,  to  be  re- 
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moved  if  they  shoiQd  give  occasion  for  scandal,  and  that       1869. 
the  testator  declared  his  mind  to  be  that  they  should      r 
live  in  a  collegiate  manner,  in  order  whereunto  he  would  ▼• 

KXNKETT. 

have  £26  a  year  deducted  out  of  their  several  allowances 
to  keep  a  constant  table,  and  that  the  testator  appointed 
the  Chief  Governor  of    Windsor  Castle,  the  Dean  of 
Windsor,  and  the  Provost  of  Eton  College,  to  be  visitors, 
with  power  for  them  or  any  two  of  them  to  act,  and  that 
as  often  as  any  vacancy  should  happen,  the  testator  de- 
sired they  might  be  thus  supplied,  via,,  the  Commis- 
sioners of  the  Boyal  Navy  to  choose  three  lieutenants 
for  each  vacancy,  out  of  which  the  Lord  High  Admiral 
or  the  Commissioners  of  the  Admiralty  for  the  time 
being  to  choose  two,  and  the  King's  Majesty  to  nominate 
one  of  them ;  and  that  by  an  order  of  the  Court  of 
Chancery,  bearing  date  the  26th  of  Julr/,  1793,  in  a 
cause  pending  in  the  said  Court,  proposals  for  setting 
apart  a  part  of  the  testator's  estates,  in  the  county  of 
Essex,  for  the  purpose  of  making  a  provision  for  the  sup- 
port and  maintenance  of  the  said  seven  gentlemen  to  be 
added  to  the  eighteen  Poor  Knights  of  Windsor,  instead 
of  purchasing  an  estate  for  that  purpose,  and  also  the 
purchasing  a  piece  of  ground  at   Windsor,  whereon  to 
erect  an  habitation  for  the  said  seven  gentlemen,  and  the 
erecting  such  new  buildings  thereon  would  be  a  proper 
execution  of  the  trusts  and  directions  in  the  testator's 
will  respecting  the  same ;  the  seven  persons  therein 
named  and  their  successors  to  be  elected  and  nominated 
in  the  manner  prescribed  in  and  by  the  will  of  the  said 
Samuel   Travers,  were  constituted  one  body  corporate 
and  politic,  by  the  name  of  "The  Poor  Knights  of 
Windsor  of  the  Foundation  of  Samuel  Travers,  Esq.," 
and  by  that  name  were  to  have  perpetual  succession  and 
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DUBANT 
V. 

Kenkett. 


a  common  seal,  with  capacity  to  receive  and  hold  for 
the  ends  and  purposes  of  their  institution,  the  land  or 
ground  to  be  purchased  for  the  purpose  of  erecting  a 
house  or  building  for  their  habitation,  and  the  house  or 
building  to  be  erected  thereon,  as  well  as  the  lands, 
tenements,  and  hereditaments  in  the  county  of  Essex,  to 
be  appropriated  and  set  apart  under  the  direction  of  the 
Court  of  Chancery,  for  their  support  and  maintenance, 
in  such  manner,  and  under  and  subject  to  such  condi- 
ditions,  restrictions,  and  regulations  as  the   Court  of 
Chancery  should  direct.    The  charter  farther  ordained 
that  there  should  be  a  governor  of  the  said  corporation, 
viz,y  the  senior  of  the  lieutenants,  members  of  the  corpo- 
ration, according  to  their  rank  in  the  Eoyal  Navy ;  and 
that  the  Chief  Governor  of  Windsor  Castle,  the  Dean  of 
Windsor,  and  the  Provost  of  Eton  College,  for  the  time 
being,  or  any  two  of  them,  shoidd  be  visitors  of  the  said 
corporation ;  and  that  the  said  seven  knights  and  their 
successors  should  observe  and  obey  the  rules,  orders, 
and  regulations  thereinafter  contained,  and  such  further 
rules,  orders,  and  regulations  as  the  King,  his  heirs,  or 
successors  should,  at  any  future  time,  make  for  the  better 
government  of  the  said  knights,  or  the  better  canying 
the  intentions  of  the  founder  into  execution,  and  as  the 
Court  of  Chancery  should  also  make  or  declare  in  fur- 
therance of  the  will  of  the  sedd  Samuel  Travers. 

The  charter  further  ordained  that  the  said  seven 
knights  and  their  successors  should  lead  virtuous,  stu- 
dious, and  devout  lives,  and  should  daily  attend  divine 
service  in  the  chapel  in  Windsor  Castle,  and  shovid  live 
together  in  a  collegicUe  manner  in  the  fiotcse  or  building 
to  be  erected  for  their  residence,  and  keep  their  table 
together  in  their  common  hall,  and  that  such  table  should 
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be  proyided  out  of  their  common  stock  or  purse,  and  that       1869. 
they  shoiQd  not  go  away  from  and  leave  their  said  house,       ~ 
and  absent  themselves  therefrom  for  more  than  ten  days  ^• 

in  any  one  year,  without  a  license  first  obtained  for  that 
purpose  from  the  said  visitors,  upon  reasonable  cause, 
and  that  during  their  residence  at  their  said  house  they 
should  not  be  out  of  their  respective  apartments,  nor 
haunt  the  town,  the  alehouses,  or  the  taverns,  and  that 
the  (Tovemor  of  the  said  seven  knights,  for  the  time 
being,  should  have  the  care  and  custody  of  their  common 
seal,  and  that  the  other  six  should  be  obedient  to  the 
Grovemor,  and  all  the  seven  should  be  obedient  to 
the  said  visitors,  in  the  observance  of  the  rules, 
orders,  and  regulations  therein  contained,  and  of  all 
others  which  the  King,  his  heirs,  and  successors  should 
thereafter  make  for  their  orderly  behaviour  and  govern- 
ment. 

The  charter  further  ordained  that  the  said  visitors 
should  once  in  every  year  appoint  a  day  and  hour  at 
which  the  said  seven  knights  and  their  successors  should 
be  warned  to  be  present,  and  should  cause  the  rules, 
orders,  and  regulations  to  be  read  to  them,  and  that  if 
any  of  them  should  neglect  to  attend,  not  having  leave 
of  absence  from  the  said  visitors,  or  should  offend  against 
the  said  rules,  orders,  and  regulations,  it  should  be  lawful 
for  the  said  visitors  to  impose  a  reasonable  fiine  or 
penalty,  and,  in  case  the  offence  should  seem  to  require 
such  punishment,  it  should  be  lawful  for  them  to  give  a 
solemn  warning  to  the  offender,  not  to  offend  again  in 
the  Uke  manner,  and  he  that  should  have  been  twice  so 
warned  shoiQd,  upon  the  third  offence,  be  expelled  or 
removed  by  the  said  visitors ;  and  that  if  any  knight 
should  refuse  or  neglect  to  pay  any  fine  or  penalty,  he 
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1869.        should  be  liable  to  be  expelled  or  removed  by  the  said 
DuRAHT       visitors  ;  and  that  the  said  visitors  should  also  have  full 
j^'  power  to  expel  or  remove  any  of  the  said  seven  knights 

and  their  successors,  who  should  marry  or  give  occasion 
for  scandal,  or  who  might  be  convicted  of  felony,  or  any 
notable  crime,  and  that  the  said  seven  knights  and  their 
successors  should,  before  they  were  let  into  possession 
of  the  apartments  to  be  erected  for  them,  take  their 
oaths  that  during  the  time  of  their  continuing  such 
knights,  they  would  observe,  conform  to,  and  keep  all 
the  rules,  orders,  and  regulations  contained  in  those 
presents,  and  all  such  other  rules,  orders,  and  regula- 
tions as  should  thereafter  be  made  as  aforesaid. 

By  indenture  of  bargain  and  sale,  bearing  date  the 
26th  of  June,  1799,  (approved  by  the  Master  and  en- 
rolled in  the  Court  of  Chancery),  Henry  ErrUyn  conveyed 
a  messuage  or  tenement,  with  the  garden  and  ground 
thereunto  belonging,  situate  in  DcUchet  Lane,  near 
Windsor  Castle,  in  the  parish  of  New  Windsor,  to  the 
said  Poor  Knights  and  their  successors,  for  the  ends  and 
purposes  of  their  institution,  and  subject  to  such  orders 
and  regulations  as  the  Court  of  Chancery  should,  from 
time  to  time  make  concerning  the  same. 

The  college,  which  was  erected  on  the  groiind  so  con- 
veyed, consists  of  a  range  of  buildings  forming  seven 
dweUing-houses,  containing  three  apartments  each,  viz, : 
kitchen,  sitting  and  bed-room,  and  a  mess-house,  with 
kitchens  and  other  offices  at  the  back.  There  is  a 
colonade  in  front  of  the  houses,  and  a  small  lawn  walled 
in,  with  a  gate  opening  into  Datchet  Lane,  now  called 
I>atchet  Road, 

The  mess-house  is  separately  rated  to  the  poor-rate, 
and  the  rates  payable  in  respect  of  it  are  paid  out  of  the 
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common  fund  of  the  college.    Each  knight  keeps  the       1869. 
house,  which  he  occupies,  in  repair.  durakt 

In  the  year  1867,  the  respondent  was  appointed  by 
royal  warrant,  to  supply  a  vacancy,  and  by  virtue  of 
that  appointment  he  went  into  occupation  of  a  vacant 
house  in  the  said  college,  which  he  chose,  with  the  con- 
sent of  the  Governor.  This  is  the  house  which  he  now 
occupies,  and  he  holds  it  for  his  life,  subject  to  his  being 
expelled  or  removed  for  any  of  the  causes  above  stated. 

The  respondent  claimed  to  have  his  name  retained 
upon  the  said  householders'  list  of  voters,  on  the  ground 
that  he  was  the  inhabitant  occupier  as  owner  of  the 
said  house,  and  relied  on  Fryer  v.  Bodenkam  (a).  It 
was  objected  that  the  ownership  of  the  said  house  was 
in  the  corporation  aggregate,  and  not  in  each  member  of 
it  separately,  and  Heath  v.  Haynes  (b)  was  cited. 

The  Eevising  Barrister  held  that  the  respondent  was 
the  inhabitant  occupier  of  the  said  house  as  owner,  and 
retained  his  name  on  the  list.  The  cases  of  four  other 
persons  were  consolidated  with  the  principal  case. 

If  the  Court  should  be  of  opinion  that  the  respondent 
was  the  inhabitant  occupier  of  the  said  house  as  owner, 
his  name  was  to  be  retained ;  otherwise  his  name  and 
those  of  the  four  other  persons  were  to  be  expunged. 

JT.  James,  Q.C.  for  the  appellant  The  respondent's 
name  ought  to  have  been  expunged  by  the  Eevising 
Barrister,  since  he  was  not  in  occupation  of  the  house 
in  respect  of  which  he  claimed  the  franchise,  either  as 
owner  or  tenant.  He  was  not  in  occupation  as  owner, 
since  the  ownership  was  not  in  him,  but  in  the  cor- 

(o)  Ante,  p.  204  ;  S.  C,  L.  R,  4  (h)  K.  <fc  C?.  99  ;  S.  C,  3  C,  J?., 

C.  P.  629.  N,  S.  889. 
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1869.  potation.  He  was  not  in  occupation  as  tenant, 
D^^^j^  since,  although  he  was  de  facto  occupying,  his  occupa- 
tion was  simply  that  of  the  corporation  occupying  by 
one  of  its  members.  No  doubt  it  was  by  virtue  of  his 
appointment  that  the  respondent  got  possession  of  the 
house,  but  only  in  the  capacity  of  member  of  the  cor- 
poration. The  statement  of  the  Bevising  Barrister  as 
to  the  respondent's  holding  his  house  for  life  might  be 
important,  if  the  Bevising  Barrister  had  not  at 
the  same  time  set  out  for  the  consideration  of  the 
Court  the  charter,  upon  which  he  must  rely  as  the 
foundation  of  that  statement.  Bead  in  conjimction 
with  the  charter,  the  statement  becomes  no  more  than 
the  Bevising  Barrister's  opinion  as  to  how  the  charter 
should  be  construed.  That  the  individual  members  of 
a  corporation  aggregate  cannot  vote  in  respect  of  the 
corporate  property,  even  though  by  agreement  among 
themselves  they  enjoy  it  in  severalty,  is  well  settled  (a). 
The  disqualification  would  seem  to  have  originated  in 
the  doctrine  that  a  corporation  is  incapable  of  doing 
any  personal  act  requiring  knowledge  (6).  But  however 
that  may  be,  the  authorities  are  clear,  and  Heath  v. 
Haynes  (c)  (which,  like  the  present  case,  was  the  case 
of  a  borough  vote)  is  distinctly  in  point.  Heath  v. 
Haynes  (c)  was  the  case  of  a  corporation  in  a  situation 
almost  identical  with  the  present,  yet,  although  the 
claimants  had  there,  as  here,  the  exclusive  occupation  of 
separate  residences,  they  were  held  not  entitled  to  vote 
in  respect  of  them,  the  reason  assigned  by  the  Court 
being  that  they  did  not  occupy  as  owners  or  tenants. 
Cockbu/m,  C.J.,  in  giving  judgment,  said: — "We  are 

(a)  ffeytoood  on  "  Coimty  Elec-      VixL  Abridg.  GoiporatioiiB  (H.  2). 
tione,"  p.  116-118.  (e)  K,  A  G,  99,  117;  8.  C,  8 

(6)  Com.  Dig.  FnnchiBes  (F.  14),      C,  B.,  N,  S.  889,  410. 
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bound  by  the  words  of  the  section:  it  is  not  enough  to  1869. 
show  a  beneficial  occupation,  unless  it  be  an  occupation  ddraht 
as  owner  or  in  the  legal  relation  of  tenant  to  a  landlord. 
Now  it  is  clear,  and  indeed  it  is  conceded,  that  these 
parties  do  not  occupy  as  owners — ^the  ownership  of  the 
property  being  ex  conceasia  in  the  corporation  aggregate. 
Then,  do  they  occupy  as  tenants?  It  appears  to  me 
they  do  not  There  is  nothing  in  the  circumstances 
xmder  which  their  occupation  arises  which  creates  either 
expressly  or  by  implication  the  legal  relation  of  land- 
lord and  tenant  The  corporation,  as  it  appears  to  me, 
occupies  in  the  persons  of  its  several  members.  If  any 
of  the  individual  members  were  improperly  interfered 
with  in  his  occupation,  his  only  remedy  would  be  by  an 
application  to  the  Court  of  Chancery  to  have  the 
charity  administered  according  to  the  will  of  the 
foimder."  Davis  v.  Waddington  (a),  Heartley  v. 
Banks  (6),  and  Bridgewater  v.  Dv/rant  (c),  are  all 
authorities  in  the  appellant's  favour.  In  the  last  case, 
Erie,  C.  J.,  in  delivering  judgment,  said  : — "  Occu- 
pation alone  of  a  house  is  not  sufficient  to  qualify. 
Thus  occupation  as  a  member  of  a  corporation  aggr^ate 
Heath  V.  Haynes  (d),  or  as  a  receiver  of  charitable 
boimty  Heartley  v.  Banks  (6),  ....  have  been 
held  not  to  qualify."  Whether  the  occupation  of  a 
mere  wrongdoer,  who  claims  to  occupy  as  owner,  would 
be  sufficient  for  the  borough  franchise,  cannot  test  the 
present  case.  For  here  the  charter,  which  constitutes 
the  respondent's  title,  distinctly  negatives  the  occupa- 


(a)  1  Lutw.  159  ;  8,  C,  7  M.  df  (e)  K.  ^  (?.  877;  S.  C,  11  0.  B., 

(?.  87 ;  8  SeoU,  N.  R.  807.  N.  8,  7. 

(6)  K.  ife  G.  219  ;  8.  C,  6  0.  B.,  {d)  K,  A  0,99;  8.  C,  3  C.  B., 

N.  8.  40.  N.  8,  889. 
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1869.       ^io^  being  claimed  in  the  capacity  of  owner,  and  shows 
that  it  is  claimed  simply  and  solely  as  member  of  a 


DURANT 

▼.  corporation.    The  title  set  up  by  the  respondent  is  not 

disputed  here,  but  the  Court  is  asked  to  construe  what 
that  title  is.  Fry&r  v.  Boderikam  (a)  (the  case  of 
Coningsby  Hospital,  which  was  not  a  corporation)  is  not 
adverse  to  the  appellant.  That  case  went  expressly  on 
the  authority  of  Simpson  v.  Wilkinson  (h)  and  Roberts 
V.  Percival  (c),  cases  which  both  turned  on  the  question 
whether  Burleigh  Hospital  was  a  corporation.  Burleigh 
Hospital  was  held  not  to  be  a  corporation,  and  its 
inmates  were  held  entitled  to  votes ;  but  if  Burleigh 
Hospital  had  been  held  to  be  a  corporation,  the  votes 
would  unquestionably  have  been  disallowed.  In  none 
of  those  cases  was  it  known  in  whom  was  the  legal 
estate,  if  not  in  the  inmates  of  the  hospital;  whereas 
here  the  legal  estate  is  confessedly  in  the  corporation. 

[Brett,  J.  Does  Heath  v.  Haynes  (d)  go  the  length 
of  deciding  that  no  vote  can  be  claimed  in  respect  of 
the  property  of  a  corporation  aggregate,  although  the 
claimant  has  exclusive  occupation  of  a  specific  part  of 
the  property,  and  the  circumstances  are  such  that  the 
corporation  have  no  right  to  shift  him  from  it  ?] 

It  does  not  appear  from  that  case  very  clearly  whether 
a  member  of  the  corporation  could,  or  could  not,  have 
been  shifted  from  his  rooms.  Assuming,  however,  that 
he  could,  it  is  contended  that  he  could  equally  be  shifted 


(a)  Ante,  p.  204  ;  8.  C,  L.  R.  4  {e)  Hopw,  ds  Ph.  121 ;  8,  a,  18 

a  P.  629.  C.  A,  N,  8,  80. 

(6)  1  Lvtw,  168  ;  5.  C7.,  7  if .  «fr  (d)  K.  Jk  G.  99  ;  5.  C,  8  C.  B. 

Q.  60  ;  8  SooU*t  N.  IL  814.  N,  8.  889. 
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here.  The  kniglits  are  to  observe  the  rules,  orders,  and  1869. 
regulations  set  forth  in  the  charter  and  such  further  iBuRLiT~ 
rules,  orders,  and  regulations  as  the  King  shall  make 
for  their  government.  What  is  there  to  prevent  the 
Crown  making  a  rule  here,  which  shall  regulate  the 
change  of  houses  among  the  occupants  ?  Moreover,  the 
charter  contains  a  number  of  minute  rules  and  restric- 
tions wholly  incompatible  with  the  idea  of  an  estate  in 
the  knights,  either  legal  or  equitable.  As  to  this, 
Freeman  v.  Gainsford  {a)  and  Reartley  v.  Banks  (b), 
where  similar  restrictions  existed,  are  in  point.  In  Free- 
man  v.  Gainsford  (a),  Erie,  C. J.,  said : — "  It  is  clear  that 
he  "  (the  claimant)  "  is  appointed  as  a  mere  object  of 
charity,  having  no  estate  properly  so  called — that  is  to 
say,  no  estate  which  he  could  enforce ;  but  we  were 
pressed  with  the  argument  that  each  member  had  such 
a  status  given  him  by  the  governors  on  his  appointment 
as  amounted  to  giving  him  estate,  at  least  an  equitable 
estate,  vested  in  him  in  the  rooms  or  chambers,  and 
wliich  he  could  enforce  by  bill  in  equity ;  but  we  think 
it  is  quite  impossible  that  he  could  file  a  bill  for  the 
recovery  of  these  rights."  So  in  Reartley  v.  Banks  (6)  (the 
case  of  the  Military  Knights  of  Windsor),  Cockhum,  C.  J., 
said : — "  The  legal  estate  is  plainly  in  the  Dean  and 
Canons  of  Windsor,  and  though  they  may  be  bound  to 
allow  the  knights  to  occupy  these  houses,  yet  it  appears 
that  the  Dean  and  Canons  have  power  to  impose  such 
restrictions  on  the  enjoyment  as  divest  the  occupation 
of  the  character  of  ownership."  In  the  cliaracter  of  the 
knights*  occupation  that  case  closely  resembled  the 
present. 

(a)  K.  <t-  G.  448 ;  S,  C,  11  C.  B.,  (5)  K.  4-  0.  219  ;  S.  C,  5  C.  B., 

N.  S.  68.  X.  S.  40. 
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1869.  Matthews,  Q.C.,  for  the  respondent.    This  is  the  case  of 

a  borough,  not  a  county  franchise,  and  there  is,  there- 
fore, no  necessity  to  show  any  estate,  legal  or  equitable, 
in  the  respondent.  All  that  is  necessary  is  that  he 
should  be  within  30  &  31  Vict.  c.  102,  s.  3,  an  "  inhabi- 
tant  occupier  as  owner  or  tenant"  And  first,  who  is  in 
fact  the  occupier  here  ?  Clearly  the  respondent,  and 
not  the  corporation.  No  doubt  just  as  a  landlord  may 
occupy  by  his  servants  or  lodgers,  so  also  a  corporation 
may  occupy  constructively  by  its  members.  But  as  a 
question  of  fact,  is  that  so  here  ?  The  house,  the  subject 
of  occupation,  is  separate  and  distinct ;  the  respondent 
in  exclusive  possession  of  it ;  he  does  the  repairs  and 
pays  the  rates.  How,  then,  can  the  theory  of  construc- 
tive occupation  by  the  corporation  be  here  set  up  ?  It 
is  said,  no  doubt,  that  to  confer  the  vote  the  occupation 
must  be  "  as  owner  or  tenant."  That  is  so.  But  an 
occupancy  may  well  be  "  as  owner  or  tenant,"  although 
there  is  no  estate,  legal  or  equitable,  in  the  occupier. 
The  claimant  of  a  borough  vote  might  have  a  flaw  in 
his  title  deeds,  or  be  a  mere  trespasser,  nevertheless,  if 
during  the  requisite  period  he  occupies  as  one  claiming 
to  be  owner  or  tenant,  that  occupation  confers  on  him  the 
borough  franchise.  Occupation  fails  to  qualify  where  it 
is  precarious ;  such  as  the  occupation  of  servants,  or  some- 
thing still  weaker,  such  as  that  of  licensees,  or  paupers  in 
almshouses  liable  to  be  arbitrarily  moved  from  one  set 
of  apartments  to  another.  Sect.  6  of  the  30  &  31  Vict, 
c.  102,  fortifies  the  meaning  now  put  on  the  words 
"  occupier  as  owner  or  tenant."  That  section  uses  the 
same  words  in  conferring  the  county  franchise,  con- 
ferring it  on  the  "  occupier  as  owner  or  tenant "  when 
the  land  is  of  the  value  of  £12.     Proof  cannot  there  be 
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requisite  that  the  occupier  has  estate  in  the  land  to  the  1869. 
value  of  £12,  for  under  the  previous  section,  if  he  has  duraot" 
estate  in  the  land  to  the  value  of  £5,  that  is  sufBcient  kennott 
for  the  franchise.  A  vendee,  let  into  possession  under 
an  agreement  of  purchase,  so  long  as  his  ownership 
remains  inchoate  and  imperfect,  has  no  right  to  the 
franchise  in  a  coimty;  aliter  in  a  borough,  if  his 
occupation  has  been  undisturbed  for  the  required 
period.  Rogers  on  Elections  (a).  In  the  8th  edition 
of  that  treatise,  p.  150,  with  reference  to  corporations 
generally,  it  is  said,  ''  It  is  difficult  to  understand  the 
principle  upon  which  individuals,  who  are  members 
of  corporations  aggregate,  are  disabled  from  voting  in 
right  of  the  interest  they  possess  as  members  of  a 
corporate  body.  The  disability  cannot  arise  out  of  the 
tenure  by  which  they  hold,  because  such  would  also 
apply  to  corporations  sole ;  nor  can  any  valid  objec- 
tion be  found  in  the  circumstance  that  they  do  not  hold 
their  interest  in  severalty,  because  such  would  also 
exclude  joint  tenants,  tenants  in  common  and  co- 
parcenera."  It  may  be  admitted,  however,  that  the 
authorities  establish  that  the  members  of  a  corporation 
aggregate  cannot,  simply  guA  corporators,  vote  in  respect 
of  their  interest  in  the  property  of  the  corporation. 
Middlesex  case  (6),  Heath  v.  Haynes  (c).  So  no  doubt 
where,  as  in  Acland  v.  Lewis  {d)  and  Bulmer  v.  Norris  (e), 
the  estate  is  in  the  corporation,  and  the  individual 
members  have  simply  an  interest  in  the  profits  when 
ascertained,  it   is  well  established  that  the  individual 

(a)  lOth  ed.,  p*  60,  note  (c).  {d)  K.  A  0.  884 ;  8.  a,  9  C.  B., 

(b)  2  Peekw,  118.  I^.  S,  82. 

(c)  K.  ^0.  99  ;  S.  t\  8  C.  A,  (e)  K.  ^  O.  821  ;  S.  t\  9  C.  B., 
N,  S,  389.  ^-  S.  19. 
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1869.  members  have  no  right  to  a  vote.  That  principle,  how- 
j^^j^  ~  ever,  is  not  peculiar  to  corporations,  but  the  law  is 
precisely  the  same,  whether  the  holder  of  land  be  a 
corporator  or  not.  Thus,  in  Bennett  v.  Blain  (a)  (the 
case  of  an  unincorporated  company  possessing  land), 
the  test  applied  was  whether  the  deed  of  settlement 
conferred  on  the  individual  members  an  estate  or 
interest  in  the  land,  and  not  merely  an  interest  in  the 
profits  or  a  probable  interest  in  the  land  on  a  final 
division  of  property.  But  upon  the  question  whether 
in  equity  a  trust  estate  has  been  created,  it  can  make 
no  difference  whether  the  legal  fee  is  in  trustees  or  in  a 
corporation.  For  example,  would  the  question  whether 
or  not  the  Inns  of  Court  were  incorporated  affect  the 
franchise  rights  of  members  in  respect  of  their  various 
interests  (freehold  and  otherwise)  in  their  chambers  ? 
It  may  be  those  are  cases  of  tenure,  but  here  also  it 
may  be  said  there  is  a  demise  in  fact. 

[BoviLL,  C.J.  Suppose  the  case  of  a  college,  and  rooms 
allotted  to  the  Fellows  ?] 

No  doubt  the  mere  fact  of  occupation  is  not  enough 
if  it  be  precarious  or  at  the  arbitrary  will  of  others,  but 
when,  as  here  appears  from  the  finding  of  the  Revising 
Barrister,  the  occupation  is  of  a  permanent  character,  that 
is  sufficient  for  the  vote. 

[Brett,  J.  Does  not  Heath  v.  Haynes  (6),  which  was  the 
case  of  a  borough  vote,  decide  this  question  against  you  ?] 


(a)  Hiypw.  &  PK  35 ;  S.  C,  16  (h)  K.  j-  (?.  99  ;  S,  C,  3  C.  B., 

a  B.,  N.  S.  518.  N.  S.  389. 
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In  Heath  v.  Haynes  (a)  the  occupation  was  in  many        1869. 
respects  precarious,  the  occupant  was  liable  to  be  shifted      dorIht 
from  one  set  of  apartments  to  another,  and  the  repairs     -.   ^• 
were    effected,   and    taxes    paid    by  the  corporation. 
Moreover,  in   that   case   the  argument  turned  on  the 
question  whether  the  claimant  was  a  "  tenant,"  rather 
than  whether  he  had  acquired  an  equitable  estate,  the 
ownership  being  confessedly  in  the  corporation. 

[Brett,  J.  How  comes  it  that  you  can  produce  no 
case  where  the  franchise  has  ever  been  allowed  to  a 
member  of  a  corporation  in  respect  of  the  corporate 
property  ?] 

The  possibility  of  it  being  acquired  has  never,  it  is 
submitted,  been  disputed.  In  Davis  v.  Waddiiigton  (6), 
the  question  whetlier  there  was  an  equitable  estate  in 
the  individual  corporator  as  distinct  from  the  legal  fee 
in  the  corporation  underwent  discussion,  but  the  decision 
was  upon  another  ground.  If  there  be  anything  in  law 
which  precludes  the  creation  of  such  an  estate  in  the 
individual  corporator,  the  whole  discussion  which  there 
took  place  would  have  been  uimecessary.  Legally 
speaking,  there  seems  no  objection  to  a  corporation 
creating  an  estate  in  an  individual  member,  if  its  con- 
stitution and  the  rules  governing  it  be  not  thereby 
contravened.  But  suppose  an  express  trust  created  by 
a  corporation  under  circumstances  amounting  to  a  breach 
of  trust,  until  it  was  set  aside  by  information  or  other- 
wise, the  cestui  que  trvM  in  actual  occupation  would  be 
entitled  to  the  borough  franchise.     Here,  although  there 

(a)  K,  4-  (7.  99 ;  5.  C,  3  C.  B.,  (6)  1  Lutvi,  159  ;  8,  C,  1  M.  A 

N.  S.  889.  (?.  37  ;  8  ScoiCs  N.  K  807. 
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1869.        is  no  express  declaration  of  trust,  there  is  a  distinct  act 
DuRANT       of  ^^^  corporation. 


V. 

Kjennett. 


[BoviLL,  C.J.  Do  you  argue  that  the  respondent 
could  not  be  shifted  from  one  house  to  another  ?] 

Not  without  the  making  of  a  rule.  And  the  power  to 
make  rules  is  vested  by  tlie  charter  not  in  the  corpora- 
tion, but  in  the  King. 

[Keating,  J.  The  respondent  is  stated  in  this  case 
to  have  chosen  his  house  "with  the  consent  of  the 
Governor."] 

It  is  submitted  that  until  the  making  of  a  rule  to 
authorise  it,  the  respondent  could  not  be  shifted,  and 
that  the  occupation  meanwhile  confers  the  vote.  In 
Beeson  v.  Burton  (a)  the  land  was  held  subject  to  a 
similar  power,  yet  the  Court  upheld  the  vote  even  in 
the  case  of  the  county  franchise.  There  by  a  private 
inclosure  Act,  certain  allotments  of  land  belonging  to  the 
resident  freemen  of  the  borough  of  Leicester  were  vested 
in  deputies  elected  by  the  freemen,  in  trust  for  them. 
The  deputies  had  power  to  dispose  of  the  whole  or  any 
part  of  these  allotments,  freed  and  discharged  from  right 
of  the  freemen,  upon  obtaining  the  consent  of  the  major 
part  of  the  freemen  assembled  in  public  meeting  for  that 
purpose,  but  subject  to  this  power  the  freemen  obtaining 
possession  of  allotments  were  entitled  to  hold  them  so 
long  as  they  were  willing  to  hold  them,  and  paid  the 
annual  rent  and  conformed  to  the  orders  and  regulations 

(a)  2  Lutw.  225  ;  S.  C,  12  C.  B.  647. 
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to  be  made  from  time  to  time  by  the  deputies  ;  and  it       1869. 

was  held,  that  the  allottees  had  estates  of  freehold      ^^^^ 

qualifying  them  to  vote  for  Members  of  Parliament,  as     _  ^• 

'  Kennett. 

their  estate  might  continue  for  life,  and  was  not  de- 
terminable at  the  mere  will  of  the  deputies. 

[WiLLES,  J.,  cited  Co.  LUt  4a"  And  albeit  land,  &c."] 

That  passage  would  support  an  argument  that  within 
the  limits  there  mentioned  there  might  be  a  vote  in 
respect  of  a  moveable  fee,  so  that  the  respondent  would 
on  that  principle  have  a  vote  even  if  he  were  liable  to 
be  shifted  from  one  house  to  another.  Here,  however, 
it  is  not  necessary  to  argue  that,  since  until  a  rule  is 
made  for  the  express  purpose  the  respondent  cannot  be 
shifted.  What  distinction  can  be  drawn  on  principle 
between  Beeson  v.  Burton  (a),  where  the  legal  estate  was 
in  the  deputies,  and  the  equitable  in  the  individual 
freeman ;  and  the  present,  where  the  legal  estate  is  in 
the  corporation,  and  the  equitable  in  the  individual 
corporator  ? 

[BoviLL,  C.J.,  referred  to  the  judgment  of  Erie,  C.J., 
in  Roberts  v.  Percival  (b),  as  drawing  the  distinction  that 
members  of  a  corporation  aggregate  are  not  qualified  to 
vote,  because  the  interest  in  the  property  is  vested  jn 
the  corporation.] 

Those  observations  are  plainly  to  be  restricted  to  the 
particular  interests  there  considered. 


(o)  2  Lutw.  225  ;  S,  C,  12  C.  B,  (6)  Hop,  ^  Ph.  121  ;  S.  C,  18 

647.  a  B.,  N.  S.  36. 
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1869.  [HoviLL,  C.J.    Still  tlie  bedesmen  held  for  life,  and 

^  DuKANT       ^f'l^y  C.J.,  Hiust  cvidently  have  had  that  in  mind.] 


V. 

Kennetf. 


The  dictum  of  Erie,  C.J.,  was  not,  it  is  submitted, 
necessary  to  the  decision  of  the  case. 

[Brett,  J.  How  do  you  distinguish  Heartlcf/  v. 
Banks  (a)  ?] 

The  difference  is  shown  by  M.  Smith,  J.,  in  Fryer  v. 
Bodenliam  (h),  where  he  says,  "  In  Heartley  v.  Banks  (a) 
it  did  not  appear  that  the  kniglits  had  the  occupation 
of  specific  rooms  definitely  assigned  to  them,  but  only 
lodgings  which  might  be  shifted  from  time  to  time,  and, 
therefore,  they  had  not  a  freehold  interest."  Moreover, 
in  Heartley  v.  Banks  (a)  the  military  knights  were 
restrained  from  letting  their  houses  without  consent. 
He  referred  also  to  Freeman  v.  Gainsford  (o),  Baxter  v. 
Ncwiyian  (d),  and  Blirjh  v.  Birnf  (e). 

James,  Q.C.,  in  reply.  The  respondent's  argument,  if 
successful,  would  in  effect  abrogate  the  rule  that  a 
member  of  a  corporation  aggregate  cannot  vote  in  re- 
spect of  the  corporate  property — a  rule  just  as  applicable 
to  the  borough  as  it  is  to  the  county  franchise.  In 
Ihyivood  on  Cmmty  Elections,  p.  115,  it  is  said,  "With 
regard  to  corporations  aggregate,  I  do  not  find  that  the 
individual  members  of  which  they  are  composed  have 
ever  been  permitted  to  vote  for  the  estates  of  the 

(a)  K.  «(r  (?.  219  ;  S.  C,  5  C.  B.,  N,  S.  68. 

N.  S.  40.  (d)  1  Luiw.  287  ;  S.  C,  nomine 

(6)  Ante,  p.  204  ;  S.  C.  L,  H.  Baxter  v.  Brown,  1  M.^Q.  198  ; 

4  C.  P.  5.  8  ScoWi  N.  R  1019. 

{r)  K.  it  G.  448  ;  5.  C,  11  C.  B.,  {e)  2  You.  dt  Cd.  Exch,  £q.  268. 
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coq)oration,  even  though  enjoyed  by  them  in  severalty       1869. 

by  agreement  among  themselves."     Heywood  proceeds  to       r 

cite  from  1  Journ,  798,  the  case  of  the  county  of  Cambridge  ▼• 

Kennett. 

May  28, 1624,  where  Mr.  Glanville  made  the  report  of 
the  Committee ;  and  the  House  agreed  with  the  Com- 
mittee in  resolving,  "  upon  question  that  members  of 
colleges,  halls,  or  corporations,  not  having  freehold,  save 
in  right  of  their  colleges,  halls,  or  corporations,  ought  not 
to  have  voice  in  elections  of  knights  and  burgesses."  And 
upon  a  second  question,  "  that  fellows  and  scholars,  that 
heme  fellowships  and  chambers  above  40^.,  ought  not  to 
have  ^voice  in  elections."  The  argument  on  the  other 
side  is  substantially  the  same  as  that  which  was  unsuc- 
cessful in  Heath  v.  Haynes  (a),  a  case  quite  undis- 
tinguishable  from  the  present.  In  Beeson  v.  Burton  (b) 
there  was  an  express  creation  by  Act  of  Parliament  of 
a  trust  for  the  division  of  the  land  into  allotments  to  be 
allotted  among  the  freemen ;  whereas  here  there  is  no 
express  trust  with  reference  to  the  particular  houses. 
Moreover,  in  that  case  the  occupation  was  by  the 
occupant  as  an  individual,  while  here  it  is  simply  as 
member  of  a  corporation.  It  is  not,  indeed,  disputed  that 
individual  members  of  a  coi'poration  may  have  a  distinct 
estate,  but  the  creation  of  such  an  estate  in  themselves 
as  distinct  from  the  estate  in  the  corporation  must  be 
clearly  shown,  and  the  onus  probandi  is  on  them,  ikid 
here  nothing  of  the  kind  is  made  out.  The  circum- 
stance of  the  houses  being  separately  occupied  is  simply 
matter  of  convenience.  He  referred  also  to  Male  on 
Electu/iiSy  268,  and  ^cland  v.  Levm  (c). 

(a)  jr.  dfc  O.  99  ;  S,  C,  8  C.  B.,      N,  8.  647. 
N.  8.  889.  (c)  K.  dt  Q.  834  ;  5.  C,  9  C.  B., 

{h)  2  LiUw.  225;  8,  C,  12  C.  B.,      N.  S.  32. 
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1869.  BoviLL,  C.J.     The  question  in  this  case  is  whether 

DuBANT  ^^^  respondent  was  entitled  to  a  vote  for  the  borough  of 
Kbnnbtt  ^^^  Windsor,  as  a  person  in  the  occupation  of  a 
dwelling-house,  and  the  answer  to  it  turns  entirely  on 
whether  he  occupied  it  either  as  owner  or  as  tenant. 
Before  the  Eevising  Barrister  the  contention  for  the 
respondent  was  that  this  was  a  case  within  Fryer  v. 
Bodenham  (a),  where  one  of  the  servitors  of  Lord 
Cordngsbys  Hospital  was  held  entitled  to  a  vote ;  and 
also  within  the  principle  of  Simpson  v.  Wilkinson  (6) 
and  Boherts  v.  Percival  (c),  decisions  relating  to  the 
bedesmen  of  Lord  Burleigh's  Hospital,  For  the  appel- 
lant, it  was  contended  that  the  case  was  governed  by 
Heath  v.  Hayv^  (d). 

As  regards  the  cases  relied  on  by  the  respondent,  it  is 
to  be  observed  that  neither  the  servitors  in  the  one  case, 
nor  the  bedesmen  in  the  other,  were  members  of  a 
corporate  body.  In  each  case  there  was,  or  it  was  so 
assumed^  an  independent  body  of  trustees,  holding  in 
trust  in  the  one  case  for  the  servitors,  in  the  other  for 
the  bedesmen;  and  the  decision  went  upon  the  facts 
stated,  or  on  the  express  finding  of  the  Bevising 
Barrister.  The  present  case,  on  the  other  hand,  is  the 
case  of  a  corporation  aggregate,  of  which  corporation 
the  respondent  is  a  member.  The  corporation  is  in  the 
nature  of  a  collegiate  establishment,  of  an  eleemosynaiy 
character,  and  its  corporate  property  is  held  by  it  in 
trust  for  the  purposes  of  the  corporation,  and  for  the 
benefit  of  the  members  as  a  corporate  body.    For  con- 


(a)  Ante,  p.  204 ;  8.  C,  L,  R.  i  (c)  Hopw.  A  Ph.  121;  &  C,  18 

a  P.  629.  C.  A,  N.  8.  86. 

(6)  1  Liavf.  168  ;  8.  C,  7  M,  dk  (d)  K.  A  O.  99  ;  8.  C,  8  C.  B., 

G.bO;B  ScoU't  N.  R,  814.  N,  8,  889. 
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venience,  the  original  constitution  contemplated  one  1869. 
house  in  which  the  whole  body  should  reside.  But  the  dubaht 
laaid  having  been  purchased,  the  hospital  was  established  ^^^ 
in  its  present  form ;  and,  in  accordance  with  the  general 
object  and  intent  of  the  incorporation  and  charter^ 
rooms,  separated  so  as  to  constitute  different  buildings, 
were  assigned  to  the  different  members  of  the  corpora- 
tion. But  the  object  of  that  assignment  of  rooms 
appears  to  me  to  have  been  simply  the  more  convenient 
occupation  and  enjoyment  of  its  property  by  the  cor- 
poration itself,  the  corporation  distributing  the  enjoy- 
ment among  its  individual  members,  so  as  to  carry  out 
with  more  convenience  the  purposes  and  object  for 
which  the  body  was  incorporated.  No  instance  has 
been  brought  before  us  in  which  the  individual 
members  of  a  corporation  aggre^te,  occupying  the 
property  of  the  corporation,  have  been  held  entitled  to 
vote  in  respect  of  it ;  and  there  are  a  series  of  resolu- 
tions of  the  House  of  Commons  as  well  as  decisions  of 
Parliamentary  Committees  and  of  this  Court  firom  the 
earliest  to  the  latest  times,  as  authorities  against  such  a 
proposition^  It  is  true  that  in  some  of  the  cases  this 
point  was  not  before  the  Court  for  its  decision,  but 
throughout  the  cases  the  general  principle  is  clearly 
recognised.  And  though  it  is  also  true  that  some  of  the 
cases  were  cases  of  a  county  vote,  yet,  inasmuch  as  the 
occupation  which  confers  the  borough  franchise  must  be 
an  occupation  "  as  owner  or  tenant,"  the  general  principle 
must  have  some  application^ 

In  the  earlier  cases,  such  as  those  relating  to  Deans 
and  Chapters,  the  groimd  on  which  the  vote  was  dis- 
allowed was,  that  the  subject  of  occupation  was  part 
of  the  estate  of  the  corporation,  and  that  it  was  ei\joyed 


Kjennbtt. 
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1869.        ^^  severalty  by  mere  agreement ;  and  some  of  the  later 
j^^  cases  are  similar  in  effect.     The  latest  case  directly  in 

7^„^  point  is  Heath  v.  Haynes  (a),  the  case  of  the  Earl  of 
Leicester's  Hospital  at  Warvnck.  There,  as  here,  the 
brethren  were  incorporated,  and  each  brother  had,  as 
here,  the  exclusive  occupation  of  a  separate  residence, 
but  it  was  held  that  the  bretliren  were  not  entitled  to 
vote.  And  the  ground  of  decision  there  was,  that  the 
ownership  was  in  the  corporation,  and  not  in  the 
individual  members  of  it,  the  Court  considering  that 
the  individual  members  did  not  occupy  either  as  owners 
or  tenants,  and  that  the  occupation  was  by  the  corpora- 
tion, in  the  persons  of  its  individual  members,  and  not 
by  the  individual  members.  That  was  a  clear  and 
distinct  decision  in  a  case  closely  resembling  and  not 
distinguishable  from  the  present.  Again,  in  the  case  of 
Roberts  v.  Percival  (b),  decided  in  the  year  1864,  with 
reference  to  the  bedesmen  of  Lord  Burleigh's  Hospital, 
the  same  view  of  the  law  was  distinctly  taken.  Simp- 
son  v.  Wilkinson  (c)  had  decided,  in  the  year  1844,  that 
the  bedesmen  were  entitled  to  vote.  In  1864,  certain 
additional  facts  having  been  brought  before  the  Eevising 
Barrister,  it  was  objected  to  the  vote  that  (assuming  the 
legal  origin  of  the  foundation)  if  the  claimants  had  any 
estate,  it  was  only  as  members  of  a  corporation  aggre- 
gate; and  that  the  claimants  had  no  freehold  interest. 
Erie,  C.J.,  in  giving  judgment,  said,  "  This  Court  were 
then  "  (referring  to  Simpson  v.  Wilkinson  (c)  "  of  opinion 
that  the  inmates  of  Burleigh  Hospital  had  a  freehold 
interest  in  the  rooms   assigned  to  them;  and  I   now 

(a)  K.  «fc  a  99  ;  S.  C,  3  C.  B.,      C.  R,  N,  8.  36. 
N.  S.  889.  (c)  1  LtUvf.  168  ;  S.  C,  1  M.  ^ 

(6)  /Topic.  4-  PA.  121;  S.  C,  18       (?.  60  ;  8  SeoU's  N.  R.  814. 
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entertain  the  same  opinion.     The  origin  of  the  hospital        1869. 

was  unknown,  and  we  held  that  the  Eevising  Barrister      ^^vraks 

was  warranted  in  inferring  from  the  ordinances  and  the      „  ^• 

^  Kknnett. 

statute  89  Eliz.,  c.  5  (referring  to  a  former  statute  of 
35  Miz.,  c.   7),  that  it  had   been  founded  by  Lord 
Burleigh,  under  license  from  the  Crown,  and  endowed 
with  a  grant  of  lands  to  trustees  or  feoffees  in  trust  for 
the  use  of  the  bedesmen.     It  seems  to  me  that  the 
interest  of  the  inmates  under  such  an  endowment,  if  it 
stood  there,  would  have  been  an  equitable  freehold  in 
the  property,  the  legal  estate  being  in  the  trustees,  just 
as,  if  incorporated  under  the  39  Eliz.,  c.  5,  the  legal 
estate  would  be  vested  in  the  corporation,  except  that 
in  that  case,  tJie  meTribers  of  the  corporation  would  acquire 
no  right  to  vote.     The  difference  consists  in  this :  Members 
of   a   corporation  aggregate   are   not  qualified   to  vote, 
because  the  interest  in  the  property  is  vested  in  the  cor- 
poration;  and  that  is  the  way  in  which  by  far  the 
larger  portion  of  these  hospitals  are  endowed.     But,  if 
the  lands  are  conveyed  to  feoffees  in  trust  for  the 
members,  the  legal  estate  would  be  in  the  feoffees,  and 
the  equitable  interest  would  be  in  the  members  of  the 
institution  according  to  the  terms  of  the  deed.    Where 
the  deed  is  lost,  the  terms  of  it  would  be  to  be  pre- 
sumed from  the  manner  in  which  the  property  had  been 
enjoyed"  (a).     And  further  on:   "There  is,  therefore, 
ground  for  inferring  that  the  legal  estate  was  originally 
in  the  feoffees ;  but  there  was  abundant  evidence  from 
the  mode  of  user  to  authorise  the  Court  in  holding  that 
each  of  the  bedesmen  took  a  separate  equitable  freehold 
in  the  room  assigned  to  him,  the  rest  of  the  beneficial 

(a)  18  C.  B.,  N,  S.  43. 


320  MICHAELMAS  TERM, 

1869.        interest  in  the  property  of  the  hospital  being  in  the 
warden  and  bedesmen." 


Kennbtt. 


DURAHT 

^-  The  present  case  contains,  no  doubt,  a  statement  by 

the  Revising  Barrister,  in  the  following  terms  : — 

"  In  the  year  1867  the  respondent  was  appointed  by 
royal  warrant  to  supply  a  vacancy,  and  by  virtue  of 
that  appointment,  he  went  into  occupation  of  a  vacant 
house  in  the  college,  which  he  chose  with  the  consent 
of  the  Governor.  This  is  the  house  which  he  now 
occupies,  and  he  holds  it  for  his  life,  subject  to  his 
being  expelled  or  removed  for  any  of  the  causes  above 
stated." 

If  that  statement  had  stood  alone,  and  the  charter 
containing  the  original  constitution  of  the  establishment 
had  not  been  before  us,  we  might  perhaps  have  been 
compelled  to  come  to  a  diflFerent  conclusion.    But  if  it 
had  been  intended  to  tie  us  down  by  that  statement,  it 
would  have  been  quite   imnecessary   to  set  out  the 
charter.    The  charter  being  set  out,  and  all  the  facts 
submitted  for  our  judgment,  I  have  come  to  the  conclu- 
sion upon  them  that  the  respondent's  occupation  was 
merely  as  a  member  of  the  corporation,  and  that  he  had 
not  in  him  any  independent  estate  or  occupation  other- 
wise than  as  such  member.    The  case  cannot  be  dis- 
tinguished from  Heartley  v.   BanJcs  (a)   or  Heath  v. 
Haynes  (b) — cases  of  which  the  authority  is  distinctly 
confirmed  by  the  observations  which  I  have  quoted  of 
Hrkf  C.  J.,  in  Roberts  v.  Percival  (c).    There  is,  moreover, 
a  total  absence  of  authority  that  a  member  of  a  corpora- 
tion enjoying  rights  such  as  the  respondent  does  here, 

(a)  K.  <t  0.  219  ;  S.  C,  5  C.  B.,      N.  8.  889. 
N.  S.  40.  (r)  Hopw,  ds  Ph.  121  ;  S.  C,  18 

h)  K.  d:  0.  99  ;  S.  C,  3  0.  B.,      C.  B,,  N.  S,  3. 


BURilNT 
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has  ever  been  entitled  to,  or  has  ever  exercised  tlie        1869. 
right  to  vote. 

It  was  argued,  indeed,  by  Mr.  Matthews,  that  we  ought 
to  regard  the  fee  as  vested  in  the  corporation  in  trust 
for  the  individual  members,  and  that  the  individual 
members  have  a  right  independent  of  the  corporation. 
Putting  it  so,  however,  the  case  can  hardly  be  stronger 
than  one  where  the  fee  is  vested  in  an  independent 
body  of  trustees  acting  imder  trusts  which  are  known, 
and  where  the  character  of  the  occupation  depends  on 
the  nature  of  the  known  trusts  and  regulations  under 
which   the  occupation  exists.     Now,  wherever  these 
trusts  and  regulations  have  been  known,  and  have  been 
like  the  present,  the  Court  has  disallowed  the  vote, 
seeming  in  such  cases  to  have  considered  that  there  was 
no  such  occupation  "as  owner  or  tenant"  as  would 
confer  the  vote.    The  case  of  the  bedesmen,  and  that  of 
the  servitors,  were  not  cases  where  the  trusts  were 
known,  but  where  they  were  inferred  from  the  facts, 
the  Court  holding  that  there  was  sufficient  ground  for 
the  inference  that  the  fee  was  so  vested  in  trust  for  the 
persons  occupying  as  to  give  them  equitable  estates  for 
life.    Without  going  through  the  authorities,  I  will 
refer  to  one  or  two  as  throwing  light  on  the  character 
of  the  occupation  in  eleemosynary  institutions  like  that 
before  us ;  since  their  eleemosynary  character — ^though 
not  of   itself   operating    as  a   disqualification — ^forms 
nevertheless  a  necessary  ingredient  for  the  consideration 
of  the  Court  when  determining  the  character  of  the 
occupation,  and  whether  or  not  it  be  an  occupation  as 
owner  or  tenant.     In  Freeman  v.  Gainsford  (a),  a  deci- 

(a)  K.  J:  O.  448  ;  8.  C,  11  C.  B.,  N.  S.  68. 
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1869.  sion  relating  to  Lord  Shrewsbury's  Hosjntal  at  Sheffield, 
j)ujj^^  it  was  held  that,  under  the  constitution  of  that  hospital, 
Kenhett  ^^^  appointing  a  member  and  assigning  him  chambers 
for  his  residence,  did  not  create  in  him  any  estate  or 
property  in  such  chambers,  but  that  he  was  elected 
as  a  mere  object  of  charity.  And  in  the  judgment  of 
Williavis,  J.,  there  is  a  very  clear  exposition  of  the 
character  of  the  occupation;  "The  occupier  of  a  resi- 
dence, as  part  of  the  benefits  of  a  charitable  institution, 
is  not  entitled  to  an  estate  of  freehold  therein,  unless 
the  founder  has  expressly  assigned  it  to  him  directly  or 
indirectly  during  his  life.  Mr.  Haniicn,  on  behalf  of 
the  respondent,  has  contended  that  there  is  such  a 
direction  here.  I  cannot,  however,  adopt  his  construc- 
tion. He  relies  upon  the  first  provision  of  the  statutes 
or  constitutions  of  the  hospital,  which  states  that  the 
governor  and  each  of  the  other  inmates  shall  enjoy  their 
rooms  for  their  lives,  together  with  such  stipend  and 
allowances  as  thereafter  limited.  I  assume  that  there 
is  sufficient  to  show  that  the  plaintiff  would  have  a 
freehold  interest  in  the  rooms  allotted  to  liim  if  he  had 
any  property  in  them.  But  the  question  is  whether  he 
had  any  property.  I  am  of  opinion  that  he  has  none. 
The  language  of  the  constitutions  simply  is  that  the 
accommodation  provided  for  the  recipients  of  the 
charity  shall  be  regulated  in  a  certain  way.  They  are 
to  take  for  their  lives,  subject  to  removal  for  any  of  the 
offences  specified.  But  it  does  not,  therefore,  follow 
that  the  particular  rooms  are  to  be  assigned  to  each  of 
them  as  owner  for  his  life.  It  seems  to  me  to  be  clear 
that  he  has  not  the  right  of  an  equitable  owner  at  all.. 
If  he  had,  although  the  purposes  of  the  charity  might 
require  him  to  be  removed  to  another  set  of  rooms,  he 
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might  set  the  governor  at  defiance.  It  is  quite  manifest  1869. 
that  no  such  state  of  things  as  that  could  have  been  r 
intended.  It  is  simply  the  case  of  a  number  of  persons  *  ▼• 
placed  on  a  charitable  foundation,  who,  by  the  regula- 
tions of  the  charity,  are  entitled  to  be  properly  and 
reasonably  accommodated  with  chambers  to  live  in,  and 
other  allowances.  Haying  a  right  to  be  so  supplied 
does  not  constitute  them  equitable  owners  of  the  rooms 
in  which  they  are  placed."  Now,  although  the  above 
observations  had  reference  to  a  case  where  the  vote  in 
question  was  a  county  vote,  yet  the  principle  on  which 
the  character  of  the  occupation  is  there  defined  is  pre- 
cisely applicable  here,  and  shows  that  the  respondent  is 
not  entitled  to  claim  either  as  owner  or  tenant.  On  this 
point,  Bridgwater  v.  Durant  (a)  (the  case  of  the  lay 
clerk),  and  Hall  v.  Leivis  (b)  (the  case  of  the  six 
preachers  of  Canterbury  Cathedral)  may  be  also  referred 
to.  In  HeartUy  v.  Banks  (r),  it  was  held  that  the 
military  knights  of  Windsor  (who  were  not  a  corporation) 
were  not  entitled  to  vote  in  respect  of  houses  of  which 
the  legal  estate  was  in  the  Dean  and  Canons  of  Windsor, 
but  which  the  knights  occupied.  The  houses  were  in 
that  case  assigned  to  the  knights,  and  they  had  the 
exclusive  occupation  of  them,  but  it  was  held  that  the 
institution  was  a  charity,  and  nothing  more,  and  that 
the  houses  being  assigned  to  the  knights  subject  to  a 
number  of  minute  regulations  and  restrictions,  the 
knights  did  not,  under  the  circumstances  of  that  case, 
acquire  any  interest  in  their  houses,  or  occupy  them  as 
owners  or  tenants,  but  simply  as  recipients  of  royal 

(a)  K,  Jc  Q.  377 ;  8,  C,  11  C7.  B.,      N,  S.  114. 
N,  8.  7.  (c)  K.  ^  Q.  219 ;  8.  C,  6  (7.  B., 

(6)  K.  d:  a,  499;  S,  C,  11  C.  B.,      N.  S.  40. 
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1869.  bounty.  I  think  the  grounds  of  that  decision  apply  to 
0JJ^2nt  determine  the  character  of  the  occupation  here  quite 
apart  from  the  other  ground  taken  in  argument  that  the 
naval  knights  cannot  vote  for  what  they  occupy  as 
members  of  a  corporation.  There  is  nothing  in  the 
case  before  us  to  show  the  existence  of  any  estate  or 
property  in  the  individual  members  of  tliis  corporation. 
The  corporation  are  the  owners  in  fee  simple.  The 
members  are  boimd  to  live  in  a  collegiate  maimer,  and 
are  removable  if  they  give  occasion  for  scandal,  and  for 
other  causes.  They  acquu'e  individually  no  estate  or 
property  in  their  houses,  and  occupy,  not  as  owners  or 
tenants,  but  as  constituent  members  of  the  corporate 
body.  Heath  v.  Haync^  is  in  point,  and  the  occupation 
is  precisely  similar  to  that  of  the  military  knight  of 
WhidsoT  in  Hcartley  v.  Banks.  It  is  an  occupation  by 
the  corporation  as  owners,  not  by  the  members  either  as 
owners  or  tenants.  As  in  the  case  of  ahnshouses  or 
undergraduates  at  a  imiversity  (where  there  is  an 
assignment  of  rooms  and  exclusive  occupation  for  a 
period),  so  here  no  estate  or  property  exists  in  tlie 
knights,  but  the  whole  is  subject  to  the  control  of  a 
governing  and  superior  body.  The  members  are  subject 
to  rules  and  orders  precisely  similar  to  those  in  the 
cases  cited  for  the  appellant — an  element,  as  I  have 
said,  for  our  consideration;  they  have  no  equitable 
estate  for  life,  and  do  not  occupy  either  as  owners  or 
tenants.  Tlie  decision  of  the  Eevising  Barrister  must 
therefore  be  reversed. 

WiLLES,  J.  I  am  of  the  same  opinion.  Bearing  in 
mind  the  plain  principle,  upon  which  Mr.  Jam^s  lias 
founded  his  argument,  viz^  that  a  corporation  aggregate 
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has  no  vote,  the  conclusion  against  the  vote  is  inevit-       1869. 
able.    It  is  true,  indeed,  as  argued  by  Mr.  Matthews,       bubakt 
that  a  member  of  a  corporate  body  Tnay  have  a  distinct      kbnnett 
estate,  or  that  a  tenure  riiay  exist  between  a  corporate 
body  and  an  individual  member.     But  before  we  can 
hold  that  state  of  things  to  be  established,  we  must  be 
satisfied  either  that  a  distinct  estate  has  been  created 
by  some  means  known  to  the  law,  or  that  some  tenure, 
recognised  as  such  by  the  law,  really  exists.     If  we 
were  to  strain  facts  to  fit  in  w^ith  some  similitude  of  an 
estate  or  tenure,  we  might  very  possibly  find  that  we 
were  enabling  corporations  to  do  indirectly,  what  the 
law  does  not  allow  them  to  do  directly — viz,y  to  vote 
through  their  members.    It  is  not  our  duty  to  do  that. 
We  must  look  at  the  facts,  remembering  that  p^imd 
facie,  in  the  case  of  the  property  of  a  corporation 
aggregate  occupied  by  its  members,  the  ownersliip  is  in 
the  corporation,  and  that  it  is  not  divided  or  distributed 
so  as  to  vest  severally  in  the  individuals  who  at  any 
given  time  may  happen  to  enjoy  some  particular  portion 
of  the  property.    So  .far  as  to  ownership.    Then  as  to 
tenure  :  we  must  remember  that,  prividfade,  so  long  as 
the  individual  coi-poiutor  is  occupying  and  enjoying  only 
in  fulfilment  of  the  purposes  for  which  the  corporation 
aggregate  was  created,  the  occupation  is  by  the  corpo- 
ration itself  through  the  individual,  and  not  by  the 
individual  as  tenant  to  the  corporation.    Apply  these 
principles  to  the  facts  which  the  respondent  relies  on  to 
show  (as  he  has  the  burden  of  doing)  that  there  exists 
in  himself  some  distinct  ownership   or  tenure.      The 
paragraph  he  relies  on  is  as  follows : — 

"  In  the  year  1867  the  respondent  was  appointed  by 
royal  warrant  to  supply  a  vacancy,  and,  by  virtue  of  that 

z2 
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1869.        appointment,  lie  went  into  occupation  of  a  vacant  house 
in  the  collesre  which  he  chose  with  the  consent  of  the 


.Kenkett. 


DUBANT 

u^vnrr  govcmor.  This  is  the  house  which  he  now  occupies, 
and  he  holds  it  for  his  life,  subject  to  his  being  removed 
or  expelled  for  any  of  the  causes  above  stated." 

On  that  statement  he  founds  his  claim — a  claim  not 
founded  on  occupation  as  tenant — ^which  indeed  would 
be  useless,  as  there  is  no  tenure  in  fact — ^but  on  occupa- 
tion as  equitable  owner  for  life.  And  if  the  statement 
in  that  paragraph  had  stood  alone,  I  am  disposed  to 
agree  that  the  respondent  liolding  the  house,  as  therein 
stated,  for  life,  subject  to  good  behaviour,  in  the  par- 
ticulars referred  to  in  the  charter,  would  have  a  suffi- 
cient estate.  The  case,  however,  does  not  rest  there. 
The  Revising  Barrister  has  set  out,  and  it  is  necessary 
for  us  to  consider,  the  circumstances  wliich  have  led  him 
to  that  conclusion.  In  the  year  1724  the  testator, 
Samuel  Travel's,  left  by  will  certain  property.  The 
recipients  I  will  not  deal  with  as  persons  receiving 
alms,  but,  for  the  purpose  of  my  judgment,  wiU  exclude 
that  consideration.  Though  far  from  thinking  that  the 
eleemosynary  character  of  an  institution  has  no  bearing 
on  questions  of  this  kind,  I  think  that  each  of  these 
gentlemen  has  the  fullest  right  to  all  the  benefits  sup- 
plied by  what  I  would  style  the  generosity,  i-ather  than 
the  charity  of  the  founder.  The  will  gives  ceitain 
property,  which  the  knights  are  entitled  to  share  among 
them ;  it  provides  for  a  common  habitation,  a  collegiate 
manner  of  living,  and  a  common  table.  For  some  time 
no  house  seems  to  have  been  built ;  but  in  1793,  the 
matter  having  come  before  the  Court  of  Chancery,  an 
order  was  made  declaring  that  the  purchase  of  certain 
ground  for  a  habitation  for  the  knights,  and  the  erection 
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of  new  buildings  thereon,  would  be  a  proper  execution       1869. 
of  the  trusts  of  the  will;   and  in  the  year  1798,  in       durInt 
accordance  with   a  wish   expressed   in  the  will,   the      xenhrtt 
knights  were  incorporated  by  charter.      The  chaiter 
ordained  (among  other  things)  that  the  knights  "  should 
live  together  in  a  collegiate  manner,  in  the  house  or 
building  to  be  erected  for  their  residence,  and  keep  their 
table  together  in  their  common  hall."     Nothing  can  be 
more  distinct  than  the  language  both  of  will  and  charter 
to  show  the  intention  that  the  enjoyment  should  be  of  a 
collegiato  character,  and  that  it  should  be  an  enjoyment 
by  all  by  distribution,  and  not  by  each  of  a  share — an 
enjoyment  not  of  the  siiiguli  but  of  the   v.niversitas. 
What  then  is  the  result  of  this  ?     My  opinion  (which 
I  have  written  down  to  put  the  matter  clearly  before  my 
mind)   is    this  : — I   think   the  knights  have   no   such 
exclusive  or  permanent  right  in  or  to  the  houses  as  to 
constitute  a  several  property  or  occupation  any  more 
than  if  besides  using  a  common  hall  they  had  used  a 
common  dormitory.      The  system  of  appropriation  is 
not  of  strict  right,  only  for  convenience,  founded  on 
usage,  not  amounting  to  a  prescription,  but  only  to  an 
habitual  mode  of  enjoying  the  corporate  property  with- 
out a  transfer  of  ownership  or  the  creation  of  a  tenancy. 
As  to  ownership,  that  remains  in  the  cori)oration ;  as  to 
tenure,  each  of  the  knights  has  his  residence  by  allot- 
ment or  consent  of  the  master,  which  is  not  a  mode  of 
creating  a  tenancy,  and  does  not  make  the  knight  a 
tenant    in   any  sense,   either   legal  or  popular.      He 
occupies,  it  is  true,  a  certain  residence,  which  it  is  usual  ' 
and  decent  to  allow  him  to  occupy  during  good  beha- 
viour, but  he  does  not  occupy  either  as  OMTier  or  tenant. 
The  decision  of  the  Eevising  Barrister  must  be  i-eversed. 
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1869.  IDEATING,  J.  I  am  of  the  same  opinion.    The  claimant 

occupies  simply  and  solely,  as  member  of  a  corporation, 


Kbnhett. 


DURANT 

V. a  part  of  the  buildings  which  the  corporation  hold  for 

the  purposes  specified  in  their  charter.  Mr.  Mattliews* 
industry  has  been  unable  to  furnish  any  case  (and  I 
will  therefore  assume  that  none  exists)  in  which  a 
member  of  a  corporation  has,  under  such  circumstances, 
been  held  entitled  to  a  vote.  The  contrary  principle 
has  long  been  recognised.  It  has  been  applied  to  county 
votes,  and  extended  by  resolution  of  the  House  of  Com- 
mons to  burgesses.  And,  lastly,  there  is  an  expi^ess 
decision  of  this  Court  in  Heath  v,  Hayms  (a)  which 
all  Mr.  MattJmvs'  ingenuity  could  not  satisfactorily  dis- 
tinguish. No  doubt  he  pointed  out  some  minute 
differences,  but  he  did  not  establish  any  substantial 
distinction ;  and  without  ovemiling  Heath  v.  Hayiics  {a) 
it  would  be  impossible  for  us  to  uphold  the  vote.  Upon 
the  giminds  stated  by  my  brother  Willcs,  and  also  by 
my  Lord,  I  agree  that  the  decision  of  the  Eevising 
Barrister  should  be  reversed. 

Brett,  J.  I  am  of  the  same  opinion,  and  upon  the 
ground  that  the  claimant  was  occupying  simply  as 
member  of  a  corporation  aggregate,  and  not  in  the 
character  of  an  owner  or  tenant.  That  alone  is  sufficient 
to  decide  the  case.  But  I  think  further  that  the  claimant 
was  not  entitled,  because  his  occupation  was  subject 
to  the  active  powers  of  management  and  discretionary 
control  of  trustees,  and  on  that  ground  also  was  not  an 
occupation  as  owner  or  tenant.  The  case  is  precisely 
similar  to  Heath  v.  Hayncs  (a)  and  Heartley  v.  Banks  (J), 

(a)  ir.<fc  C?.99;  S.CZC.B.,         (b)  K,  d- G.  219 ;  S.  C,  5  0.  B. 
N.  S,  389.  N.  S.  40. 
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neither  of  which  has  been  impeaxshed,  much  less  over-  1869. 
ruled  In  Heath  v.  Haynes  (a)  (which  was  the  case  of  a  r 
corporation)  the  brethren  were  held  not  entitled,  _  v- 
because  they  did  not  occupy  as  owners  or  tenants,  but 
the  corporation  occupied  in  the  persons  of  its  members. 
And  Cockbum,  C. J.,  in  giving  judgment,  said  that  "  if 
any  individual  member  of  the  body  was  improperly 
interfered  with  in  his  occupation,  his  aiilf/  remedy 
would  be  by  an  application  to  the  Court  of  Chancery,  to 
have  the  charity  administered  accordmg  to  the  will  of 
the  founder."  Heartley  v.  Banks  (b)  was  not  the  case 
of  a  corporation,  but  of  a  charitable  institution,  the 
trustees  of  which  were  considered  to  have  such  power 
of  imposing  restrictions  on  the  enjoyment  as  to  divest 
it  of  the  character  of  ownership.  Cockbur7i,  C.J.,  in 
delivering  the  considered  judgment  of  the  Court  said, 
"We  are  of  opinion  that  the  characteristics  of  owner- 
ship are  wanting ;  that  the  occupation  is  only  subordi- 
nate to  the  purposes  of  a  charity,  and  subject  to  the 
immediate  control  of  the  superiors  of  the  institution; 
and  that  it  is  not  therefore  an  occupation  as  "  owners  *' 
so  as  to  satisfy  the  requirement  of  the  27th  section  of 
the  Eeform  Act."  Freeman  v.  Oainsford  (c)  was  a 
similar  decision  as  to  a  county  vote  and  was  said  by 
Urle,  C.J.,  to  fall  within  the  principle  of  Hcartky  v. 
Banks  (6),  the  occupation  being  subordinate  to  the 
general  objects  and  purposes  of  the  charity,  so  as  to 
prevent  the  acquisition  of  a  freehold  interest.  In 
Simpson  v,  Wilkinson  (rf)  and  Roberts  v.  Pcreival  (c), 
the  vote  was  no  doubt  upheld,  the  Coiu-t  considering 

(a)  K,  Je  0,  99 ;  8.  C,  Z  C.  B.       N  S.  Q^, 

N.  S.  889.  {d)  1  Lutw,  168 ;  &  C,  7  M.  cf? 

(b)  jr.  ds  a,  219  ;  S.  C,  5  C.  B.,      (?.  50  ;  8  Scot^B  N,  R,  314. 

N,  8.  40.  («)  Hopw.  &  Ph.  121 ;  S.  C,  18 

(c)  K,  de  Q.  448  ;  B.  C,  11  C.  B.,      C,  B.,  N.  S.  36. 
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1869.  that  the  Eevising  Barrister  was  warranted  iii  presuming 
jj^jj^^^  for  the  hospital  a  legal  foundation,  not  investing  the 
claimants  with  a  corporate  character,  and  in  conse- 
quently allowing  the  vote.  But  in  Roherts  v.  P&ixival  (a), 
£rle,  C.J.,  expressly  pointed  out  the  distinction 
involved.  "The  members  of  a  corporation  aggregate 
are  not  qualified  to  vote,  because  their  interest  in  the 
property  is  vested  in  the  corporation.  And  that  is  the 
way  in  which  the  larger  poition  of  these  hospitals  are 
endowed.  But  if  the  lands  are  conveyed  to  feoffees  in 
trust  for  the  members,  the  legal  estate  would  be  in  the 
feoffees,  and  the  equitable  estate  in  the  members  of  the 
institution  according  to  the  terms  of  the  deed."  Lastly, 
as  regards  Fryer  v.  Bodenham  (6),  it  is  plain  from  the 
language  used  by  the  judges  that  they  did  not  there 
intend  to  overrule  previous  decisions;  but  in  dealing 
with  the  case  before  them  they  say  that  it  is  within 
Simpson  v.  Wilkiiisoii  (c),  and  Boberts  v.  Fercival  (a), 
and  not  within  Heartley  v.  Banks  (d),  Heath  v. 
Ilaynes  (e)  and  Heartley  v.  Banks  (d)  have  never  been 
overmled,  and  we  ought  not  to  overnile  them,  except 
on  the  clearest  grounds.  They  are  in  point,  and  the 
decision  of  the  Eevising  Barrister  should  thei-efore  be 
reversed. 

Decision  reversed. 

Solicitors — For    Appellant,    T,  Dtcrant,    agent  for 

B.  C,  Durant,  Windsor. 
For  Respondent,  Taylor  <Ss  Son,  agents  for 

C,  T.  Phillips,  Windsor, 
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1869. 


Ford,  Appellant ;  Harington,  Eespondent. 


Nw,  23. 
a  canon  of 


''PHIS  was   an   appeal  from  the  Kevising  Barrister  "d**?^' 
for  the  city  of  Exeter.  claimed  to 

vote  for  the 

The  case  stated  as  follows  : — At  a  Court  held  on  the  residence 

house  "  bc- 

21st  day  of  October,  1869,  BiiUton  John  Ford  duly  longing  to  him 
objected  to  the  name  of  The  Eeverend  Edvmrd  Glmrles  his^l^oniy." 

TT     *     A         "i_   •  J.   •      J  j-i-       T  J.       ^  -   The  dean  ftnd 

ffanngton    bemg    retamed  upon  the  list  of  persons  five  canons 
entitled  to  vote  in  the  election  of  members  for  the  said  Ifl"L^^"^ 

tion  aggre- 

city,  as  well  in  respect  of  his  ownership  of  a  freehold  g*^-    ^h® 

•"  ^  ■»■  canons  are 

house  situate  in  the  precinct  of  the  close  within  the  appointed  for 

lifo,  and  are 

said  city  as  of  his  occupation  of  the  same  house.  entitled  to 

occupy  five 

The  name  of   the  said  Edward   Charles  HaHiufton  houses,  which 
appeared  upon    the    freeholders'   and  occupiers*   lists  themselves, 


respectively  as  follows : — 


ffarington,  The  Jtev^- 
Edward  Charles 

The  Close, 
Exeter 

Freehold 
house 

The  Close 

and  with  their 
enjoyment  of 
which  the 
chapter  as  a 
body  cannot 
interfere.    At 
the  election  of 
a  canon  he 
produces  the 
key  of  his 
predecessor's 
house,  and 
prays  to  be 
admitted.    Aa 
canon  he  is 
elected,  and 
decreed  to  be 
installed,  and 
thereupon 
takes  posses- 
sion.    The 
senior  canon  may,  however,  intervene,  and  choose  the  vacant  house  '.—Hdd,  that  the 
above  facts  rebutted  the  inference  that  A,^s  occupation  was  simply  as  member  of  a  cor- 
poration aggregate,  his  occupation  being  presumably  in  the  character  of  a  corporation 
sole. 


Harington,  The  Rev^' 
Edv!ard  Charles 


The  Close, 
Exeter 


House 


The  Close 
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Ford 


1$?>^  The  facts  proved  were  these : — 

The  Eeverend  Edward  ChnrJes  HaHngton  is  one  of 
the  canons  residentiary  of  the  Cathedral  Church  of  St. 
Pdcr  in  Exeter,  and  his  qualifying  property  is  the 
residentiary  house  belonging  to  hiin  in  respect  of  his 
canonry. 

The  Dean  and  Chapter  of  the  said  cathedral  are  a 
corporation  aggregate,  consisting  of  the  dean  and  five 
residentiaiy  canons,  and  sixteen  non-residentiary  pre- 
bendaries. 

There  are  five  canons  who  are  appointed  for  life,  and 
five  houses  which  the  canons  are  entitled  to  occupy, 
and  with  their  enjoyment  of  which  the  Cliapter  as  a 
body  cannot  interfere. 

At  the  election  of  a  canon  he  produces  the  key  of 
the  house  occupied  by  his  predecessor,  and  prays  to  be 
admitted.  , 

As  one  of  the  canons  he  is  elected  and  decreed  to  be 
installed,  and  thereupon  takes  possession  of  Ids  house. 
No  evidence  was  produced  to  show  how  he  gets  the  key. 

The  senior  canon  has  the  right  of  occupying  the 
vacant  house  if  he  chooses,  and  that  right  has  been 
exercised.  Each  canon  must  reside  three  months.  Each 
canon  repairs  his  house  outside  and  in,  at  his  own 
expense.  At  one  time  there  were  more  canons  and 
houses  than  there  are  now.  For  some  years  two  of  the 
canons.  Canon  Martin  and  Canon  Butt  occupied  the 
same  house  during  their  respective  residences.  The 
canonical  residences  on  the  suppression  of  the  canonries 
were  let,  and  the  rents  paid  into  the  common  fund  of 
the  Chapter.  The  present  canons  have  occupied  the 
houses  in  which  they  are  now  living  ever  since  their 
appointments. 
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The  questions  were  : —  1869. 

1.  Whether  the  said  Edward  Cliarles  Harington  was        , , 

^  FOIID 

entitled  to  such  an  estate  or  interest  of  freehold  in  his  v. 

Hasinotok. 
said  residentiary  house  as  entitled  him  to  vote. 

2.  Whether  he  occupied  the  same  house  as  owner  or 
tenant 

The  Bevising  Barrister  decided  both  questions  in  the 
affirmative,  and  retained  the  name  of  the  said  Edward 
Charles  Hari^ifftoTi  both  on  the  freeholders'  and  occu- 
piers' list 

K  the  Court  was  of  opinion  that  the  first  question 
was  wrongly  decided,  the  name  of  the  said  Edward 
Charles  Harington  was  to  be  expimged  from  the  free- 
holders' list,  and  if  of  opinion  that  the  second  question 
was  wrongly  decided  his  name  was  to  be  expunged 
from  the  occupiers'  list 

Kingdon,  Q.C.,  for  the  appellant,  submitted  that  the 
case  fell  within  Heath  v,  Hayiics{cC)  and  the  recent 
decision  in  DurarU  v.  Kcnnctt  (b). 

Phillpotis,  for  the  respondent  The  cases  of  Heath 
V.  Haynes  (a)  and  Durant  v.  Kcnnett  (b)  are  distinguish- 
able, since  the  respondent  does  not  occupy  his  residen- 
tiary house  as  a  member  of  the  chapter,  but  in  his  own 
right  as  having  a  distinct  estate  therein  as  a  corporation 
sole.  That  is  virtually  involved  in  what  the  Bevising 
Barrister  has  expressly  found ;  viz.,  that  the  residen- 
tiary house  belongs  to  the  respondent  '*  in  respect  of  his 
canoniy,"  and  that  the  Chapter  as  a  body  cannot  inter- 
fere with  his    enjoyment      Practically    that    finding 

(o)  K.  <(r  (?.  90 }  S,  a,  8  a  5.,  (6)  Ante,  p.  279  ;  -8^.  C,  L,  R.  6 
N.  S.  389.  C\  P,  262. 
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1869.  disposes  of  the  case,  since  upon  tlie  only  legal  question 
^Qj^  that  it  seems  possible  to  raise,  viz.,  whether  a  canon  or 
Haswotok  prebendary  (for  the  terms  are  convertible — see  Randolph 
V.  Mibnan,  per  Bramwdl,  B.  (a)  )  may,  for  the  purpose  of 
holding  his  residentiary  house,  be  a  corporation  sole,  the 
books  of  authority  seem  conclusive.  In  Com.  Dig.  Tit. 
•'Ecclesiastical  Persons"  (C.  3),  it  is  distinctly  laid  down 
that  "  though  the  Dean  and  Chapter  make  a  corporation, 
yet  the  dean  and  every  prebendary  of  the  .chapter  may 
be  a  corporation  by  himself  (6).  So  the  dean  may  have 
belonging  to  his  deanery  a  church,  prebend,  or  other 
possessions"  (c).  ^More  recently  in  Gkavcs  v.  Parfitt  (rf), 
we  find  in  the  judgment  of  Erie,  C.J.,  as  a  proposition 
conceded  to  be  law,  that  rectora,  vicars,  and  prebendaries 
are  corporations  sole.  Further  proof,  if  wanted,  is  to 
be  found  in  the  undoubted  right  of  suit  and  corre- 
*  spending  liability  of  a  prebendaiy  for  dilapidations  of 
the  prebendal  house — a  right  and  liability  founded 
upon  the  principle  of  succession.  Dr.  Sand*s  casc(c). 
Radcliffe  v.  D'Oijly  (/).  And  in  Gleaves  v.  Parfitt  (d) 
that  principle  was  extended  to  the  case  of  a  vicar-choral, 
J?rZe,  C. J.,  saying,  in  delivering  judgment,  that  "  there 
is  a  corporate  succession  in  the  holding  as  it  passes 
from  one  corporator  to  another ;  but  each  corporator 
holds  in  severalty."  Eric,  C.J.,  was  indeed  further  of 
opinion,  that  even  if  the  vicar-choral  was  not  strictly  a 
corporation  sole,  he  still  had  such  a  sole  right  in  the 
house  as  to  create  the  liability  ;  but  it  does  not  appear 
that  the  other  learned  judges  acquiesced  in  that  view. 
The  form  of  the  writ  De  sine  assensu  Capituli  for  a 

(o)  L.  R  i  a  P.  Ill,  112.  (d)  7  C.  B.,  N.  S.  888. 

(6)  10  Co.  81  b.  (c)  Skin.  121. 

(c)  Dy.  278  a.  (/)  2  T.  R.  630. 
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prebendary  in  FitzherherPs  Natura  Breviitm,  p.  194,  is 
also  strongly  for  the  respondent,  for  it  shows  that  pro- 
ceedings to  recover  a  residence  house  from  a  tenant  of 
a  predecessor,  who  had  demised  without  the  license  of 
the  Dean  and  Chapter,  were  taken  in  the  name  of  the 
prebendary  claiming  in  right  of  his  prebend.  The 
circumstance  that  on  the  supj^ression  of  ceitain  of  the 
canonries,  the  canonical  residences  were  let,  and  the 
rents  paid  into  the  common  fimd  of  the  Chapter  raises 
no  presumption  adverse  to  the  respondent,  since  the 
3  &  4  Viet.  c.  113,  s.  58  (a),  under  which  that  was  done, 
does  not  touch  the  respondent's  case.  On  the  other 
hand,  sect.  59  (h)  furnishes  the  respondent  with  an 
argument ;  for  in  authorisuig  him  to  charge  his  canonry 
for  the  improvement  of  his  residence  house,  it  impliedly 
recognises  his  separate  property  therein.  Eeliance  will 
no  doubt  be  placed  by  the  other  side  on  The  Middlesex 
case  (c),  a  decision  of  a  parliamentary  committee  with 
reference  to  a  prebendary  of  Westminster ,  who  was  held 
in  tliat  case  not  entitled  to  vote  for  his  prebendal  house. 


1869. 
Ford 

V. 

Habikotok. 


(a)  The  3  &  4  Vict.  c.  113,  s.  58, 
cnocta  :  "  So  soon  as  conveniently 
may  be,  measures  shall  be  taken 
by  the  deans  and  chapters  of  the 
several  cathedral  and  collegiate 
churches,  for  the  disposal  of  such 
residence  houses  now  under  their 
control,  and  houses  attached  to 
any  dignity,  office,  or  prebend,  in 
the  precincts  of  the  respective 
cathedral  and  coUegiate  churches 
as  may  no  longer  be  required,  in 
such  way  as  they  8hall  deem  fit, 
according  to  plans  to  be  from 
time  to  time  prepared  by  the 
respective  chapters,  and  when  ap- 
proved by  the  visitora  be  submitted 
to  the  Kcclesiostical  Commissioners 


for  Enfflandf  and  may  be  con- 
firmed by  the  authority  herein- 
after provided." 

{b)  The  3  &  4  Vict.  c.  113,  s.  59, 
enacts  :  "  It  shall  bo  lawful  for 
the  said  commissioners  to  autho- 
rise any  dean  or  canon  of  any 
cathedral  church  to  raise  moneys 
on  his  deanery  or  canonry  for  the 
purpose  of  building,  enlaiging,  or 
otherwi>'e  improving  the  residence 
house  thereof,  on  such  terms  and 
conditions  as  the  said  commis- 
sioners, with  the  concivrenoe  of 
the  bishop  and  the  chapter,  shall 
approve." 

(f)  2  Peekic.  113. 


V. 

HABlNaTON. 
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1869.  That  case  is,  however,  clearly  distinguishable  from  the 
YoRD  present  in  its  facts,  since  not  only  were  the  prebendal 
houses  there  repaired  from  a  common,  fund,  but  t]^e 
committee  appear  to  have  come  to  the  conclusion  from 
the  facts  before  them  that  the  prebendaries  enjoyed  in 
severalty  merely  by  agreement  among  themselves. 
Moreover,  in  Whithojm  v.  TJiomas  (a),  IHndal,  C.J., 
said  that  the  decisions  of  committees,  though  they 
might  be  used  in  argument  for  the  reasoning  they 
contain,  could  not  be  received  as  authorities  by  the 
Court. 

[Keating,  J.    That  must  mean  as  Uiulhig  authoritiesL 

Brett,  J.  Unless  they  are  clearly  wrong  I  apprehend 
we  should  not  overrule  them. 

WiLLES,  J.  Looking  at  the  note  in  Pechvxll  (J),  the 
question  in  each  case  would  seem  to  be  whether  the 
circumstances  show  the  property  to  be  held  in  severalty.] 

The  facts  stated  in  the  case  sufficiently  show  it  here. 
The  respondent  cannot  be  interfered  with  in  the  enjoy- 
ment of  his  house.  Moreover,  ho  occupies  his  house 
for  the  performance  of  his  spiritual  duties,  such  as 
preaching — a  duty  which  the  corporation  aggregate 
cannot  perform.  His  duties  as  member  of  the  Chapter, 
viz.,  to  advise  the  bishop  and  consent  to  his  grants — 
Dean  and  Cliaptcr  of  Norwich's  case  (c) — do  not  require 
a  house.  The  respondent  occupies  the  house,  in  fact, 
and,  it  is  submitted,  as  a  corporation  sole,  whereas  the 

(o)  1  Ltaw,  127  ;  S.  a,  7  M.  d:         (6)  2  Pecho.  118  (note). 
0, 1.  (c)  3  i&fp.  76  b. 
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corporation  aggregate  does  not,  in  fact,  occupy,  and,  it        1869. 

is  submitted,  cannot.      That  tlie  Dean  and  Chapter         j^:^ 

cannot  succeed  upon  a  death  is  clear,  for  a  Dean  and     ,,    ^'• 

^  Hasikqton. 

Chapter  cannot  have  predecessor  nor  successor.     The 
ease  of  Sutton's  Hospital  (a), 

Kingdon,  Q.C.,  in  reply.    It    is  not  denied  that  a 
prebendary  may  hold  property  as  a  coi'i)oration  sole, 
and  have  a  distinct  estate  in  it ;  but  the  c|uestion  in 
each  case  is  whether  the  circumstances  show  that  ho 
lias   such   an   estate,  and  with  sufficient  distinctness. 
Now,  on   the  authority  of  l}urant  v.  Kennctt  (i),  the 
priiJid  facie  presumption  is  that  the  respondent  occupies 
simply  as  a  member  of  the  corpomtion  aggregate ;  and 
there  is  nothing  in  the  statements  of  this  case  to  rebut 
that  jn^md  facie  presumption.      That  the  respondent 
holds,  as  has  been  asserted,  as  a  corporation  sole,  cer- 
tainly appears  nowhere.    To  make  that  out,  however, 
the  statement   that  "the  qualifying  property  is  the 
house  belonging  to  him  in  respect  of  his  canonry  "  has 
been  relied  on;    but  that  does  not  advance  the  case, 
since  he  may  have  the  house  in  respect  of  his  canonry, 
because,  as  canon,  he  is  a  member  of  the  Chai)ter.    Then 
as  to  the  non-interference  of  the  Chapter  with  his  enjoy- 
ment, and  his  duty  to  repair.     All  this  may  be  the 
result  of  a  bye-law,  to  make  which  would  clearly  be 
within  the  competency  of  the  Dean  and  Chapter  (c). 

[Brett,  J,    How  do  you  distingiush  the  cases  with 
reference  to  dilapidations  ?] 


(a)  10  Rep,  32  b.  (r)  Crippt*  Laws  of  the  CTiurch 

lb)  Ante,  p.  297  ;  S.  C,  L.  B.  5      and  Clerfjy,  6tli  e<l.,  p.  118. 
a  P,  262. 
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18(59  In  Gleaves  v.  Parjitt  (a)  there  was  a  collation  by  the 

Ford        hishop  which  Ui^le,  C.J.,  treats  as  equivalent  to  a  con- 
^'  veyance.     He  says   expressly,   "that  the  vicar-choral 

takes  nothing  by  being  a  member  of  the  corporation 
without  collation  from  the  bishop ;  after  collation  he 
holds  in  severalty,  &c."  Here  there  is  neither  a  con- 
veyance shown,  nor  yet  installation,  or  admission.  All 
that  the  case  states  is  that  the  canon  produces  the  key 
and  prays  to  be  admitted.  That  in  itself  is  a  strong 
circumstance  to  show  that  the  estate  is  in  the  Dean 
and  Chapter.  And  the  pajonent  of  the  rents  of 
canonical  residences,  as  stated  in  the  case,  into  the 
common  fund  of  the  Chapter,  points  in  the  same 
direction. 

[Keating,  J.  Suppose  the  Dean  and  Chapter  made 
a  grant  to  one  of  the  canons  for  life  ?] 

That  perhaps  might  confer  an  estate  sufficient  to 
give  the  vote. 

[Keating,  J.  Then  do  the  facts  here  stated  not 
amount  to  something  tantamount  ?] 

Facts  that  would  be  sufficient  evidence  of  an  estate 
for  life  confeiTing  the  franchise  where  a  man  is  not  a 
member  of  a  coi-poration,  have  frequently  been  held  to 
have  no  such  effect  wliere  he  is.  The  right  of  the 
senior  canon  to  step  in  upon  a  vacancy,  and  himself 
take  the  vacant  house,  is  inconsistent  with  the  view 
that  it  is  attached  to  a  particular  canonrj'.    Looking  to 

(a)  7  C.  B.,  N.  S,  838 


Harinoton. 
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the  fluctuating  condition  of  the  propei'ty  the  only  con-        1869. 
sisteut    view,   as    is    submitted,  is    that   the   general        ~ 
property  is  in  the   Dean  and  Chapter,  and   that   the    „^„^^; 
individual  members'  enjoyment  is  simply  that  of  the 
corporation.     As  to  the   spiritual  duties   of  a  canon, 
such  as  preacliing,  rendering  a  house  necessary  for  their 
performance,  a  house  is  no  more  necessary  for  them, 
than  for  his  other  duties  as  member  of  tlie  Chapter. 

[WiLLES,  J.,  referred  to  the  form  of  the  writ  De  sine 
assensu  CapUtdi,  ^yeu  in  FitzherberfsN'attcraBrevucjn(a), 
for  the  recovery  of  a  messuage  in  the  name  of  a 
prebendary.] 

No  doubt  it  is  matter  of  liistory  that  houses  and 
estates  were  frequently  annexed  to  prebends ;  it  being 
a  common  practice  in  ancient  times  to  make  such 
endowments.  And  in  such  cases  no  doubt  the  action 
would  be  rightly  brought  in  the  name  of  the  prebendary. 
But  that  is  quite  distinct  from  the  case  of  a  residence 
house,  which  cannot  be  regarded  as  annexed  to  tlie 
prebend,  and  to  which  the  precedent  in  Fitzlurbert  does 
not,  it  is  submitted,  at  all  apply.  He  also  referred  to 
r.  &  4  Vict.  c.  113,  s.  50. 

BoviLL,  C.J.  The  respondent  in  this  case  as  a 
member  of  the  Dean  and  Chapter  of  Exeter  is  a  member 
of  a  corporation  aggregate,  and  if  the  residentiary  house 
which  he  occupies  were  occupied  by  him  simply  in  that, 
capacity,  it  is  clear  he  would  not  be  entitled  to  vote  hi 
respect  of  it.     The  case  would  then  be  precisely  within 

(a)  9th  ed.  p.  194. 

VOt.  I.      H.C,  A  A 
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1869.       Seath  v.  Haynes  (a),  and  our  recent  decision  in  Durant 

^;^^^        V.  Kennctt  (6).    In  these  two  cases  upon  the  facts  pre- 

_,    ^-  sented  to  it,  the  Court  came  to  the  conclusion  that  the 

Harikgton.  ' 

brethren  in  the  one  case,  and  the  Naval  Knights  in  the 
other,  occupied  only  as  members  of  the  corporation 
aggregate  of  which  they  respectively  formed  part.  In 
the  present  case  the  respondent  has  two  capacities  ;  one 
as  member  of  a  corporation  aggregate,  the  other,  in 
respect  of  his  office  of  Canon;  and,  as  such  canon, 
there  is  no  doubt  that  he  is  a  corporation  sole.  In 
Burn's  Ecclesiastical  Lato  (c),  the  law  as  to  the  possessions 
of  Deans  and  Chapters  is  thus  laid  down : — "  The  pos- 
sessions of  the  Dean  and  Chapter  are  for  the  most  part 
divided ;  the  Dean  having  one  part  alone  in  right  of  his 
deanery,  and  each  particular  prebendary  a  certain  part 
in  right  of  their  prebends ;  the  residue  the  Dean  and 
Chapter  have  alike  ;  and  each  of  them  is  to  this  purpose 
incorporate  by  himself.  For  a  prebendary  who  hath  a 
distinct  estate,  and  hath  also  a  vote  in  the  Chapter,  is  a 
corporation  sole  in  respect  of  the  one,  and  at  the  same 
time  is  a  member  of  a  corporation  aggregate  in  respect 
of  the  other."  In  the  present  case  the  respondent  has  the 
separate  possession  of,  and  separate  rights  in  respect  of, 
his  house.  He  has  also  separate  liabilities  in  respect  of 
it  Upon  his  death,  if  the  house  be  dilapidated,  his 
personal  representatives  will  be  liable  to  an  action  at 
the  suit  of  his  successor  for  dilapidations.  Dr.  Sand's 
case  (d) ;  Radcliffe  v.  D'Oyly  (e) :  a  doctrine  extended  to 
the  representative  of  a  vicar-choral  in  Gleaves  v.  Parfitt  (/). 


(a)  K,  ff  0.99;  S.  C,  8  V.  B.,  (c)  9th  ed.,  vol.  2,  p.  90. 

N.  S.  889.  (d)  Skin.  121. 

(6)  AnU,  p.  297  ;  S.  (7.,  Z.  R  (e)  2  T.  R.  630. 

5  C.  P.  262.  (/)  7  a  a,  N.  S,  838. 


XXXni.  VICTOEIA. 


341 


Further,  it  has  been  held  on  high  authority  in  the  case 
of  a  prebendary  possessed  in  right  of  his  prebend  of  an 
advowson,  that  upon  his  death  while  the  church  is 
vacant  his  executors  are  entitled  to  present.    Rennell  v. 
The  Bidiop  of  Lincoln  («),  Mirehonse  v.  Rennell  (6).     In 
Burn's   Ecdesiastical  Law  (c),    there  is  the    following 
passage  : — "  Dr.  Godolphin  saith  that  after  the  death  of 
a  prebendary,  the  Dean  and  Chapter  shall  have  the 
profits.    But  by  the  statute  of  the  28  Hen.  8,  c.  11,  the 
profits  of  a  prebend  during  the  vacation  shall  go  to  the 
successor  towards  the  payment  of  liis  Jirst  fndts.    In 
order  to  reconcile  which,  perhaps,  the  distinction  may 
be  tliis :  that  the  issues  of  those  possessions,  which  he 
hath  in  common  with  the  rest  of  the  Chapter,  shall  after 
his  death  be  divided  among  the  surviving  members  of 
the  Chapter ;  but  the  i)rofits  of  those  possessions,  which 
he  hath  in  his  separate  capacity  as  a  sole  corporation  of 
himself,  shall  be  and  inure  to  Ids  successor."    The  form 
of  the  writ  Dc  sine  asscnsu   Cctpihdi,  applicable  to  a 
prebendary,  in  Fitzlicrha^fs  Natura  Brecium  (rf),  tends 
strongly  to  confirm  the  view  that  the  prebendary  takes 
in  right  of  his  office,  and  as  his  separate  property  (r). 


1869. 

Ford 

V. 

Harington. 


(a)  7  B,  ct  t\  113. 

(6)  8  Biwj,  490. 

(c)  9th  ed.,  vol.  2,  pp.  91,  92. 

{d)  9th  ed.,  p.  194. 

(e)  For  a  case  of  ejectment  for 
a  residence  house,  in  which  the 
facts  showed  the  property  in  the 
Bean  and  Chapter,  see  Doe  dem. 
Butcher  v.  Musgrave,  1  M.  <t  0» 
625.  In  that  case,  the  canon 
having  mortgaged  his  canonry 
and  all  lands,  messuages,  &c.,  be- 
longing thereto,  the  mortgagee 
brought  ejectment  (inter  cUia)  for 


the  residence  house,  llie  evidence 
showed  that  there  was  no  pro- 
perty attached  to  any  individual 
canonry,  but  that  the  whole  be- 
longed to  the  Dean  and  Chapter ; 
that  all  the  canons  had  houses 
assigned  to  them  for  their  resi- 
dence, but  that  no  particular 
house  was  appropriated  to  any 
one  canonry ;  and  that  whenever 
a  vacancy  occurred  the  canons  had 
a  right  of  choice  of  the  vacant 
house  according  to  their  seniority, 
and  that  the  house  which  was  left 


A  A  2 


342 


MICHAELMAS  TERM, 


1869. 

Ford 

V. 

Harington. 


From  the  above  authorities  it  is  clear  that  a  canon  is 
for  many  purposes  considered  in  law  to  hold  in  severalty, 
and  the  only  question  is  whether  the  respondent  does 
in  this  case  so  hold  his  residentiary  house.  Upon  the 
statements  of  the  Eevising  Barrister  I  have  come  to 
the  conclusion  that  he  does,  and  that  he  holds  it  in  his 
own  right  as  canon,  and  not  as  a  member  of  the  corpora- 
tion  aggregate.  The  case  finds  that  the  residentiary 
house  belongs  to  him  "  in  respect  of  liis  canonry ;  and 
that  with  the  enjoyment  of  the  house  the  Chapter,  as  a 
body,  cannot  interfere."  No  doubt  there  is  an  old  case, 
The  Middlesex  case  (a),  in  which  a  prebendary  of  the 
Cathedral  of  Westminster  was  held  not  entitled  to  vote 
in  respect  of  his  prebendal  house.  However,  in  Elliott 
0)1  Qv^lificatioiis  and  Registrations,  I  find  the  following : 
*'With  respect  to  Chapters,  where  the  dean  and  each 
prebendary  has  a  certain  separate  portion  in  right  of 
their  oflftces,  each  is  a  corporation  sole,  and  may  vote ; 
but  where  the  whole  annual  income  is  divided  among 
them  as  a  corporation  aggregate  they  cannot  vote;" 
and  for  that  position  Heyioood  on  County  Elections  (h) 
is  cited.     Now  in  TJie  Middlesex  case  (a)  the  objection 


after  the  other  canons  had  made 
their  selection  was  assigned  to  the 
new  canon.  Upon  this  evidence, 
the  action  was  held  not  maintain- 
able, Tlndul,  C.J.,  saying  that  the 
evidence  showed  that  the  house 
was  not  annexed  to  the  canonry, 
but  that  the  defendant  merely 
had  the  use  of  it  for  the  purposes 
of  residence.  See  also  Cfrant  on 
CorporationSf  p.  593,  and  the 
cases  there  cited  in  a  note,  in 
which  the  learned  author  remarks 
on  the  above  case,  that  "if  the 
house  had  been  appropriated  in 


severalty  to  the  canon,  semble 
ejectment  might  have  been 
brought  for  it.'* 

(a)  2Pecho.  113. 

{b)  2nd  ed.,  p.  125.  The  pas- 
sage in  Heywoodj  p.  125,  is  as 
follows :  "  Questions  may  arise 
as  to  the  right  of  the  deans 
and  chapters  of  cathedrals  to 
vote  for  the  lands  belonging  to 
their  churches.  In  general,  the 
dean  has  one  part  of  the  annual 
income  in  right  of  his  deanery, 
and  each  prebend  a  certain  por- 
tion also  in  right  of  his  prebend ; 
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wliicli  seems  to  have  pre\-;iilt*tl  WiU<,  that  the  IVaii  and 
Chapter  enjoye^i  in  j^evenilty  hy  lueiv  agroemont  amouLT 
themselves,  and  tliat  under  these  cirounistanivs  ^^thoir 
houses  also  lieiiig  repaire^l  fn-^m  a  common  fund"^  the 
estate  was  in  the  cuq>oration  ai:^^vg;\te.  The  n*port  i> 
short,  and  the  circimistauors  aiv  not  set  out,  hut  if  tlio 
tsLCts  were  such  as  to  sup[K.iit  the  idijeeiion  tliat  the 
Dean  and  Chapter  enjoyed  in  severalty  iuen4y  hy  aiiiw- 
ment  among  themselves,  the  decision  of  the  eonuuiltee 
is  intelligihle.  I  think  the  present  ease  falls  within 
the  principle  referred  to  hj-  ^Ir.  EUiotty  that,  wheix?  the 
prehendarj'  has  a  distinct  estate  in  right  of  his  othce,  he 
is  a  corporation  sole,  and  may  vote.  Here  the  Dean 
and  Chapter  cannot,  as  a  hody,  occupy  the  i\)spoiident\s 
house.  They  cannot  as  a  hody  interfere  with  his  occu- 
pation of  it  as  canon,  or  ti^ansfer  the  house  during  his 
life.  The  respondent,  on  the  other  hand,  is  in  cxclusivo 
occupation,  and  c€uinot  he  interfered  with  hy  any  one. 
In  my  judgment  he  occupies  in  his  own  right  as  canon, 
and  as  a  corporation  sole,  and  not  as  a  member  of  tlio 
corporation  aggregate ;  and  I  am  of  opinion  that  ho  has 
a  freehold  office  for  life.     Even  if  the  legal  estate  be  in 


1S^:\ 


the  residue  is  divided  equally 
among  the  dean  and  prebendaries ; 
BO  that  the  dean  and  each  pre- 
bendary is  a  corporation  sole,  as 
having  a  distinct  estate,  while  in 
respect  of  his  vote  in  the  chapter 
he  is  a  member  of  a  corporation 
aggregate.  Where  such  a  divi- 
sion of  the  profits  of  their  estate 
as  that  just  stated  takes  place,  the 
dean  and  prebendaries,  as  cor 
porations  sole,  have  votes  for 
knights  of  the  shire ;  thui  tM 
prdfendariei  of  Walmituttr  alway$ 


vote  at  the  efcctioM  in  MiMcacrt 

The  above  passage  Dccurs  in 
the  2nd  edition  of  Serjeant  Jlct/- 
^cood's  work,  published  in  1812, 
and  it  is  certainly  remarkable  that 
he  should  make  no  mention  of  the 
MiddUux  ca$€,  2  Peckw.  118, 
decided  in  1804,  in  which  the 
committee  had,  in  the  cose  of  tho 
Rev.  W,  BeU,  a  prebendary  of 
WestmifisUrf  duuillowed  the  vote. 
See  also  Orme  oh  SlecUon  Lawtf 
2nd  edition,  p.  147. 
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1869.        the  Dean  and  Chapter,  the  respondent  has  still  an 
5ford        equitable  freehold.     It  is  enough  that  he  has  a  freehold 

ELvBiNGTOH  ^^^  ^^^'  ^^^*^^  ^^^  ^'^^  rights  attaching  to  it,  and  among 
others  the  right  to  vote.  The  decision  of  the  Eevising 
Barrister  must  be  affinned. 


WiLLES,  J.  I  am  of  the  same  opinion.  To  the  law 
recently  laid  down  in  Ihirant  v.  Kennett  (a)  (the  case 
of  the  Naval  Knights  of  Windsor)  I  fully  adhere.  I 
think,  as  is  there  laid  down,  that  where  a  member  of  a 
corporation  aggregate  is  in  enjoyment  or  occupation  of 
a  part  of  the  corporate  property  in  fidfilment  of  the 
purposes  for  which  the  corporation  was  formed,  his 
enjoyment  or  occupation  is  priinA  facie  that  of  the 
corporation,  and  that  the  property  remains  in  the  corpo- 
rate body.  I  think  it  woidd  be  straining  the  law  to 
say  that,  because  an  individual  member  is  imder  such 
circumstances  allowed  to  occupy  for  his  life  unless  lie 
does  something  to  induce  the  corporation  to  turn  him 
out,  he  has  therefore  a  distinct  estate.  In  my  judgment 
it  is  a  refinement  to  say,  as  Mr.  Philjyotts  has  done,  that 
a  corporation  aggi*egate  is  incapable  of  occupying.  Cor- 
porations, in  the  absence  of  a  lease  under  seal,  have,  in 
more  cases  than  one,  been  held  liable  for  use  and  occu- 
pation (J).  But  although  the  primd  facie  presumption 
is  as  I  have  stated  it,  it  is  nevertheless  open  to  an 
individual  member  to  rebut  that  presumption  by  showing 
a  distinct  estate  in  himself ;  and  in  Durant  v.  Kennett  (a) 
the  question  which  we  discussed  was,  whether  on  the 
facts  of  that  case  enough  appeared  to  rebut  the  pre- 
sumption.    To  rebut  it  here  is  equally  competent  to 

•     (a)  Ante,  p.  297.  Tenant,  9th  ed.,  p.  718,  and  the. 

(6)  See  WoodfnlVs  Landlord  and      oAseo  there  cited. 
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the  respondent,  by  showing  a  separate  estate  in  himself.  1869. 
The  question  is,  has  he  done  so  ?  The  findings  of  the  ^^^ 
Eevising  Barrister  are  precise,  and  upon  them  it  appears  ^• 

that  the  house  was'  taken  by  the  respondent  in  succes- 
sion to  a  predecessor,  and  that  he  has  it  in  respect  of 
his  canonry;  he  being  at  the  same  time  as  canon  a 
member  of  the  corporation  aggregate.  In  the  case  of 
an  ordinary  corporation  with  the  character  of  which  we 
should  not  have  that  special  acquaintance,  which,  as 
lawyers,  we  necessarily  have  with  that  of  a  Dean  and 
Chapter,  I  should  have  thought  (seeing  that  the  law 
knows  only  certain  persons  as  corporations  sole)  that 
the  case  ought  to  have  gone  back  for  the  Eevising 
Barrister  to  state  how  he  arrived  at  his  conclusion,  so  as 
to  show  that  he  was  not  by  some  mere  assimiption 
enabling  the  claimant  to  acquire  the  franchise  as  a 
corporation  sole,  where,  in  his  individual  capacity,  he 
could  not  have  acquired  it.  But  with  the  knowledge 
we  possess,  as  lawyers,  of  the  constitution  of  Deans  and 
Chapters,  when  we  find  a  member  of  such  a  body  in 
the  enjoyment  of  separate  property,  as  here,  to  the 
exclusion  of  the  other  members,  we  at  once  recognise  a 
probability  that  he  holds  it  as  a  corporation  sole,  and 
not  merely  as  a  member  of  the  corporation  ;  and  of  its 
having  been  assigned  to  hhn  not  as  in  Durant  v. 
Kennett  (a)  simply  for  convenience  founded  on  a  usage 
not  amoimting  to  prescription,  but  as  something  which 
belongs  to  him  as  his  separate  property  in  right  of  his 
prebend. 

In  Co7n.  Dig,  tit.  "  Ecclesiastical  Persons  "  under  the 
heading  "  (C.  3)  Dean  and  Chapter,"  it  is  said,  *'  Though 

(a)  Ante,  p.  297  ;  8.  C,  L.  R.  5  (7.  P.  262, 
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1869.        the  Dean  and  Chapter  make  a  corporation,  yet  the  dean, 
'     Ford        ^^^^^  every  prebendary  of  the  Chapter,  may  be  a  corpoi-a- 

HARi^GToy.    ti^^  ^y  l^i^^self  (a). 

'*  So  the  Dean  may  have  belonging  to  his  deanen%  a 
church,  prebend,  or  otlier  possessions  "  (b). 

Then  nnder  the  heading  "  (C.  4)  Prebendary  :"  "  A 
prebend  is  Jvs  SpiTitiKilc  i)ercipiciidi  Provcnius  in 
Ucdesid,  competenies  jx^'^W^^'^^^^  ^'^  diviiw  Officio  cut 
hisistit" 

"  A  canon  is  he,  qui  est  eleHits  in  Fratrevi,  and  has  a 
Stall  in  Charo,  et  locum  in  Capiiulo, 

"  A  Prebend  is  derived  out  of  a  Canonry,  &c. 

"  But  if  a  Prebendary  aliens  his  whole  Possession,  he 
continues  prebendary ;  for  he  has  his  Stall  in  the  Choir 
and  his  Voice  in  the  Chapter  "  (for  which  position  3  Co, 
75  b.  is  cited,  and  fully  bears  out  the  authority  of 
Comyns). 

"  If  he  demises  his  prebend,  the  Prebendary  shall  do 
the  things  proper  to  his  function  and  not  the  Lessee." 

It  is  clear,  therefore,  on  authority,  that  a  prebendary 
is  capable  of  taking  property  as  a  corpomtion  sole,  and 
that  the  right  claimed  by  the  respondent  is  one  which 
may  and  probably  does  exist.  To  set  out  the  title  of 
the  Dean  and  Chapter  would  very  possibly  have  been 
inconvenient,  if  not  necessary  to  establish  the  right. 
I  see  no  reason  for  doubting  the  Revising  Barrister's 
finding,  or  for  not  taking  the  jBnding  literally.  No 
question,  indeed,  coidd  have  arisen  if,  instead  of  a 
residentiary  house,  the  case  had  been  that  of  a  living 
attached  to  a  pi^bend. 

For  the  appellant  much  stress  was  laid  on  the  fact 

(a)  10  CV.  31  b.  \fj)  Dg.  273  a. 


V. 

Harikgton. 
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that  before  the  canon  is  admitted,  leave  is  asked  of  the  1869. 
Dean  and  Chapter.  But  that  circumstance  has  not  ^^ 
much  weight  with  me.  Formerly,  when  the  bishop 
dealt  with  the  temporalities  of  his  see,  the  consent  of 
the  Dean  and  Chapter  was  necessaiy. — Dean  aiul 
Chapter*  of  NorimcJCs  case  (a).  But  all  doubt  is  removed 
by  the  form  of  the  writ  De  sine  assensu  CapiUtli  in  the 
case  of  a  i)rebendary  whose  predecessor  had  demised 
without  license,  and  the  tenant  held  over.  The  form  of 
the  writ  is  evidence  of  the  law,  and  shows  that  the  law 
did  not  regard  the  right  as  in  the  Dean  and  Chapter, 
but  as  a  separate  right  in  the  prebendary  in  respect  of 
his  prebend. 

As  regards  the  Middlesex  case  (b)  the  Chapter  there 
was  lately  formed,  and  no  prescription  appears  to  have 
been  relied  on ;  and  whether  the  decision  was  right  or 
wrong,  it  is  explained  upon  the  principle  there  adverted 
to,  that  members  of  a  corporation  holding  a  share  of 
the  corporate  property  by  agreement  among  themselves, 
acquire  no  right  to  vote  in  respect  of  it.     That  con- 
stitutes the  distinction  from  the  present  cfiise,  in  which, 
looking  to  the  authority  of  Coke  and  of  FUzherherfs 
precedent,  I  think  a  presumption  arises  that  the  respon- 
dent has  a  separate  property  in  his  residential  house. 
Even  without  authority  I  should  have  thought  that  was 
so,  just  as  it  would  be  in  the  case  of  a  living  attached 
to  a  prebend.     I  may  add  that,  when  we  decided  Gleaves 
v,  ParJUt  (c),  I  felt  there  would  be  difficulty  in  applying 
the  custom  with  reference  to  dilapidations  to  a  case 
where  there  is  no  succession,  and  I  stiU  feel  that  diffi- 
culty, and  think  that  an  additional  reason  for  the  view 

(a)  3  Rep,  75  b.  {c)  7  C.  B.,  N.  S.  888. 

(6)  2  Pedciv.  118. 
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1869.       tliat  the  prebendary  takes  in  succession  in  right  of  his 
y^jy^        prebend.     I  think  the  decision  of  the  Eevising  Barrister 
Habinotok     ^^  ^^g^t,  and  that  it  should  be  affii-med. 

EIeating,  J.  I  am  of  the  same  opinion,  and  I  think 
our  decision  in  no  way  clashes  with  Ihirant  v.  Ken- 
nett  (a).  No  doubt  where  a*  member  of  a  corporation 
aggregate  occupies  corporate  property  for  the  purposes 
for  which  the  corporation  was  formed,  the  primd  facie 
presumption  is  that  he  occupies  only  as  such  member, 
and  it  is  for  him  to  show  that  he  occupies  in  his  own 
right,  and  not  merely  as  such  member.  Is,  then,  that 
presumption  rebutted  here  ?  I  think  the  statements  of 
the  Eevising  Barrister  amply  rebut  it;  and  I  quite 
agree  in  the  reasons  given  by  my  brother  Willes  and  my 
Lord. 

Brett,  J.  I  entertained  some  doubts  at  first  whether 
the  case  was  sufficiently  stated,  but,  reading  it  with  the 
knowledge  we  possess  of  the  law  relating  to  Cathedral 
Chapters,  the  result  I  come  to  is,  that  the  respondent  as 
canon  was  entitled  to  be  elected  to  a  house,  and  that 
upon  election  he  had  by  virtue  of  his  canoniy  such  a 
freehold  interest  in  the  house  as  entitled  him  to  the 
franchise.  I  am  glad  to  find  that  the  older  authorities 
in  PeckiocllQ))  fully  bear  out  the  case  of  Heath  v. 
Haynes  (c),  and  our  recent  decision  in  IhcraTU  v.  JTcU' 
nett  (a).  In  all  those  cases  the  respondent  occupied 
only  as  a  member  of  the  corporation  aggregate ;  while 


(a)  Ante,  p.  297  ;  S.  C,  L,  H,  5  to  at  2  Pecho.  99, 113  (note). 

a  P,  262.  (c)  K,  «fe  (?.  99  ;  S,  C,  3  C.  P., 

(6)  The  Middlesex  case,  2  Pecho,  N,  S.  389. 
118 ;  7*he  GtouceeUr  caw^  referred 
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here  he  occupies  as  a  corporation  sole,  aud  holds  the       1869. 
house  as  his  separate  property.  Po^^ 

Decision  affii-med.        habi^^gton. 

Attorneys — For  Appellant,  J,  Elliott  Fox. 

For  Respondent,  E,  Philbrich,  agent  for 
Sanders,  Brock,  cfc  Banics, 


KiRTON,  Appellant ;  Dear,  Respondent. 

A  T  a  Court  held  before  the  Revising  Barrister  for  the      j\  or.  23. 
county  of  Middlesex,  Clmrles  Kirton  duly  claimed  ^^^^^^" 
to  have  his  name  inserted  in  the  list  of  voters  for  tlie  district  church 

was,  as  such, 

said  county,  and  Frederick  Charhis  Dear  duly  objected  entitled— 
to  the  name  of  Clunies  Kirton  being  inserted  in  the  freehold  of  the 

.  ,  , .   .  church  (not 

said  list.  found  by  the 

The  facts  of  the  case  are  as  follows  ; —  b^^S  to  be 

The  said  Charles  Kirton  duly  claimed  in  respect  of  a  ""^^^y  f^^"^^    , 
freehold  benefice  situate  in  the  polling  district  of  Betlinal     (2.)  To  two 

sums  of  150/. 

Green,  in  the  parish  of  Saint  Maiihcw,  Bcthnal  Green,  in  and  50?.  paid 

_     ,        -  annoaUy 

the  said  county — such  freehold  benefice  being  known  or  under  Orders 

in  Council  by 
the  Ecdeeiaa- 
tical  Commis- 
Bionen,  and  the  €k>yemorB  of  Queen  Anne's  Bounty  *^  to  the  incumbent  for  the  time 
being  of  the  said  church  /* 

(3.)  To  fees  for  marriages^  baptisms,  and  churchings  performed  within  the  church  ; 
(4.)  To  fees  under  a  local  Act  in  respect  of  the   burial  in  a  cemetery  out  of  the 
parish,  of  persons  who  had  died  within  his  district  (items  (3)  and  (4)  each  amounting  to 
more  than  40«.  a  year) : 

Hdd,  that  he  was  not  shown  to  have  40«.  a  year  frpm  land  within  the  parish,  so  as  to 
entitle  him  to  the  county  franchise  ;  the  marriage,  &c.,  fees  (though  received  for 
ceremonies  in  part  necessarily  performed  in  the  church)  being  payable  for  the  personal 
services  of  the  incumbent. 
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1869.        designated  by  the  name  or  title  of  '' SaiiU  Aridrew'' 
XiRTON       Bethnal  Green. 

Dear.  ^^  ^^'^  proved  before  the  Eevising  Banister  that  the 

said  Cliarles  Kirton  was  duly  appointed,  by  license  of 
the  Bishop  of  London,  dated  the  10th  day  of  Jum,  1864, 
to  the  office  of  Perpetual  Curate  or  Incumbent  of  the 
Church  of  the  perpetual  curacy  of  Saint  Andrevj, 
Bdhnal  Green,  in  the  said  county,  and  he  was  by  the 
said  license  authorised  to  receive  and  enjoy  all  and 
singular  stipends,  profits,  and  advantages  whatsoever 
belonging  to  the  said  office : 

That  the  district  chapelry  attached  to  the  said  Church 
of  Saint  Aiulrcw  was  assigned  to  the  said  church  by  an 
Order  of  Her  Majesty  in  Council,  dated  the  3rd  day  of 
April,  1843,  made  on  the  recommendation  of  the  Church 
Building  Commissioners,  and  under  and  by  virtue  of 
the  several  statutes  next  hereinafter  mentioned,  that  is 
to  say :— The  58  Geo,  3,  c.  45 ;  the  59  Geo.  3,  c.  134  ; 
the  7  &  8  Geo.  4,  c.  72 ;  and  the  1  Vict  c.  75  ;  and 
which  said  Order  in  Council  was  published  in  the  Zondan 
Gazette  of  the  20th  June,  1843  : 

That  by  another  Order  of  Her  Majesty  in  Council, 
dated  the  10th  day  of  Ju7ie,  1843,  and  published  in  the 
London  Gazette  of  the  16th  of  June,  1843,  and  made  on 
the  recommendation  of  the  Ecclesiastical  Conmiissioners 
for  England,  and  under  and  by  virtue  of  the  statutes 
next  hereinafter  mentioned,  that  is  to  say : — The  3  &  4 
Vict.  c.  113 ;  and  the  4  &  5  Vict  c.  39  ;  the  annual  sum 
of  £150  was  ordered  to  be  paid  by  the  said  Ecclesiastical 
Commissioners  to  the  incumbent,  for  the  time  being,  of 
the  said  Church  of  St  Andrew,  Bethnal  Green,  by  equal 
half-yearly  payments  as  therein  mentioned : 

That  by  another  Order  of  Her  Majesty  in  Coimcil, 
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dated  the  8tli  day  of  Aicffust,  1853,  and  published  in       1869. 
the  London  Gazette  of  the  9th  day  of  Atcfjntsf,  1853,  and       kibton 
made  on  the  recommendation  of  the  Ecclesiastical  Com-        ^^ 
missioners  for  Englandy  and  under  and  by  virtue  of  the 
several  statutes  next  hereinafter  mentioned,  that  is  to 
say :— The  3  &  4  Vict,  c.  113  ;  and  the  2  &  3  Vict  c.  49 ; 
it  was  ordered  that  the  annual  sum  of  £50  should  be 
paid  to  the  incumbent  of  the  said  Church  of  St.  Anclreiv, 
Bethnal  Green,  by  the  treasurer  of  the  Governors  of  tlie 
Bounty  of  Queen  Anne,  out  of  a  sum  of  £475  charged 
as  therein  mentioned  on  the  tithes  or  payments  in  lieu 
thereof,  part  of  the  revenues  of  the  rectory  of  St.  Andreir 
UndersJuift,  within  St.  Mary  Axe,  in  the  City  of  London : 

That  imder  and  by  virtue  of  the  hereinbefore  men- 
tioned Order  in  Council  of  the  3rd  day  of  April,  1843,  the 
said  Charles  Kirton,  as  the  incumbent  for  the  time 
being  of  the  said  Church  of  St.  Andreiv,  Bethnal  Green, 
is  entitled  to  and  in  receipt  of  the  fees  paid  in  respect 
of  marriages,  baptisms,  and  churchings,  performed  in 
the  said  church,  and  that  the  income  arising  from  such 
fees  is  more  than  405.  per  annum  over  and  above  all 
rents  and  charges  payable  out  of  or  in  respect  of  the 
same  : 

Tliat  the  said  Cfutrles  Kirton  is  in  receipt  of  fees  paid 
in  respect  of  the  burials  in  Bo^o  Cemetery  of  persons 
dying  within  the  said  district  attached  to  the  said 
Church  of  St.  And  rev:,  but  no  evidence  was  produced 
of  the  right  or  title  of  the  said  Charles  Kirton  to  such 
fees,  or  of  the  persons  from  whom  the  same  were  re- 
ceived. The  income  from  such  burial  fees  amounts  to 
more  than  4Qs.  a  year  over  and  above  aU  rents  and 
charges  payable  out  of  or  in  respect  of  the  same  : 

That  no  assignment  of  pew-rents  has  at  any  time  been 
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1869.       made  to  the  said  Charles  Kirioii  under  or  by  virtue  of 
~~        ~  any  of  the  acts  in  that  behalf  made  and  provided,  and 
"'-  that  the  said  Charles  Kirton  is  not  in  receipt  of  any 

income  from  pew-rents,  or  the  letting  of  pews. 

Tlie  Eevising  Barrister  was  of  opinion  that  the  said 
Charles  Kirton  was  not  in  right  of  his  said  office  of 
perpetual  curate  or  incumbent  of  the  said  Church  of 
tlie  perpetual  curacy  of  aS^i^.  Andrew,  Bcthnal  Qrecn 
(irrespectively  of  the  som*ce  from  which  the  income 
coming  to  him  in  right  of  his  said  ofl&ce  was  derived), 
entitled  to  have  his  name  inserted  in  the  list  of 
voters  for  the  said  county,  and  was  also  of  opinion 
that  the  said  Charles  Kirton  was  not  by  virtue  of  his 
office  seised  of  or  entitled  either  at  law  or  in  equity 
to  a  freehold  estate  in  lands  or  tenements  in  the 
same  parish  and  in  the  same  coimty  as  that  for  which 
he  claimed  to  be  registered  of  the  clear  yearly  value  of 
4O5.  over  and  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same. 

The  Eevising  Banister,  tlierefore,  disallowed  the  claim 
of  the  said  Charles  Kirton  to  have  his  name  inserted  in 
the  list  of  voters  for  the  said  coimty. 

If  the  Court  were  of  opinion  that  this  decision  was 
wi'ong,  the  register  was  to  be  amended  by  inserting  the 
name  of  the  said  Charles  Kirton,  with  his  place  of  abode 
and  the  particulars  of  liis  qualification,  in  the  said  list. 

Sir  Joh7i  Karslake,  Q.C.  (with  liim,  Moi*gan  Hoxoard), 
The  appellant  is  a  perpetual  curate  assigned  to  the 
church  in  question  under  the  Church  Building  Acts. 
No  question  is  made  as  to  his  being  seised  in  fee  of 
the  church  itself  by  reajson  of  his  being  incumbent. 

It  appears,  too,  that  under  and  by  virtue  of  diflTerent 
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Oixlers  in  Council  he  is  in  receipt  of  two  different  sums 
annually  of  £loO  and  £50  :  and  also  that  he  derives  an 
income  of  more  than  405.  per  annum  from  fees  in  respect 
of  marriages,  baptisms,  and  churchings,  performed  in 
the  church.    As  incumbent,  he  is  entitled  to  these  fees. 

There  was  no  evidence  of  title  to  the  burial  fees 
before  the  Eevising  Barrister,  for  the  Act  by  which 
they  were  receivable  was  out  of  print  at  the  time. 
He,  however,  finds  that  the  appellant  is  in  receipt  of 
fees  paid  in  respect  of  the  burials  in  Boio  Cemetery,  of 
persons  dying  within  the  district  attached  to  the  churcli. 
The  Act  relating  to  that  cemetery,  4  &  5  Vict,  c.  Ixiii,  "  An 
Act  to  establish  a  general  Cemetery  for  the  intennent 
of  tlie  Dead  in  the  Parishes  of  St.  Dtnutan's,  Stepney, 
and  St,  Zeo7iard,  Broinley,  in  the  County  of  Middlesex^ 
does  not  declare  the  cemetery  to  be  constructively  in  the 
district  of  the  church,  but  contains  clauses  providing  for 
the  payment  to  the  incumbents  of  neighbouring  parishes 
and  districts  of  a  share  of  interment  fees  {a).  Tlie  Ee- 
vising Barrister  finds  that  he  is  not  seised  "  in  the  same 
parish  and  in  the  same  county,"  which,  perhaps,  must  be 
taken  to  negative  that  the  cemetery  is  in  his  parish, 
or  is  declared  to  be  so  for  any  purpose  by  any  Act  of 
Parliament. 

There  is  no  question  (though  it  is  not  expressly  so 


1869. 


(a)  Sec.  176.  "The  company 
shall,  on  the  interment  of  every 
corpse  within  the  consecrated  part 
of  the  cemetery,  pay  to  the  incum- 
hents  of  the  neighbouring  parishes 
or  ecclesiastical  district  from  which 
such  corpse  shall  have  been  re- 
moved for  intermeut  for  the  time 
being,"  &c.,  "for  every  corpse  in- 
terred," &c.  ;  then  followed  the 
rates  to  be  charged. 


Sec.  181  provided  for  the  keep- 
ing  of  tlie  accoxmt  of  intermenta, 
and  the  names  of  the  parishes,  &c., 
from  which  the  dead  should  be 
removed. 

Sec.  182  required  the  company 
to  render  the  account  to  each  in- 
cumbent, &c.,  half-yearly. 

S^c.  183  directed  the  payment 
to  each  incumbent  on  certain 
days. 


KiRTON 
V. 
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1869.  found)  that  the  church  and  land  in  point  of  value 
XiRTON  would  amount  to  more  than  40s.,  irrespective  of  the 
Dear         items  of  income  enumerated. 

[Simony  Serjt.,  was  not  prepared  to  admit  that ;  it 
might  be  tliat  before,  and  but  for,  the  building  of  the 
churcli,  the  land  might  be  worth  405.  per  annum.] 

The  value  of  the  tenement  is  the  real  subject  of  inquiry. 

[Keating,  J.  We  should  expect  the  Revising  Bar- 
rister to  find  the  fact  of  value.] 

It  may  be  said  he  has  done  so  in  his  general  finding 
and  opinion  at  the  end  of  the  case,  but  that  finding 
may  rest  on  any  one  of  a  variety  of  propositions.  For 
instance : — 1st.  That  the  claimant  was  not  seised  in 
fee.  2nd.  Tliat  he  was  not  seised  by  virtue  of  his  office. 
3rd.  That  the  land  was  not  in  the  same  county.  4th. 
That  the  value  was  insufficient.  As  to  the  annual  pay- 
ment under  the  Orders  in  Council,  the  statute  3  &  4 
Vict.  c.  113,  and  4  &  5  Vict  c.  39,  create  a  common  fund 
from  the  revenues  of  certain  canonries  and  other  church 
appointments  suspended  and  kept  vacant.  It  is  true  it 
does  not  appear  that  any  lands  in  this  district  were  allotted 
imder  the  Acts  to  the  incumbency.  Yet  the  grants  in 
question  are  for  the  incumbent  for  the  time  being,  and 
the  sums  being  thereby  given  in  augmentation  of  the 
benefice  were  annexed  by  force  of  these  terms  of  the 
grant  in  such  a  sense  as  made  them  "  profits "  issuing 
out  of  the  benefice  so  as  to  confer  the  qualification  to 
vote.  The  Eevising  Barrister,  however,  seems  to  have 
thought  that  as  the  income  could  not  be  said  to  come 


V. 
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from  land  in  the  parish,  it  could  not  be  said  to  be  18G9. 
attached  to  and  receivable  by  reason  of  the  oflSce  or  kibton 
incumbency.  In  this  it  is  contended,  for  the  reasons 
given,  he  was  wrong. 

Next,  as  to  another  source  of  income,  viz.,  fees  for 
marriages,  baptisms,  &c.  By  Order  in  Council,  equal 
in  effect  to  an  Act  of  Parliament,  the  appellant 
was  endowed  with  the  fees  paid  in  respect  of  marriages 
performed  within  the  church.  He  is  entitled  to  the 
fees  as  incumbent  The  freehold  of  the  church  is  in 
him,  and  the  services  are  held  in  the  church.  It  is 
contended  that  the  marriages  in  the  church  pro- 
ducing fees,  issue  out  of  the  church  and  land,  and  fulfil 
the  requirements  and  words  of  8  Hen.  6.  The  marriages 
must  take  place  in  the  church,  i.e.,  the  edifice 
itself  Summing  up  these  heads  of  income,  it  may  be 
asked  whether  the  land  itself,  which  is  evidently  worth 
more  than  40&,  or  the  sums  settled  on  the  incumbent  by 
Queen  Anne's  Bounty,  or  the  fees  attached  to  services 
in  the  building,  his  freehold — do  not  some,  or  one  of 
them,  confer  the  vote  ? 

As  to  the  burial  fees,  it  maybe  added  that  the  4&  5  Vict, 
c.  Ixiii.,  before  referred  to,  containing  the  clause  requiring 
it  to  be  noticed  as  a  public  Act,  is  subsequent  in  date  to 
the  Acts  which  gave  power  to  divide  and  make  new  church 
districts.  The  statute  58  Oeo.  3,  c.  45,  probably  the  first  of 
the  Church  Building  Acts,  by  s.  24,  "  constitutes  the  dis- 
tricts, parishes  for  all  purposes  of  ecclesiastical  worship 
and  performance  of  ecclesiastical  duties,  and  as  to  all 
marriages,  christenings,  churchings,  and  burials,"  and  in 
relation  to  all  fees,  &c. 

As  to  the  pew  rents,  it  is  true  they  are  not  assigned 
to  the  appellant,  but  he  can  claim  to  have  them  so 

VOL.  I.      H.O.  B  B 
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1869.  assigned.  Possibly,  that  might  come  within  the  principle 
aflBlrmed  in  Astbwry  v.  Henderson  (a).  There  is  a  power 
and  possibility  of  deriving  revenue  from  the  land,  and  it 
is  not  necessary,  in  order  to  create  a  qtialification,  that 
the  land  should  be  actually  fruitful  In  Asthwry  v. 
Henderson,  the  owner  of  land  worth  £15  a  year  as  build- 
ing land,  had  allowed  it  to  be  imbuilt  on,  and  though  he 
did  not  realise  40^.  a  year  from  it,  he  was,  notwithstand- 
ing, held  to  be  entitled  to  the  franchise. 

Simon,  Serjt.  {Michael  with  him).  Two  propositions 
seem  to  be  contended  for : — 1st.  That  the  benefice  of 
itself  entitles  the  appellant ;  2nd.  If  not,  that  the  pay- 
ments made  to  him  being  attached  to  an  office  fixed  to 
a  church  have  that  effect. 

This  is  not  a  benefice  existing  from  time  immemorial. 
In  former  times  the  lord  made  grants*  of  land  which 
were  called  bencfida,  or  benefices,  sometimes  with  ser- 
vices attached  to  them.  In  process  of  time  this  term 
was  adopted  by  the  church  in  the  case  of  ecclesiastical 
livings.  The  18  Oeo.  2,  c.  18,  especially  sect.  5,  regulated 
the  qualification  of  county  voters  from  the  date  of  its 
passing  down  to  1832 ;  and  for  present  purposes  the 
Eeform  Act,  2  &  3  Will  4,  c.  45,  did  not  alter  the 
freehold  qualification.  If  the  claim  be  in  respect  of  an 
office,  it  is  necessary  to  show  that  the  payment  comes 
out  of  land.  Here  it  is  found,  as  to  a  part,  at  all  events, 
of  the  payments,  that  they  come  out  of  a  common  fund 
not  expressly  or  necessarily  connected  with  the  land. 

Robinson  v.  Ainge  (i),  shows  that  the  amount  must 
arise  from  a  direct  interest  in  the  realty,  and  that  it  is 

(a)  K.  Jb  0.6;  S,  C,  15  C.  B,  (6)  AnU,  p.  193,  L.  R,  4  C.  P. 

251.  429. 


V. 


XXXIII.  VICTOBIA-  357 

not  sufficient  that  it  be  paid  out  of  a  mixed  fund  arising  1869. 
from  land  and  other  sources  of  revenue.  That  case  was  j^jj^^^^^j 
one  of  a  qualification  founded  on  sums  payable  to  the 
dajmant  by  a  friendly  society  out  of  the  property  of  the 
society,  whose  funds  consisted  of  rents  of  freehold  land 
vested  in  trustees,  and  contributions  and  fines  of  members. 
Here,  though  the  common  fund  may  arise,  perhaps,  from 
land,  that  land  is  vested  in  trustees,  and  the  appellant 
has  no  direct  interest  in  it,  even  if  it  were  shown  to  be 
situate  in  the  county. 

The  present  case  closely  resembles  Canterbury  Caihe- 
dral — HaU  v.  Lewis  (a),  where  preachers  appointed  by 
the  Archbishop  of  Canterbuay,  holding  office  during  good 
behaviour,  and  receiving  a  stipend  of  £32  a  year  out  of 
the  Chapter  revenues,  which  were  derived  wholly  or  in 
part  from  lands  and  tenements,  were  held  to  have  no 
interest  in  land  entitling  them  to  vote. 

So,  with  the  case  decided  by  the  Middlesex  Com- 
mittee (b)  of  a  Master  and  sub-registrar  in  Chancery, 
the  emoluments  of  whose  offices  arose  from  fees  and 
salary,  though  houses  and  premises  were  attached  to  the 
offices. 

So  also  with  the  case  (c)  before  the  same  committee 
of  an  organist  appointed  for  life  to  a  church  in  Mid- 
dlesex, but  paid  by  an  annuity  secured  on  lands  in  Surrei/, 

In  BuslieU  v.  Hastes  (d),  a  parish  clerk  who  received 
fees  on  burials  in  the  parish  churchyard  amounting  to 
more  than  40s,  a  year,  the  actual  duties  of  grave-digging 
being  done  by  the  sexton,  who  received  separate  fees, 
was  held  not  entitled  to  vote  either  as  a  holder  of  a 

(a)  K.  A  0.  499  ;  S.  C,  31 L.  /.,  (c)  2  Pechio.  91. 

C.  P.  46.  (d)  K.  d:  Q.  484. 

(d)  2  Pecho.  93, 100. 
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1869.       freehold  office  or  of  a  freehold  interest  in  land  to  the 
KiBTON       value  of  405.  a  year. 

j.^'  In  Astbtm/  v.  Henderson  (a),  the  decision  was  based  on 

the  fact  that  the  present  value  was  in  fact  more  than  405. 
In  Stephens'  Laws  of  the  Clergy  (h)  it  is  said  "  No  fee  is 
due  to  the  clergyman  of  common  right  for  performing  the 
marriage  ceremony."  He  quotes  a  canon  of  Archbishop 
Langton,  "  we  do  firmly  enjoin  that  no  sacrament  of  the 
church,"  appljring  of  course  to  baptism,  "  shall  be  denied 
to  any  one  upon  the  account  of  any  sum  of  money." 

Burdeaux  v.  Dr.  Lancaster  (c)  shows  that  no  fees  at 
all  are  due  for  christening  or  burying  unless  by  custom, 
and  then  the  incumbent  claiming  must  have  actually 
done  the  duty. 

In  Patten  v.  Castleman  (d),  the  claim  of  a  vicar  for 
a  fee  on  the  wedding  of  one  of  his  parishioners  in  the 
church  of  another  parish  was  rejected,  and  the  rule  of 
law  stated  to  be  that  where  no  service  is  done  no  fee 
can  be  demanded. 

It  is  plain  the  fee  was  only  demandable  in  respect 
of  personal  service,  and  not  connected  with  the  church 
or  edifice. 

In  Naylor  v.  Scott  (e)  the  Vicar  of  Wakefield  unsuc- 
cessfully attempted  to  set  up  a  title  to  churching  fees 
where  the  service  had  not  been  performed. 

So  in  Topsail  v.  Ferrers  (/),  a  custom  set  up  by  the 
parson  of  St  BotolpKs  WUhout  Aldersgate,  to  demand 
fees  in  respect  of  his  parishioners  buried  elsewhere,  was 
held  void. 


(a)  K,  a?  (?.  6  ;  S.  C,  16  C.  B.  (d)  \  Sir  Oeo,  Le^iCM.  887. 

251.  («)  2  Ld,  Raym,  1558. 

(6)  VoL  i  p.  758.  (/)  HdbaH,  176. 

(c)  1  Salk.  882. 
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[Brett^  J.  The  cases  as  to  marriages  before  Lord  Hard-  1869. 
^Ack^s  Act  would  scarcely  apply,  as  marriages  then  kibtow 
might  take  place  almost  anywhere,  but  since  that  statute 
the  ceremony  must  be  performed  in  a  church  (a).  If 
the  marriage  be  in  the  church,  does  not  the  incumbent 
receive  the  fee  though  he  do  not  perform  the  ceremony  ?] 

Perhaps  so  in  practice,  but  by  i^eement  merely. 

In  Spry  v.  Gallop  (J),  the  Rector  of  St  Marylebmie 
claimed  burial  fees  in  respect  of  paupers  buried  in  the 
cemetery.  The  service  was  not  performed  by  the  rector, 
or  his  curates.  He  was  unsuccessful,  as  he  failed  to 
prove  the  custom  he  set  up,  and  he  had  no  authority 
for  it  imder  any  Act  of  Parliament 

[Brett,  J.  The  amount  under  the  Bow  Cemetery  Act 
seems  to  be  paid  to  the  incumbent,  because  the  deceased 
is  not  buried  in  the  parish  ?] 

That  affords  another  argument  that  for  this  purpose 
the  cemeteiy  is  not  in  the  parish. 

Kardakcy  in  reply.  As  regards  the  payments  under 
the  Cemetery  Act,  though  it  is  not  found  that  the 
cemetery  is  within  the  parish,  yet  by  special  legislation 
the  fees  are  attached  to  the  ofBce  in  substitution  for 
those  which  would  have  been  earned  if  paramount  con- 
siderations of  public  health  had  not  prevailed.  It  was 
not  intended  that  the  incumbent  should  be  in  a  worse 
position. 

The  case  finds  that  the  incumbent  is  entitled  to  and 


(a)  26  Geo.  2,  c.  33,  s.  8.     See  (6)  16  L.  /.,  Ex,  218. 

now  4  Gto.  4,  c.  76. 
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1869.       in  receipt  of  the   fees  paid  in  respect  of  marriages, 
jQjjjQ^       baptisms,  and  churchings  performed  in  the  said  church, 

Dkar.        ^^^  ^^^  annual  income  is  more  than  40«. 

The  marriage   services   must  be  performed   in   the 

church. 

BoviLL,  C.J.  It  is  not  disputed  that  Mr.  Kirton,  as 
incumbent  of  the  Church  of  St  Andrew,  Bethnal  Oreen, 
has  a  freehold  office,  and  is  entitled  to  the  freehold  of 
the  church  and  of  the  land  on  which  the  church  stands. 
In  that  capacity  he  is  also  entitled  to  certain  emolu- 
ments— ^that  is  to  say,  under  Orders  in  Council  he  is  to 
receive  £150  a  year  from  the  Ecclesiastical  Commis- 
sioners, and  a  further  sum  of  £50  a  year  from  the 
Governors  of  Queen  Anne's  Bounty.  Besides  these,  as 
incumbent,  he  is  entitled  to  certain  fees  for  baptisms, 
marriages,  and  churchings  performed  in  the  church,  and 
as  incumbent  he  is  also  entitled,  under  the  Act  of  Par* 
lisunent  establishing  the  cemetery  at  Bote,  to  certain 
payments  on  the  interment  of  corpses  removed  from  his 
district. 

All  these  separate  emoluments  accrue  to  him  in  his 
character  of  incumbent,  and  by  virtue  of  the  office  he 
possesses.  But  we  are  asked  to  hold  not  only  that  he 
enjoys  these  emoluments  in  right  of  his  office,  but  that 
he  derives  them,  or  some  of  them,  from  land,  and  that, 
too,  land  within  the  parish.  With  regard  to  the  church 
itself,  the  case  does  not  find  that  it  has  any  value  for 
letting,  or  that  it  produces  any  income.  No  assignment 
of  pew  rents  has  been  made,  and  no  income  accrues 
from  either  church  or  land,  unless  the  marriage,  &c.,  fees, 
to  be  noticed  presently,  can  be  so  regarded. 

As  to  the  stipends  from  the  Ecclesiastical  Commis- 
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sioners  and  the  Gk)YernoTS  of  Queen  Anne's  Bounty.  1869. 
They  are  derived  from  common  funds,  created  by  Acts 
of  Parliament,  and  in  no  sense  can  be  said  to  be  derived 
from  land  within  the  parish  and  county  to  which  the 
incumbent  is  entitled.  Similar  reasoning  is  applicable 
to  the  fees  in  respect  of  burials  in  the  cemetery.  The  only 
part  of  the  claim  as  to  which  the  appellant  had  a  chance 
of  success,  was  that  relating  to  the  fees  for  marriages, 
baptisms,  and  churchings  performed  in  the  church. 

But,  then,  can  it  be  said  tliat  these  fees  in  any  way 
arise  from  the  land,  or  that  the  land  in  respect  of  them 
becomes  of  the  required  405.  annual  value  ?  I  think 
not.  The  fees  are  paid  when  services  are  performed,  and 
have  no  connection  with  the  land.  The  right  to  them 
depends  either  on  immemorial  custom  or  Act  of  Parlia- 
ment. They  do  not  arise  from  either  the  use  or  owner- 
ship of  land,  but  are  received  for  the  personal  services 
performed  in  the  church  on  the  occasion  of  ceremonies, 
some  of  which,  it  is  true,  must  by  law  take  place  in  the 
church. 

On  these  grounds  I  think  that  the  appellant  has  not 
been  shown  to  derive  any  income  from  land  within  the 
parish,  and  that  the  decision  of  tlie  Eevising  Barrister 
was  right. 

WiLLES,  J.,  not  having  heard  all  the  arguments,  gave 
no  judgment. 

Keating,  J.  I  also  think  that  tlie  Eevising  Barrister 
was  right  The  only  point  that  has  or  could  have  been 
seriously  insisted  on  in  support  of  the  claim,  is  that  as 
the  incumbent  is  entitled  to  fees  on  marriages,  baptisms, 
and  churchings,  performed  within  the  church,  and  the 
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1869.       appellant  has  by  virtue  of  his  office  a  freehold  in  the 
Xjjjjjqjj       church,  the  fees  enhance  the  value  of  the  church  suf- 
Deab.        ficiently  for  the  purpose  of  the  franchise. 

But  I  think  that  my  brother  Simon  has  ascribed  to 
these  fees  their  proper  character.  They  are  not  payable 
of  common  right.  Whatever  evidence  may  have  been 
considered  sufficient  to  support  proceedings  in  regard  to 
them  in  the  Ecclesiastical  Courts,  a  court  of  common 
law  would  not  enforce  such  fees  unless  the  right  to 
them  were  founded  on  immemorial  custom  or  Act  of 
Parliament.  This  was  very  clearly  laid  down  in  the 
case  of  Bryant  v.  Foot  (a).  That  case  decides  that 
when  the  fee  claimed  is  so  large  that  it  could  not  pos- 
sibly have  been  paid  in  the  reign  of  Richard  1,  it  cannot 
be  founded  on  immemorial  custom,  and  as  it  was  not 
there  claimed  by  Act  of  Parliament,  it  was  disallowed 
altogether.  I  agree  that  the  fee  is  paid  only  for  services 
performed,  irrespectively  of  land  or  of  the  place  where 
the  ceremony  is  performed. 

It  is  true  the  Act  of  Parliament  (i)  requires  that 
marriages  should  in  the  ordinary  way  take  place  in  the 
church ;  but  that  fact  does  not  in  my  opinion  cause  the 
fee  or  payment  to  issue  out  of  land.  I  am  therefore  of 
opinion  that  the  appellant  has  failed  to  show  that  he 
has  free  land  or  tenement  to  the  annual  value  of  40^. 
within  the  parish  and  county. 

Brett,  J.  As  I  understand  this  case,  the  question  is 
not  whether  the  appellant  has  a  freehold  within  the 
parish,  but,  assuming  that  he  has  one,  is  it  of  the  annual 
value  of  40«.  ?    I  think  that  the  Eevising  Barrister  has 

(a)  L.  R,  2  Q,  B,  161  ;  S,  C,  (6)  4  Geo.  4,  c.  76,  repealing  26 

Ex.  Ch.y  L.  R.  3  Q.  B.  497.  (?co.2,  c.  33,  Lord  Hardmckez  Act. 
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made  a  right  estimate  of  the  value  of  the  church.  As  1869. 
to  the  two  stipends  payable  to  the  incumbent — ^the  kibton 
one  by  the  Ecclesiastical  Commissioners,  the  other  by  the 
Governors  of  Queen  Anne's  Boimty — ^I  may  say  that,  even 
if  those  sums  do  arise  from  land,  it  is  not  land  within 
the  parish. 

So,  as  to  the  cemetery  fees,  even  if  we  were  to 
hold  that  they  are  payable  in  respect  of  the  use 
of  the  cemetery,  the  cemetery  is  not  within  the 
parisL 

The  only  point  that  could  be  at  all  relied  on  to  sup- 
port the  claim,  depends  on  the  fees  for  marriages, 
baptisms,  and  churchings,  which  take  place  within  the 
church  of  which  the  appellant  has  the  freehold.  But 
the  cases  cited  clearly  show  that  before  Lord  Hard- 
wicke*8  Act  (a)  these  fees  wer0  paid  in  respect  only  of 
personal  services,  and  consequently  it  could  not  before 
then  have  been  even  contended  that  they  were  payable 
in  respect  of  the  use  of  the  church. 

The  question  then  arises  whether,  in  consequence  of 
that  and  the  later  Act  requiring  that  some  of  these 
ceremonies  should  take  place  within  the  church,  the 
fees  can  be  said  to  arise  out  of  the  church  any  more 
than  they  did  before. 

I  thuik  not.  The  payments  are  claimable  by  custom 
for  personal  services  performed,  it  is  true,  in  the  church, 
but  not  for  the  use  of  the  church  or  building.  They 
cannot,  then,  be  said  to  add  to  the  value  of  the  land, 
and  the  claimant  has  failed  to  show  himself  to  be  pos- 
sessed of  free  land  or  tenement  of  the  annual  value  of 
40«.  within  the  parish.    All  that  can  be  said  of  him  is 

(a)  26  Geo.  2,  c.  33. 


364  MICHAELMAS  TERM,  XXXIII.  VICTORIA. 

1869.       ^^^^  ^^  ^^  land,  and  that  he  performs  services  on  it 

KiKTOir        ^hi^^  ^^g  *^  i^  ^P^^^  ^^  *0i^-  P^r  ^^^• 
^'  On  these  grounds  I  also   am  of  opinion   that  the 

decision  of  the  Revising  Barrister  must  be  afiSrmed. 

Decision  affirmed  with  costs. 

Attorneys — ^For  Appellant,  Marriott,  Jordan,  &  Cooper, 
For  Respondent,  William  Gardiner, 


CASES 

AKGXJED  AND  DETERMINED 

IN  THB 

COURT    OF    COMMON    PLEAS, 

UNDER  THE  STAT.  6  VICT.  c.  18, 

IN 

HILARY  TERM,  1870, 

IN  THB 

THIRTY-THIRD  YEAR  OF  QUEEN  VICJTORIA. 


Wallis,  Appellant ;  Birks,  Respondent. 

/on.  26. 

T^HIS  was  an  appeal  from  the  decision  of  the  Bevising  J.,  the  inoum- 

Barrister  for  the  parish  of  BurwM,  in  the  county  vicange  m 
of  Camhridge.  J^^^ 

The  case  stated  as  foUows :— At  a  Court  held  for  the  l"ff??il^ 

vote  in  mpect 

revision  of  the  list  of  voters  for  the  said  parish,  William  ot]nndofi^e 

^  value  of  40ff. 

Wallis  duly  objected  to  the  name  of  the  Rev.  l%oma8  P«'  »nnran, 
Bawaan  Birks  being  inserted  in  the  list  of  voters  for  the  been  conveyed 

...  -  in  exchange  to 

said  parish.  his  prede- 

The  Bev.  T.  It.  Birks,  the  respondent,  is  the  incum-  his  Bucoeeaors, 
bent,  as  the  perpetual  curate  of  the  parish  of  the  ffoly  ^JSTvicanJe 

for  the  time 
being  for 
ever  : — ffeldj 
that  even  if  A.  was  not  as  perpetual  curate  a  corporation  solo,  he  had  »t  leaat  a 
ftnffident  equitable  freehold  interest  in  the  land  to  entitle  him  to  vote  for  the  countj. 
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1870.  Trinity,  Cambridge.  He  was  licensed  upon  due  pre- 
Widxw  sentation  thereto  on  the  5th  of  Jan^uiry,  1866,  as 
appeared  by  an  instrument  under  the  hand  and  episcopal 
seal  of  the  Bishop  of  JBly,  which  authorized  him  "  to 
receive  and  enjoy  aU  and  singular  stipends,  profits,  and 
advantages  whatsoever  belonging  to  the  said  office." 

He  claimed  to  be  on  the  register  of  voters  in  respect 
of  land  at  Burwell  of  more  than  the  clear  annual  value 
of  40&,  which  was  taken  in  exchange  for  other  land 
attached  to  such  perpetual  curacy. 

By  a  certain  indenture  of  .exchange  bearing  date  the 

2nd  of  September^   1856,  aaid  made  between  Thomas 

Morland  and  Conrad  Wilkinson  of  the  first  part,  the 

Right  Reverend  Thomas  Lord  Bishop  of  Ely,  ordii^ary 

and  patron  of  the  vicarage  of  the  parish  oiJSoly  Trinity, 

in  the  borough  of  Cambridge,  of  the  second  part,  and  the 

Rev.   Charles  Clayton,  clerk,   fellow  of  Caius  College, 

Cambridge,  incumbent  of  the  said  vicarage,  of  the  third 

part,  whereby  it  was,  amongst  other  things,  recited  that, 

by  indenture  bearing  date  the  5th  of  April,  1855,  and 

made    between  Frederick  Randall  of  the  first  part, 

William  Willson  of  the  second  part,  John  Eaden  of  the 

third  part,  and  the  said  Thorruis  Morland  and  Conrad 

Wilkinson    of  the  fourth   part,  and  for  the  valuable 

considerations  therein  mentioned,  the  piece  of   land 

situate  at  Burwell  aforesaid,  hereinafter   particularly 

described,  was  conveyed  and  assured  to  such  uses  as 

the  said  ThoTnas  Morland  and  Conrad  WiUdnson,  or  the 

survivor  of  them,  his  executors  or  administrators  should 

at  any  time  before  the  expiration  of  twenty-one  years 

from  the  death  of  such  survivor  by  any  deed  or  deeds 

appoint,  and  in  default  thereof,  and  subject  thereto  to 

the  use  of  the  said  Thomas  Morland  and  Conrad  WU- 
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kinson,  tlieir  heirs  and  assigns  for  ever.    And  it  was       1870. 
further  recited  that  by  virtue  of  an  Act  of  65  Geo.  3,  ~  ~ 
c.  147,  intitided  "  An  Act  for  enabling  spiritual  Persons  ▼. 

BiRKS. 

to  exchange  the  Parsonage  or  Glebe  Houses  or  Olebe 
Lands  belonging  to  their  Benefices  for  others  of  greater 
value  or  more  conveniently  situate  for  their  residence 
and  occupation,  and  for  annexing  such  Houses  and  Lands 
so  taken  in  exchange  to  such  Benefices  or  Parsonage  or 
Glebe  Houses  and  Glebe  Lands,  and  for  purchasing  and 
annexing  Lands  to  become  Glebe  in  certain  cases ;  and 
for  other  purposes/'  it  was  lately  agreed  between  the 
said  TJiamas  Morland  and  Conrad  Wilkinson,  and  the 
said  Charles  Clayton,  that  the  said  Thomas  Morland  and 
Conrad    Wilkinson    should  give  to  the    said   Charles 
Clayton  and  his  successors  the  pieces  or  parcels  of  land 
thereinbefore  mentioned  and  thereinafter  particularly 
described,  in  exchange  for  a  piece  or  parcel  of  land 
situate  in  the  parish  of  St  Andrew  the  Less,  Cambridge ; 
and  it  was  further  recited  that  the  several  directions  in 
the  recited  Act  had  been  complied  with,  and  that  in  pur- 
suance of  the  recited  Act  and  the  said  proceedings  taken 
by  virtue  thereof,  the  recited  agreement  for  the  said 
exchange  had  been  and  was  thereby  ratified  and  con- 
firmed by  the  Bishop  of  JSly  as  ordinary  and  patron,  and 
by  Clayton  as  incumbent  of  the  said  vicarage.     It  was 
thereby  witnessed  that,  in  pursuance  of  the  recited 
agreement,  and  in  consideration  of  the  said  piece  of 
land  in  the  said  parish  of  St.  Andrew  the  Less,  Cam- 
bridge,  so  agreed  to  be  given  in  exchange,  they,  the  said 
Thomas  Morland  and  Conrad  Wilkinson,  by  and  with 
the  consent  and  approbation  of  the  Bishop  of  Ely,  as 
ordinary  and  patron  of  the  said  vicarage,   upon  the 
acceptance  of  C.  Clayton,  as  incumbent,  by  and  with  the 
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consent  and  approbation  of  the  said  ordinary  and  patron 
testified  as  therein  mentioned  did  grant,  bargain,  sell, 
and  exchange  unto  the  said  C,  Clayton,  and  his  suc- 
cessors vicars  of  the  said  vicarage  for  the  time  being  for 
ever  {irUer  alia),  All  that  piece  or  parcel*  of  land 
situate,  lying  and  being  in  Bwrwell  aforesaid,  containing 
by  admeasurement  2  acres  1  rood  15  perches,  then  or 
late  in  the  occupation  of  James  Scott,  together  with  the 
appurtensuices  thereto  belonging,  to  hold  the  same  with 
their  appurtenances  unto  and  to  the  sole  use  and  benefit 
of  the  said  C,  Clayton  and  his  successors  vicars  of  the 
said  vicarage  of  Holy  Trinity  aforesaid,  for  the  time 
being  for  ever,  in  exchange  for  the  said  piece  or  parcel 
of  land  and  appurtenances  situate  in  the  said  parish  of 
St  Andrew  the  Less,  Canibridge, 

No  proof  was  given  of  any  augmentation  from  Queen 
Anne's  Bounty  of  such  curacy.  The  following  is  a  copy 
of  the  claim : — 


Rev<i.  Th4)»-  Baw$on 
Birki 

7,  Trumpifu/ton 
Road,  Cambridge 

Freehold 
land 

Broad 
Medffe$ 

The  Revising  Barrister  decided  that  such  incumbency, 
being  a  perpetual  curacy,  conferred  upon  the  claimant  a 
sufficient  freehold  estate  in  the  property  at  Burwell  (he 
receiving  the  rents  thereof)  to  entitle  him  to  a  vote 
in  respect  thereof;  and  he  allowed  his  claim  accord- 
ingly. 

If  the  Court  were  of  opinion  that  the  respondent 

had  a  sufficient  freehold  interest  in  the  said  land,  his 
name  was  to  be  retained  on  the  register ;  but  if  other- 
wise, then  his  name  was  to  be  erased 
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(yifalley,  Q.C.,  for  the  appellant.  The  Eevising  Bar-  1870. 
rister  has  decided  "that  the  incumbency,  being  a  -^— 
perpetual  curacy,  conferred  upon  the  incumbent  a  suf-  ^• 

ficient  estate,  &c."  If  he  intended  by  this  to  describe 
the  incumbent  as  having  capacity  to  take  lands  as  a 
corporation  sole  by  succession,  the  incumbent  is  certainly 
not  in  this  sense  a  perpetual  curate.  Perpetual  curates 
were  made  corporations  sole  by  stat.  1  Oeo.  1,  st.  2, 
c.  10,  s.  4,  enacting  "  that  all  such  churches,  curacies,  or 
chapels  Which  shall  at  any  time  hereafter  be  augmented 
by  the  Grovemors  of  the  Bounty  of  Queen  Anne  for  the 
augmentation  of  the  maintenance  of  the  poor  clergy, 
shall  be  and  hereby  are  declared  and  established  to  be 
from  the  time  of  such  augmentations,  perpetual  cures 
and  benefices,  and  the  ministers  duly  nominated  suid 
licensed  thereunto,  and  their  successors  respectively, 
shall  be  and  be  esteemed  in  law  bodies  politic  and  corpo- 
rate, and  shall  have  perpetual  succession  by  such  name 
or  names  as  in  the  grant  of  such  augmentation  shall  be 
mentioned,  and  shall  have  a  legal  capacity,  and  are 
hereby  enabled  to  take  in  perpetuity  to  them  and  their 
successors  all  such  lands,  &c.,  as  shall  be  granted  unto  or 
purchased  for  them  respectively  by  the  said  governors." 
The  want  of  proof  of  any  augmentation  by  the  Gover- 
nors of  Queen  Anne's  Bounty,  prevents  the  statute  from 
at  all  affecting  this  question.  The  respondent  is  merely 
a  stipendiary  curate. 

Even  "a  perpetual  curacy  is  not  sui  ecclesiastical 
benefice,  but  is  tenable  with  any  other  benefice "  (a). 
"If  there  be  an  impropriator  and  no  vicar,  but  the 
church  hath  always  been  served  by  a  curate  appointed 

(a)  2  BunCt  Ecc.  X.,  »th  edit.,  p.  66,  QiiXugWeldcn  v.  Greeny  X,T>.  1772. 
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1870.       by  the  impropriator,  he  is  called  a  perpetual  curate ; 

Wallib  ^^^  y®^'  according  to  the  common  law,  he  is  removable 
at  the  pleasure  of  the  impropriator.  And  in  the  case  of 
Price  V.  Pratt,  it  was  holden  per  Cur,  that  though  a  curate 
called  perpetual  be  appointed  either  generally  or  ex- 
pressly for  life,  yet  such  an  appointment  is  in  its  own 
nature  revocable  at  law,  even  without  any  cause 
assigned,  and  by  the  ecclesiastical  law  upon  cause 
shown  :  so  that  he  had  not  such  a  permanent  interest 
as  to  claim  any  tithes.  And  in  all  these  cases  it  was 
holden  that  a  curate  could  not  claim  tithes  by  the 
common  law ;  and  the  several  statutes  17  Car.  2,  c.  3, 
s.  7 ;  29  Car.  2,  c.  1,  s.  1,  2 ;  and  1  Geo.  1,  st.  2,  c.  10, 
s.  4,  show  the  law  was  so  taken  by  the  Legislature ; 
who  have  by  those  Acts  enabled  curates  to  take  in 
perpetuity  in  the  particular  cases  provided  for  by  those 
Acts  "  (a). 

In  Oreendade  v.  Darby  (b)  the  legal  rights  and  posi- 
tion of  a  perpetual  curate  whose  stipend  ?iad  been 
augmented  by  the  Governors  of  Queen  Anne's  Bounty 
were  much  discussed. 

[WiLLES,  J.,  after  referring  to  Mason  v.  Lambert  (c), 
(where  a  perpetual  curate  was  held  liable  to  an  action 
on  the  case  for  dilapidations  at  the  suit  of  his  successor), 
added — ^But  surely  if  you  succeed  in  showing  that  the 
perpetual  curate  not  being  a  corporation  sole  cannot 
hold  land  in  that  capacity,  you  still  can  hardly  deny 
that  under  the  deed  in  question  he  had  either  a  legal  or 
equitable  freehold  for  life  ?] 

(a)  2  Bum's   Ecc.  L.,  9th  edit.  (h)  L,  R,  3  Q,  B.  421. 

p.  56,  citing  N<yy,  15,  8  Keh,  614,  (c)  12  Q.  B,  795. 

Bwih.  278  ;  i9.  C,  1  Bwrnard,  238. 
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Kemu,  Q.C.,  for  the  respondent,  was  not  called  on.  1870, 


Wallis 


Per  Curiam  {Bovill,  C. J.,  Willes  and  Brett,  JJ.).     The        __  ^- 

jdibks. 

decision  of  the  Revising  Barrister  was  right,  and  must 
be  affimied. 


Decision  affirmed. 

Attorneys — For  Appellant,  J,  &  C.  Cole,  for  E,  Foster, 

Cambridge, 
For  Respondent,  Isaacson,  for  J.  Button, 
Newmarket. 


PiERCY,  Appellant ;  Maclean,  Kespondent. 


Jan.  21. 


THIS  was  a  consolidated  appeal  from  the  decision  of  "  CountiDg- 
house"  in 

the  Revising  Barrister  for  the  city  of  London.  2  wm.  i,  c.  45, 

The  case  stated  as  follows  : —  construed  in* 

John  Maclean  claimed  to  be  inserted  in  the  list  of  L^cfpopulM" 
voters  for  the  parish  of  St.  Katherine  Crcc  Church,  in  ^^^  *"^^j 
the  city   of  London,  in  respect  of  a  counting-house  ^^i^^ot    , 

'f  '  ^  o  necessary  that 

situate  at  and  within  a  house  numbered   10,  Billiter  a  counting- 

house  should 

Street,  in  the  said  parish.  be  an  entire 

house  in  order 

The  counting-house,  in  respect  of  which  the  claim  to  confer  a 
was  made,  consisted  of  two  rooms,  forming,  together  with  quXacation. 
the  landing  of  the  staircase,  the  first  floor  of  the  house. 
This  house  was  originally  built  for  a  dwelling-house,  and 
in  former  years  had  been  so  occupied.     But  in  common 
with  many  similar  houses  in  the  city,  the  use  of  it  as  a 
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dwelling-liouso  had  been  abauJoned,  and  the  whole  of 
it  was  let  out  in  separate  apartments  for  busiuess  or 
commercial  purposes,  and  at  no  time  since  the  30th  of 
«/«/?/,  ]  SGS,  had  the  same  or  any  part  thereof  been  used 
as  a  dwelling. 

The  landlord,  who  has  a  lease  of  the  entire  house, 
Tinderlets  the  ground  floor  to  a  person  who  occupies  it 
as  a  grocer  s  sliop.  Tlie  rest  of  the  house  is  let  out  in 
separate  holdings  to  tenants,  who  occupy  them  as 
counting-houses  or  business  offices. 

No  structural  alteration  has  been  made  in  any  part 
of  the  house  since  it  was  disused  as  a  dwelling-house. 

The  first  floor  is  let  to  the  clamiant  as  tenant  from 
year  to  year  at  a  yearly  rent  of  £65,  imder  an  agree- 
ment that  the  landlord  should  thereout  i)ay  all  the  rates 
on  behalf  of  the  claimant  in  respect  of  the  premises 
occupied  by  him,  the  rent  being  higher  than  it  would 
have  l)een  if  the  claimant  were  personally  to  pay  the 
rates  to  the  collector. 

This  floor  consists  of  two  rooms  communicating  to- 
gether by  an  internal  door,  each  of  which  rooms  has  a 
separate  outer  door  to  the  landing  of  the  staircase  which 
gives  access  to  this  floor  and  the  floors  above.  These 
doors  arc  the  same  doors  as  were  attached  to  the  rooms 
when  the  house  was  used  as  a  residence.  On  the  out- 
side of  one  of  these  outer  doors  is  painted  the  name  of 
the  claimant. 

These  rooms  were  occupied  and  used  by  him  as  a 
counting-house  in  his  trade  •  or  business  of  a  wme  mer- 
chant. He  alone,  and  to  the  exclusion  of  the  landlord, 
had  the  keys  of  the  doors  that  opened  on  to  the  landing. 

These  rooms  were  used  in  manner  aforesaid  by  the 
claimant  and  liis  clerk,  during  the  day-time,  and  after 
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the  business  hours  the  doors  on  the  landing  were  locked, 
and  the  keys  taken  away  by  hini  or  his  clerk. 

Tliere  is  an  outer  door  to  the  house  opening  on  tlie 
street  which  is  open  during  the  day ;  but  after  business 
hours  this  door  is  closed  and  secured  by  a  latch  lock,  of 
which  the  claimant  lias  a  key. 

The  claimant  was  rated  to  all  the  rates  in  manner 
following: — ^Against  "No.  10,  Bill  iter  Sired*'  in  the 
rate  book,  the  overseers  had  placed  the  claimant's  name 
in  the  occupiers'  column,  followed  by  the  w^ords  "  Count- 
ing-house "  immediately  below  the  name  of  the  landlord, 
which  was  followed  by  the  word  "house."  The  two 
names  were  bracketed  together,  and  the  rateable  value, 
which  exceeded  £120,  and  the  rate  in  the  pound,  and 
the  rating  of  the  whole  house,  including  therein  the 
said  counting-house,  was  carried  out  in  the  appropriate 
columns  of  the  rate  book  against  these  names  jointly, 
but  no  separate  value  or  rating  of  the  counting-house 
alone  was  inserted  in  the  rate  book.  There  had  been 
no  special  enactments  as  to  rating  in  force  in  this  parish. 

Both  the  rates  and  the  rent  had  been  duly  paid,  and 
all  other  requisites  not  herein  specifically  mentioned 
to  entitle  the  claimant  to  b6  placed  on  the  list  of  voters 
in  respect  of  his  occupation  of  the  said  counting-house 
were  duly  proved. 

The  claim  was  objected  to  on  the  following  grounds  : 
1st.  That  the  tenement  in  the  claimant's  occupation 
was  not  sufficient  in  kind  to  confer  a  qualification,  by 
reason  of  there  being  no  such  structural  severance  of  the 
rooms  occupied  by  him  as  a  counting-house  from  the 
rest  of  the  house,  as  to  constitute  them  a  "  counting- 
house  "  within  the  meaning  of  the  "  Eeform  Act,  2  Will, 
4,  c.  45."     2ndly.  That  the  claimant  was  not,  as  such 
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occupier  as  aforesaid,  an  occupier  of  premises  iu  respect 
of  which  he  was  legally  liable  to  be  rated,  on  the  alleged 
ground  that  an  occupier  of  part  of  a  house  not  struc- 
turally severed  from  tlie  rest  of  tlie  house  is  not  liable 
to  be  rated,  and  therefore  that  the  placing  of  his  name 
by  the  overseers  on  the  rate  book  in  manner  aforesaid, 
was  no  rating  of  him  in  respect  of  the  premises  he 
occupied. 

The  Kevising  Barrister  disallowed  the  objections,  and 
inserted  the  claimant's  name  on  the  list  of  voters  in 
respect  of  his  occupation  of  the  said  counting-house  : 

Holding: — 1st,  that  there  was  such  a  conversion,  user, 
and  occupation  of  the  said  two  rooms  into  and  as  a 
counting-house,  as  to  make  them  a  "  counting-house  " 
within  the  meaning  of  "  the  Reform  Act,"  and  that  no 
further  structural  severance  than  appears  on  the  facts, 
was  necessary  to  make  them  a  good  qualification  as  a 
counting-house. 

2ndly.  That  the  overseers  havmg  placed  the  name  of 
the  claimant  on  the  rate  book  in  manner  aforesaid,  tliej" 
had  thereby  so  rated  him  in  respect  of  the  premises  he 
occupied,  as  to  entitle  him  to  be  placed  on  the  list  of 
voters  as  duly  rated. 

3rdly.  That  the  claimant  was  legally  rateable  as  an 
occupier  in  respect  of  the  premises  he  so  occupied  as 
aforesaid,  and  that  such  joint  rating  of  him  and  his 
landlord  as  aforesaid,  in  respect  of  the  w^hole  house, 
rated  him  in  respect  of  the  premises  he  exclusively 
occupied,  being  part  thereof. 

The  cases  of  four  hundred  and  seventy  other  persons 
who  were  inserted,  or  claimed  to  be  inserted  in  the  lists 
of  voters  for  this  and  other  parishes  in  the  city,  were 
consolidated  wath  the  principal  case. 
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The  question  for  the  opinion  of  the  Court  was,  whether       1870. 
ov  not  it  was  rightly  decided  that  the  said  respondent  " 


[BoviLL,  C.J.  Do  you  apply  the  same  argument  to 
the  words  "shop"  and  "warehouse?"  If  so,  what 
need  was  there  for  expressly  specifying  them  in  the 
Act  of  Parliament,  since  "  house  "  would  have  included 
them  ?] 

(a)  ir.  <C-  G.  413  ;  S.  C,  11  0.  B,  (b)  2  Lutir,  19  ;  S.  C,  5  C.  S.^ 

N,  S.  83.  28. 


PlKRCY 


and  the  other  persons  ohjected  to,  werc  entitled  to  have  ^*- 

Macleax. 

tlieir  names  retained  or  inserted,  as  the  case  might  be, 
in  the  register  of  voters  for  the  city  of  London. 


Prentice,  Q.C.,  for  the  appellant.  The  question  turns 
on  the  meaning  to  be  assigned  to  the  woixl  "  counting- 
house  "  in  the  2  Will.  4,  c.  45,  s.  27,  which  confers  the 
borough  fmnchise  on  the  occupier  as  owner  or  tenant 
"of  any  house,  warehouse,  counting-house,  shoj),  or 
other  building  "  of  the  required  value.  It  is  submitted 
that  whenever  the  vote  is  claimed,  as  it  is  here,  for 
something  whicli  fomis  only  part  of  a  house,  and  which 
is  not  structurally  severed  from  the  other  part,  the  claim 
must  fail — parts  of  liouses  not  stinicturally  severed  not 
being  within  the  scope  of  the  enactment.  The  rule,  it 
is  submitted,  is  the  same  on  this  point  for  a  counting- 
house  as  it  is  for  a  dwelling-house.  As  to  a  dwelling- 
house  it  has  been  settled  by  Cook  v.  Humhcr  (a).  Cook 
V.  Hninber  {a),  oveiTuling  upon  this  point  Tovis  v. 
Liickett(b),  decided  that  part  of  a  dwelling-house,  not 
structurally  severed  from  the  other  part,  will  not  qualify 
either  under  the  word  "  liouse,"  or  under  the  more 
geneml  description  of  a  "  building." 
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1870.  If  ttey  had  not  been  expressly  specified,  it  might 

p  have  been  open  to  contend  that  the  Act  applied  only  to 

„  ^'  dwelling-houses ;  but  the  insertion  of  the  words  "  ware- 

house,"  "counting-house/'  and  "shop/'  has  precluded 
the  possibility  of  such  an  argument.  Tlie  intention  of 
the  Legislature  seems  to  have  been  that  an  entire  house, 
whether  used  for  the  purpose  of  residence,  or  for  the 
purpose  of  trade,  should  give  the  franchise,  but  that 
part  of  a  house  should  not.  "  House "  is  evidently 
used  as  descriptive  of  a  building  for  residence ;  "  ware- 
house/' *'  counting-house,"  "  shop,"  as  descriptive  ot  one 
for  commerce.     See  ^^cr  Erie,  C.  J.,  Cook  v.  Humhcr  (a). 

\F,  M.  White,  for  the  respondent,  referred  to  Dankl 
v.  Coulsting  (6),  where  a  building  being  used  partly  to 
warehouse  goods  and  partly  as  a  sale  room,  "  house " 
was  held  an  appropriate  description  of  the  entire 
building.] 

There  the  building  was  calculated  for  a  dwelling- 
house,  and  had  been  so  used.  Dawmng  v.  Lmkctt  (c), 
which  is  a  decision  as  to  a  counting-house,  will  probably 
be  relied  on  by  the  other  side.  In  that  case,  no  doubt, 
although  the  counting-house  formed  only  part  of  a 
house,  the  vote  was  upheld ;  but  that  was  before  the 
decision  in  Cook  v,  ffumhcr  (cl),.  and  the  only  question 
raised  was,  whether  the  occupation  was  aa  tenant,  and 
the  point  of  there  being  no  structuml  severance  was 
not  relied  on.     On  the  other  hand,  Wi^soii  v.  RoheHs  (e) 

(a)  K.  Jb  G.  426 ;  S.  C,  11  C,  B.,  (d)  K.  «C-  G.  413  ;  S,  C,  11  C.  B., 

N'  8.  45.  iV.  8.  33. 

(h)  1  LuUo.  230;  8.  C,  7  M.di  (e)  K.  d!0.idO;S.  a,llC.B., 

0.122;  8  Scotes  N.  JR,  949.  N.  8,  51. 

(c)  2Lutw.ZZ;S.a5O.B.,i0, 
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was  subvSeqiient  to  Cook  v.  Humhcr  (a),  and  there  it  was  1870. 
ilistinctly  held  that  the  occupation  of  "offices,"  without  ^  i>i^^^^^ 
actual  severance  from  the  rest  of  the  premises,  would  ^^^J;^ 
not  confer  the  borough  franchise.  "  Offices,"  it  is  sub- 
mitted, clearly  constitute  a  "building"  analogous  to 
the  other  buildings  previously  mentioned  in  the  statute, 
m.,  ''shop,"  "counting-house,"  "warehouse;"  and  con- 
sequently, if  "  offices  "  without  stnictural  severance  will 
not  confer  the  franchise,  it  is  difficult  to  see  the  prin- 
ciple on  which  a  "  counting-house,"  similarly  situated, 
wiU  do  so.  Moreover,  in  practice,  it  would  be  absurd 
if  premises  such  as  here  described  gave  a  vote  to  a 
merchant  for  a  counting-house,  while  similar  premises 
oc<Jupied  as  "offices"  gave  no  vote  to  solicitors,  architect^, 
surveyors,  or  auctioneers. 

[BoviLL,  C.J.  I  understand  you  to  admit  that  in  the 
ordinary  acceptation  of  the  word,  the  subject  of  occu- 
pation is  in  this  case  a  counting-house,  and  that  it  is 
80  used.  Do  you  contend,  then,  that  the  word  "  counting- 
house  "  is  used  in  some  peciUiar  sense  in  this  Act  of 
Parliament  ?] 

To  constitute  a  "  counting-house  "  within  the  Act  of 
Parliament  there  must  be  structural  severance.  Cook  v. 
Ilumbei'  (a).  Smith  v.  Lciiicaster  (b)  points  to  another 
difficulty.  If  the  landlord  resided  on  the  premises, 
tlien^  on  the  authority  of  Smith  v.  Lmicaster  (b),  he  would 
have  a  vote  for  the  whole  house.  It  woidd  be  singidar, 
if,  while  the  landlord  has  a  vote  for  the  whole  house, 
parts  of  it  let  off  as  "counting-houses"  should  also 

(a)  K,  *  a  413 ;  8.  a,  11  C.  B,^         (6)  AnU,  p.  287  ;  S,  C,  L.  11  6 
N.  &  83.  a  P,  246. 
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confer  votes  on  the  several  occupaiitj?.  He  refeiTed  also 
to  Pmvell  V.  Boraston  {a).  Secondly,  as  to  the  question 
of  rating,  it  is  admitted  there  is  a  difficulty  in  dis- 
tinguishing Wright  v.  The  Town  Clerk  of  S(ochport  (b), 
which  will  be  relied  on  by  the  other  side. 


F.  M.  White,  for  the  respondent.  First,  a  counting- 
house  (being  expressly  mentioned  in  the  Act  of  Parlia- 
mentj  constitutes  a  sufficient  qualification,  although  only 
part  of  a  house,  and  although  not  structurally  severed 
from  the  residue.  Secondly,  if  in  the  case  of  a  counting- 
house  structural  severance  be  essential  to  the  franchise, 
it  here  exists.  It  is  not  denied  on  the  other  side  that 
the  rooms  occupied  by  the  respondent  are  in  the  ordi- 
nary and  popular  sense  of  the  word  a  counting-house. 
And  in  the  Act  of  Parliament  the  word  must  receive 
its  ordinaiy  construction.  In  Stamper  v.  Tlic  Overseers 
of  Sunderland  (c),  Bylea,  J.,  said,  "  It  is  a  recognized 
rule  in  the  construction  of  Acts  of  Parliament,  that 
words  are  to  be  taken  in  their  ordinary  and  popular 
sense,  unless  the  context  requires  a  difierent  sense." 
There  is  nothing  in  the  context  here  to  require  a 
difterent  sense.  The  judgments  in  Cook  v.  Humher  (rf), 
and  JVilson  v.  Roberts  (e),  both  contain  expressions 
indicating  that  the  Court  considei'ed  a  counting-house 
miglit  be  only  part  of  a  house.  In  Cook  v.  Httmher  (d), 
Erie,  C.J.  (after  stating  that  the  statute  had  described 
two  classes  of  buildings  which  qualified — house  for 
residence ;  warehouse,  counting-house,  shop,  or  other 

(a)  Hopw.  <L-  PL  179  j  6'.  (7.,  18  {d)  K.  cfc  G.  426;  S,  a,  11  G.  B., 

a  B.,  N.  S,  175.  N,  S,  45. 

(B)  1  Lutw.  32  ;  6'.  C,  5  M,  dt  (e)  K,  ^  G.  488  j  S,  C,  11  C.  B., 

(?.  83  ;  7  Scotts'B  N.  -R.  661.  N,  S.  64. 

(c)  I.  R.  3  C.  P.  400. 
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analogous  building  for  commerce)  added,  "when  the 
claim  is  in  respect  of  a  house,  we  consider  that  the 
Legislature  did  not  intend  to  create  a  part  of  a  house 
used  for  residence,  and  not  for  commerce,  a  tenement 
sufficient  to  qualify."  And  in  Wilson  v.  Boberts  (a),  in 
deciding  that  the  qualification  failed  because  the  subject 
of  occupation  was  only  pai-t  of  a  house,  he  said,  "  It  is 
not  stated  to  be  a  shop,  warehouse,  or  counting-house  " 
— Slanguage  indicating  that  if  the  subject  of  occupation 
had  been  a  shop,  warehouse,  or  counting-house,  the 
qualification  would  have  been  sufficient.  Secondly,  if 
structm'al  severance  be  necessary,  there  is  as  much  here 
as  in  Hcnrettc  v.  Booth  (ft). 
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[He  was  then  stopped  by  the  Court.] 

BoviLL,  C.J.  The  fact  of  it  having,  so  far  as  we  are 
infonned,  been  the  practice  ever  since  the  Beform  Act, 
1832,  passed,  for  the  occupiers  of  counting-houses 
situated  as  this  respondent  to  exercise  the  right  to 
vote,  shows  the  almost  universal  opinion  entertained 
as  to  the  meaning  of  the  word  "  counting-house."  Still, 
if  Mr.  Prentice  could  liave  satisfied  us  that  that  is  not 
the  coiTect  meaning,  it  would  be  our  duty  to  reverse 
the  practice.  In  the  case  of  Cook  v.  Humher  (c),  it  was 
no  doubt  decided  that  a  "house"  within  that  enact- 
ment meant  a  whole  house,  the  previous  decisions  on 
this  point  having  varied,  and  the  words  "  other  build- 
ing "  received  a  similar  construction,  because,  when  the 
Legislature  had  just  before  used  the  word  *'  house "  to 


(a)  K.  &  G.  433;  6'.  C .,  11  C.  jB.,       C.  B,,  X.  ^'.  50. 
y-  S.  5L  (c)  K.  ^  Q.  413  ;  S.  C,  11  C.  B., 

(h)  Hopw.  <t  PK  23  i  S.  C,  16      N.  S.  33. 
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1870.        indicate  a  ^vhole  house,  the  Morels  "other  building" 
Pjjj^^        could  not  he  extended  to  include  part  of  one.     But  with 
regard  to  the  word  "  counting-house,"  I  certainly  know 
of  no  case  from  the  earliest  times  to  the  present,  to 
show  that  that  word  also  must,  under  this  section,  mean 
a  whole  house.      The  question  now  before  us  turns 
entirely  on  the  meaning  to  be  assigned  to  the  word 
"  counting-house."    In  the  ordinary  acceptation  of  the 
woid  (as  indeed  is  shown  by  the  practice  since  the  Act 
passed)  "  counting-house"  imports  part  of  a  house,  and  so 
also  does  "  shop  "  and  "  warehouse."    In  the  case  before 
us  the  rooms  are  in  ordinary  acceptation  a  counting- 
house,  and  are  so  used ;  and  it  is  for  Mr.  Prentke  to 
make  out,  that  notwithstanding  this,  they  are  not  a 
"  counting-house  "  within  the  Act  of  Parliament.     Now, 
although  so  far  as   I  am  aware,  there  is  no  direct 
decision  on  the  meaning  of  the  words  "warehouse," 
"  counting-house,"  or  "  shop,"  there  are  cases  in  which 
the  judges  have  expressed  their  views  as    to    their 
meaning.      In   Toms  v.   L7ccJc€U(a),  Wilde,   C.J.,  said, 
"  We  all  well  know  that  the  terms  '  warehouse,  count- 
ing-house,  shop,'  import  j;ar^6'  of  house  devoted  to  par- 
ticidar  puiyoses  of  ImsinesSy  and  the  general  words  that 
follow,  '  or  other  building,'   must  have    intended  to 
embrace  other  separate  occupations  of  distinct  portions 
of  a  housa    The  object  of  the  Legislature  in  introducing 
these  words  seems  to  have  been,  to  prevent  the  discus- 
sions that  might  be  expected  to  arise  out  of  the  previous 
words.     I  cannot  help  thinking  that  the  apartments 
which  tliis  party  is  described  as  occupying  should  be 
held  to  fall  within  the  words  '  other  building,*  just  as 

(a)  2  Lvtw,  27  ;  ^^.  C,  5  C.  B.,  S5. 
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much  as  the  wards  '  warelwusCy  counting-house,  or  shox>,' 
are  satisfied  hy  the  occupation  of  distinct  portions  of  a 
Jwuse  for  tJie  purposes  befoix  adverted  to"  There  is, 
therefore,  no  question  what  the  opinion  of  Wilde,  C.J., 
was  as  to  the  meaning  of  the  word  "counting-house." 
That  case,  no  doubt,  is  overruled  by  Cook  v.  Huviber  (a), 
so  far  as  it  decided  that  what  was  merely  part  of  a 
house  and  nothing  else  constituted  a  sufficient  qualifica- 
tion, but  the  construction  which  it  puts  on  the  words 
"  warehouse,"  "  counting-house,"  and  "  shop,"  is  rather 
confirmed  by  the  language  of  the  Court  in  the  latter 
case.  In  Wright  v.  The  Tovm  Clerk  of  Stockport  (6)  the 
question  arose  whether  certain  rooms,  forming  portions 
of  a  factory,  were  eacli  of  them  such  a  "  building " 
within  tlie  Act  as  to  entitle  their  respective  occupiers 
to  a  vote.  Tindal,  C.J.,  in  delivering  the  judgment  of 
the  Court,  said : — "  We  are  of  opinion  that  each  of 
these  rooms,  held  in  the  manner  described  in  the  case, 
was  such  a  building  as  to  confer  the  right  of  voting 
upon  its  occupier.  It  is  called  in  the  case  a  '  room ;' 
it  is  described  as  a  distinct  or  separate  portion  of  the 
factory  ;  each  tenant  is  stated  to  have  the  exclusive  use 
of  his  own  room  and  the  key  to  the  door  thereof.  And 
we  think  such  a  description  and  such  a  mode  of  occu- 
pation brings  it  as  much  within  the  meaning  of  the 
word  '  building '  as  a  '  shop  or  counting-house,'  both  of 
which  are  expressly  specified  in  the  Act."  The  language 
there  used  seems  to  show  that  Tindal,  C.J.,  considered 
the  words  "shop"  and  "counting-house"  to  refer  to 
portions  of  a  building.     When  Cook  v.  Hnmler  (c)  came 


1870. 


PlERCY 
V. 

Maclean. 


(o)  K.  d(f  (?.  413  ;  K  C,  1 1  C  B.,       33  ;  7  Swtt'i  N,  11.  561. 
If.  ,5.  33.  (r)  K,  d:  O.  420 ;  »5.  C,  11^.  A, 

(6)  1  Lulv},  82 ;  S.  C,  5  M.  <t  (?.♦       N,  S.  45. 
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before  the  Court,  the  question  being  whether  pai't  of  a 
house  used  as  a  residence  wouhl  give  the  franchise,  the 
Court,  while  deciding  that  the  word  "  house "  meant  a 
whole  house,  and  could  not  be  extended  by  the  words 
"  other  building "  to  include  part  of  one,  expressed  no 
dissent  from  the  interpretation  put  by  Tiiidal,  C.J., 
and  Wilde,  C.  J.,  on  the  other  words  of  the  section ;  and 
£rle,  C. J.,  in  delivering  judgment,  said  : — "  As  to  the 
kind    of   tenement    which   qualifies,  the   statute  has 
described  two  classes  of  buildings,  namely,  those  used 
for  residential,  and  those  used  for  commercial  purposes — 
house,  for  residence — warehouse,  coimting-house,  shop, 
or  other  analogous  building  for  commerce.     \Mien  the 
claim  is  in  respect  of  a  house,  we  consider  that  the 
Legislature  did  not  intend  to  create  a  pait  of  a  house 
used  for  residence,  and  not  for  commerce,  a  tenement 
sufficient  to  qualify."    The  Court  clearly  did  not  intend 
there  to  say  that  a  "  warehouse,"   "  counting-house,"  or 
"  shop,"  must  necessarily  be  a  whole  building,  or  in  so 
elaborate  a  judgment  they  would  have  expressed  that 
with  clearness,  and  from  the  language  I  should  infer 
they  did  not  consider  it  necessary.     Moreover,  WriglU 
V.  The  Town  Clerk  of  Stockport  (a)  is  referred  to  in  the 
judgment  without  any  disapprobation  of  the  language 
I  have  quoted  of  Tindal,  C.J.     Lastly,  in    Wilson  v. 
Roberts  (b),  where  the  subject  of  occupation  was  "offices," 
Brie,  C.J.,  in  delivering  judgment,  said : — "  In  this  case 
the  claimant  occupied  the  first  floor,  being  a  part  of  a 
house,  which  part  had  not  become,  by  actual  sevemnce, 
an  entire  house  in  anv  sense  of  the  word ;   and  we 
consider  that  the  qualification  fails,  because  the  tene- 


(a)'  1  Lxdvc,  32  ;  S,  C,  5  Af .  «fc  6*.  (6)  A'.  <C*  (?.  433 ;  S,  C,  11  C.  B^ 

83  ;  7  BwtCt  N.  R,  561.  A*.  S.  54. 
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ment,  the  subject  of  occupation,  was   not   sufficient.        1870. 

It  is  iwt  stated  to  he  a  shop,  toareJiouse,  01*  counting-home,        ~       7  " 

It  was  not  a  house,  because  it  was  only  part  of  a  house.  v- 

*  Maclean. 

It  was  not  a  building  analogous  to  the  others  described 
in  the  statute,  because  it  was  only  part  of  a  building, 
without  any  actual  severance  from  the  other  parts." 
That  language  seems  to  show  that  if  the  subject  of 
occupation  had  been  used,  not  as  "offices"  but  as  a 
"  warehouse,"  "  counting-house,"  or  "  shop,"  the  decision 
would  have  been  different.  On  these  grounds  I  think 
the  decision  of  the  Eevising  Barrister  should  be  affirmed. 
There  was  another  point  raised,  viz.,  as  to  the  rating, 
but  that  really  is  disposed  of  by  the  case  of  Wrifjht  v. 
The  Tovm  Clerk  of  Stockport  (a),  from  which  the  present 
case  is  not  distinguishable. 

WiLLES,  J.  I  am  of  the  same  opinion.  Construing 
the  word  "  counting-house  "  in  accordance  with  the  rule 
which  in  statutes  conferring  the  franchise  has  been 
consistently  acted  on,  it  must  include,  unless  there  be 
something  in  the  subject-matter  or  context  to  restrain 
it  to  some  particular  description  of  counting-house, 
anything  that  is  a  counting-house  in  the  largest  ordinary 
sense  of  the  word.  Now,  a  counting-house  in  the 
ordinary  sense  of  the  word  is  part  of  a  house,  and  there 
is  nothing  in  the  idea  which  the  word  conveys  to  make 
it  necessary  that  the  whole  buUding  should  be  devoted 
to  its  purposes.  That  being  so,  I  think  there  is  nothing 
in  the  subject-matter  which  can  restrict  the  construction 
of  the  word.  Then  does  the  context  restrict  it  ?  To 
determine  this,  I  assume  Cook  v.  Huniber  (h)  has  rightly 

(o)  1  Lutfo.  32  ;  8.  C,  5  Jf.  it  G.  {h)  K.  d:  0.  413  ;  S.  C,  11  C.  -B., 

»8 ;  7  Scott's  y,  i?.  661.  N,  8.  33, 
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1870.        decitlotl  that  "  a  house  "  witliin  the  enactment  means  a 

PiEBCY        whole  house,  and  reading  the  section  by  the  light  of 

„  ^-  that  decision,  it  runs — "  any  (whole)  house,  warehouse, 

Maclean.  j  \  j  » 

counting-house,  shop,  or  other  building."  Tliat  could 
at  most  only  create  an  ambiguity  by  making  it  doubtful 
whetlier  "  whole  "  was  limited  to  the  word  "  house,"  or 
applied  to  the  other  substantives.  All  that  Cook  v. 
Rumher  (a)  decided  was,  that  it  applied  to  the  word 
"house,"  but,  even  on  the  assumption  that  there  is 
ambiguity,  I  think  the  rule  to  which  I  have  adverted 
as  governing  the  construction  of  statutes  conferring  the 
franchise  applies.  I  guard  myself,  however,  from  saying 
with  reference  to  a  counting-house,  that  there  is  no 
qualification  in  the  other  words  of  the  section.  I  am 
disposed  to  think  there  is,  not  indeed  in  respect  of  the 
counting-house  constituting  an  entire  building,  but  in 
respect  of  the  nature  of  the  occupation.  I  think  it 
conceivable,  and  indeed  not  improbable,  that  a  man 
might  have  a  counting-house,  and  yet  his  occupation 
might  give  him  no  more  access  to  it  or  control  over  it 
than  that  of  a  mere  lodger.  Such  an  occupier  I  can 
understand  being  held  in  tlie  situation  of  a  lodger  as  to 
the  franchise,  the  ground  of  exclusion  turning,  however, 
not  on  the  occupation  of  pai-t  of  a  house,  but  on  a 
lodger  not  being  an  occupier  within  the  section.  I 
think,  therefore,  that  if  there  be  in  the  context  any- 
thing restrictive,  the  restriction  affects  the  question  as 
to  the  sort  of  occupation  that  qualifies,  not  that  of  part 
or  whole  as  regards  the  building.  As  to  that,  however, 
1  need  say  no  more  here,  since  this  claimant  was  clearly 
Ho  mere  lodger,  but  had  as  much  control  over  the  subject 

(a)  K.  it  0.  418  ;  S,  C,  11  C.  B.,  N.  S.  33. 
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of  his  occupation  aa  an  owner  over  his  house,  or  an        1870. 
03cupier  of  chambers  in  the  Temple  over  his  chambers,         Tiercx" 
the  only  difference  from  the  latter  case  being,  that  there      xr.Z\ 
was  here  an  outer  door,  of  which  the  claimant  had  a 
latch  key. 

Brett,  J.  I  am  of  the  same  opinion.  It  appears 
from  the  case  that  the  mode  of  occupation  was  such  as 
to  qualify  the  respondent  if  the  subject  of  occupation 
was  a  "  counting-house  "  within  the  section.  And  the 
facts  seem  to  raise  the  question,  not  whether  the  subject 
of  occupation  is  stnicturally  complete  as  a  counting- 
house,  but  whether  it  is  prevented  from  being  a  count- 
ing-house, because  in  structure  it  forms  part  of  another 
building.  A  set  of  chambers  in  an  inn  of  court  in  one 
sense  forms  only  part  of  a  building,  but  it  is  structurally 
complete  as  a  house,  and  that  is  all  that  Cook  v. 
Humbe7*  (a)  makes  necessary.  When  Cook  v.  Hiunher  (a) 
is  said  to  have  overruled  Toins  v.  Luckett  (b),  that  is  only 
to  this  extent,  that  in  Cook  v.  Il2imber  (a)  the  Court 
adopt  the  doubt  expressed  by  Williams,  J.,  in  Toms  v. 
Luckett  (ft),  as  to  the  subject  of  occupation  not  being  a 
building,  but  only  part  of  one,  in  preference  to  the 
opinions  expressed  on  that  point  by  the  other  judges. 
I  tliink  the  cases  establish  that  what  in  the  ordinary 
and  popidar  sense  is  part  of  a  house  is  not  a  "  house  " 
within  the  enactment,  neither  is  part  of  a  building  a 
"  building " :  and  the  same  mode  of  reasoning  applies 
equally  to  a  "counting-house"  or  "warehouse."  Thus 
if  part  of  a  warehouse  were  let  off  with  a  temporary 
partition  for  a  merchant  to  store  his  goods  in,  and  the 

(a)  K.  ik  G.  413 ;  S.  C,  11  C.  B.,  (h)  2  Lutw,  19  ;  S,  C,  6  C.  B. 
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1870.  francliisc  were  claimed  in  respect  of  that  as  a  warehouse, 
Pjjj^y  ^^^^  claim  would  probably  fail  on  the  ground  that  it  was 
TUfJ'  „  not  a  "warehouse"  but  only  part  of  one.  But  that 
mode  of  interpretation  applied  to  the  present  case  would 
show  tliat  the  claimant  who  occupies  what  in  the  ordi- 
nary and  popular  sense  is  a  counting-house,  is  entitled 
to  be  registered  in  respect  of  it.  The  consequence  of 
acceding  to  Mr.  Prentice*8  argument  would  be  to  dis- 
franchise whole  columns  of  voters,  who  have  voted  ever 
since  the  Reform  Act,  1832,  came  into  operation. 

Decision  affirmed  with  costs. 

Attorneys — For  Appellant,  Harper,  Broad,  &  Mwnby, 
For  Respondent,  Travers  SwUh  <tDe  Oex, 
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Bbumfitt,  Appellant;  Bobebts  and  Others, 
Overseers  of  the  Parish  of  Liverpool, 
B^spondents.  j^^  25, 

Fth.  23. 

THIS  was  an  appeal  from  the  decision  of  one  of  the  f  claimant 
**  uedming  to 

Bevising  Barristers  for  the  south-western  division  be  made 

reRpondent, 

of  the  county  of  Lancaster,  the  Revising 

The  case  stated  as  follows  : —  nmmed  the 

At  a  Court  held  for  the  revision  of  the  list  of  voters  the  pariah*^ 

for  the  said  division,  the  appellant  duly  objected  to  the  3*|^e,^ 

name  of  Matthew  Redhead  being  retained  in  the  list  of  "i  ^^  heading 

^  of  the  case, 

voters  for  the  said  division.     The  name  of  Matthew  Red-  an^^  endowed 

on  the  back 

head  appeared  in  the  list  of  claimants  as  follows: —  the  names  of 

four  persons, 
whom  be 
described  as  overseers  of  the  parish ;  and  the  notice  required  by  6  Viet.  c.  18,  s.  62,  was 
served  on  them.  Afterwards,  it  being  discovered  that  only  one  of  them  w^  an  overseer, 
the  other  overseen  were  also  served.     No   respondent  appeared  : — Hdd^  that  the 
appeal  might  be  heard.  • 

By  the  56  Geo.  3,  c.  Ixv.  (local  and  personal),  establishing  the  church  of  St.  M.,  (which 
recited  that  a  lease  of  land  had  been  procured,  and  a  church  built  thereon,  and  that  the 
subscribers  and  proprietors  of  the  church  had  purchased  the  freehold  reversion  of 
inheritance  thereof  m  fee  simple),  certain  trustees  were  appointed  for  the  management 
of  the  temporal  affairs  of  the  church,  &c. ;  and  after  the  appropriation  of  some  pews  to 
the  incumbent,  and  others  as  free  seats,  the  residue,  being  tnose  in  sched.  3  of  the  Aot, 
were  subjected  to  certain  rents  and  assessments  (with  powers  for  the  churchwardens  to 
enter  and  sell  for  non-payment,  and  also  to  sue  owners).  Subject  as  aforesaid  the 
trustees  were  empowered  to  let  or  sell  and  convey  ^*f<>r  the  purpose  only  of  <Utfndiny 
divine  tervice"  and  only  to  the  inhabitants  of  two  named  parishes. 

By  the  2  &  3  VicL  c.  xxxiii.  (private),  b.  4,  reciting  that  doubts  had  arisen  as  to  the 
estate  and  interest  which  "the  nUtacribere  and  proprietors  of  the  said  church  of  Sl  M. 
took  in  the  pews  »nd  seats,"  in  ached.  3  it  was  enacted  that  "  the  fee  simple  and 
inheritance  of  and  in  the  said  pews  or  seats  "  should  *'  be  vested  in  the  said  iubterifterB  to 
the  said  church  of  St.  M.,  or  the  proprietors  for  the  time  being  of  tiie  same  pews  and 
seats,  their  heirs  and  assigns  for  ever,  with  power  to  sell  and  convey  them,  with  the  fee 
simple  and  inheritance,  to  any  persons  willing  to  purchase. 

neld,  that,  under  these  statutes  no  interest  passed,  either  in  the  lands  covered  by  the 
pews  or  seats  (in  sched.  3),  or  in  any  profits  arising  out  of  such  land,  nor  any  power  to 
grant  such  interest,  and  consequently  that  the  grantees  of  the  subscribers  mentioned  im 
s.  1,  could  not  thereby  acquire  the  county  franchise. 

Vol.  l    H.C.  i>  i» 
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Bbuhfitt 

V. 


RedKeadf 

Matthew 


62,  St.  George 
St.f  Liverpool 


Freehold 
PeWB 


72  9SDd  72i,St.  MarVe 
Churchy  Upper  Duhe  Stred 


The  said  Matthew  Bedhead  prodnced  a  deed  bearing 
date  the  29th  of  AprU,  1863,  made  between  John  High- 
fidd  of  the  one  part,  and  himself  of  the  other  part.    The 
deed,  after  reciting  that  Highfield  was  seiaed  to  him 
and  his  heirs  of  the  said  pews  in  the  church  of  St.  Mark, 
for  an  estate  of  inheritance  in  fee  simple,  witnessed  that 
Highfield  did  thereby  grant  and  convey  to  Bedhead  and 
his  heirs  the  said  pews  and  the  s<de  and  exclusive  right 
of  using  the  same  at  aU  times  when  divine  service  should 
be  performed  in  the  said  church,  and  at  all  other  reason- 
able times  when  the  said  church  should  be  cypened  for 
the  use  of  persons  frequenting  the  same,  together  with 
aU  ways,  privileges,  and  advantages  of  passage  in  and 
through  the  aisles  of  the  said  church,  and  aU  other 
advantages  and  appurtenances  thereto  belonging,  and  aU 
the  estate,  &c^  of  the  said  Highfield  therein  or  thereto, 
habendum  to  Bedhead,  his-  heirs  and  assigns,  for  ever 
imder  and  subject  to  the  payment  cxf  such  yearly  rents, 
and  such  levies  and  assessments  and  other   sums  of 
money  as  should  thereafter  became  due,  or  be  lawfully 
charged  or  imposed  upon  the  said  pews,  or  the  owners 
oar  occupiers  thereof,  by  virtue  of  "  the  Act  of  Parlia- 
ment relating  to  the  said  church."    By  the  same  deed 
Highfield  covaianted  tiiat  he  was  well  and  abeolvtely 
entitled  to  the  said  pews,  and  bad  power  to  convey  the 
same  to  Redhead  and  his  heirs  in  manner  aforesaid,  and 
that  Bedhead,  and  his  heirs  and  assigns,  should  have 
quiet  possession  of  the  said  pews,  free  from  incumbrances 
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by  HighJUld,  or  any  person  or  persons  whomsoever,        1870. 
ezoept  in  respect  of  the  said  rents  and  assessments.  'Bgonrm" 

It  was  alleged  by  lUdhead,  and  admitted  by  the  ^^JL.c 
appellant,  that  Highfield  derived  his  title  to  the  said 
pews  from  a  deed  made  shortly  after  the  passing  of  the 
2  bZ  Vict.  c.  xxxiiL,  hereinafter  mentioned,  by  which 
the  persons  mentioned  in  s.  4  of  that  Act,  as  "  The  said 
aobscribers  to  the  said  church  of  Si,  Mark,**  granted  and 
conveyed  the  said  pews  to  HighfiM,  and  that  the  last 
mentioned  indeatore  was  in  its  terms  in  all  respects 
similar  to  the  indentme  of  the  29th  of  Afril,  1863. 

Before  the  conveyance  to  Mighfield  the  said  subscribers 
had  not,  nor  had  the  "commissioners  and  trustees" 
mentioned  in  the  56  Geo,  3,  c  Ixv.,  hereinafter  referred 
to,  granted,  or  conveyed  any  interest  in  the  said  pews 
to  any  other  person. 

The  church  of  iSi^.  Mark  was  established  by  the  56  Oeo, 
3,  c  Ixv.,  intituled,  ''An  Act  for  establishing  a  new 
chorch,  called  the  church  of  St,  Mark,  situate  in  the 
town  and  parish  of  Liverpool,  in  the  County  Palatine  of 
Lancaster.^* 

[The  case  then  set  out  several  sections  of  the  Act^  but 
the  material  parts  of  them  appear  in  the  judgment] 

The  pews  72  and  72|  are  pews  contained  in  the  third 
schedule  to  that  Act. 

[The  case  then  set  out  s.  4  {a)  of  the  2  &  3  Vict., 
c  xxxiii.  (private)} 

The  pews»  72  and  72^,  are  each  of  the  annual  value 
of  £5,  after  deducting  all  charges  upon  the  same.  Since 
April,  1863,  Redhead  has  been  in  the  habit  of  attending 
drvine  service  at  the  said  church  of  SL  Mark,  and  occu- 

(a)  See  ibis  asciion  set  out  in  tht  judgment,  p.  398. 
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pying  one  of  the  said  pews  during  the  time  of  service^ 
No  other  person  has  at  any  time  been  allowed  to  use 
such  pew  without  the  permission  of  Bedhead,  The 
other  of  the  said  pews  has  been  since  1863  occupied  in 
the  same  ihanner  by  persons  to  whom  Bedhead  let  the 
same,  and  who  have  regularly  paid  rent  to  him  there- 
for. 

The  Bevising  Barrister  was  of  opinion  that  Redhead 
had  a  freehold  estate  in  the  said  pews,  or  one  of  them^ 
sufikient  to  entitle  him  to  have  his  name  retained  on 
the  list  of  voters,  and  he  retained  his  name  thereon 
accordingly,  Tlie  question  for  the  opinion  of  the  Court 
wa»  whether  the  said  Redhead  had  a  freehold  estate 
sufficient  to  entitle  him  to  have  his  name  retained  on 
the  list  of  voters.  Should  the  Court  be  of  opinion 
that  RedJvead  had  not  such  a  freehold  estate,  his  name 
was  to  be  erased  fix)m  the  list  of  votexs. 


Crompton,  for  the  appellant  (a).    The  claim  fn  thfe 


(a)  No  respondent  appearing, 
Crompion  produced  a£fidayit8  in 
proof  of  the  notice  of  intention  to 
prosecate  the  appeal^  as  zeqnired 
by  6  Viet,  c.  18,  8.  64.  From  the 
affidavits  it  appeared  that  the 
cUimant  having  declined  to  sup- 
port the  decision,  the  Revising 
Biarrister  natned  the  overseers  of 
the  parish  respondents,  and  in- 
serted at  the  heading  and  indorsed 
upon  the  back  of  the  special  case 
the  names  of  four  persons  ( whioh 
were  furnished  to  him  as  the 
names  of  the  overseers)  describing 
them  in  smch  heading  and  in- 
dorsement as  overseers  of  the 
parish.  On  the  3rd  of  November 
the  four  persons  so  made  respon- 


dents by  the  Revising  Banister 
were  served  with  notice  of  the  in- 
tention to  pFosecvte  the  i^peal. 
On  the  5th  of  November  it  was  as* 
certained  that  only  one  of  themwaff 
m  reality  an  overseer,  the  others 
having  been  previous  overseers^ 
The  Revising  Barrister  declining 
to  amend  the  case;  the  real  over- 
seers were  on  the  6tb  of  November 
(being  ten  dear  days  before  the 
day  appointed  for  hearing  the 
appeal)^  also  served  with  notice. 

Crompion  having  stated  these- 
facts,  argued  that  the  overseenr 
being  described  as  overseers  of  the 
parish,  the  names  might  be  re- 
jected as  surplusage  :  that  one  of 
the    respondents    was   really  an 
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case  is  in  respect  of  freehold  pews  in  St,  Mark's  Church, 
Liverpool,  and  it  was  allowed  by  the  Revising  Barrister, 
The  case  involves  two  points,  either  of  which  is  fatal  to 
the  vote.  First,  the  grantors  to  HighfiM,  from  whom 
the  claimant  derives  title,  did  not  themselves  take,  nor 
could  they  convey  to  Highfield  either  the  site  of  the 
pews  in  question,  or  a  tenement  within  8  Hen,  6,  c.  7. 
Secondly,  whatever  may  have  been  the  interest  of  the 
grantors  to  Righfieldy  the  terms  of  Highfield! s  convey- 
ance to  the  claimant  are  not  such  as  to  pass  land,  or  a 
tenement  within  8  Hen,  6,  c.  7,  but  merely  an  easement 
in  the  nature  of  a  pew  right. 

As  to  the  first  point.  The  title  relied  on  being  founded 
on  two  Acts  of  Parliament,  56  Oeo,  3,  c.  Ixv.,  and  2  &  3 
Vict,  c.  xxxiii  (private),  it  lies  on  the  claimant  to  esta- 
blish that  under  one  or  both  of  those  Acts  the  site  of  the 
pews  in  question  or  the  power  to  convey  such  site  was 
in  Highfield! 8  grantors.  Dealing  with  the  statutes  sepa- 
rately, what  was  the  state  of  things  before  the  2  &  3 
Vict,  c.  xxxiii.  passed  ?  The  56  Oeo,  3,  c.  Ixv.  (under 
which  the  Church  of  St,  Mark  was  established)  contains 
three  schedules,  in  some  one  of  which  all  the  pews  in 
the  church  are  comprised.  The  pews  in  Schedule  1  are 
vested  by  sect.  11  in  the  incumbent ;  tliose  in  Schedule  2 
are  by  sect.  21  free  seats.  The  pews  now  in  question  are 
in  Schedule  3.  By  sect  17,  certain  persons  and  their 
successors  (appointed  commissioners  and  trustees  by 
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overseer,  and  the  other  three  were 
found  to  be  BO  by  the  Bevising 
Barrister,  and  that  the  question 
was  one  of  fact  for  him,  which  he 
had  decided :  that  the  real  oYer< 
seers  as  well  as  those  found  to  be 
so  by  the  Bevising  Barrister  had 


been  respectively  served,  and  no 
one  appeared  to  take  any  olgec- 
tion.  The  Court  said  that  it  was 
proper  the  mattershould  have  been 
mentioned,  but  that  the  appeal 
might  be  heard. 
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1870.  sect.  4)  are  empowered  to  let»  or  sell,  and  convey  the 
Bbumfitt  pews  or  seats  not  otherwise  appropriated  (t.e.,  p«i^«  in 
BomiiBn  Schedule  3)  "  for  the  purpose  only  of  attending  divine 
service."  And  by  sect.  20  the  right  of  acquiring  a  pew 
or  seat  in  the  church  is  restricted  to  the  inhabitants  of 
certain  parishes.  Moreover,  by  ss.  13  &  15,  pews  and 
seats  in  Schedule  8  are  chargeable  t^ith  certain  rents 
and  assessments,  with  power  to  the  churchwardens  to 
enter  and  let  or  sell  upon  default  in  payment.  It  is 
manifest  that  under  that  statute  the  owner  of  a  pew  or 
seat  in  Schedule  3  was  intended  by  the  Legislature  to 
enjoy  only  a  limited  right  in  the  nature  of  an  easement, 
the  Legislature  expressly  limiting  the  enjoyment  which 
it  permitted  (as  the  subject  of  sale)  to  attendance  at 
divine  service.  Then  2  &  3  Vict  c.  xxxiii,  s.  4,  reciting 
that  doubts  had  "  arisen  as  to  the  estate  and  interest 
which  the  subscribers  to  and  proprietors  of  the  said 
Church  of  St.  Mark  took  in  the  pews  and  seats  "  in  the 
3rd  Schedule  proceeds  to  vest  "  the  fee  simple  and  in- 
heritance of  and  in  the  said  pews  or  seats  "  ''  in  the  sub- 
scribers to  the  said  Church  of  St  Mark,  or  the  proprietors 
for  the  time  being,  of  the  same  pews  and  seats  their 
heirs  and  assigns  for  ever,"  and  empowers  them  to  sell 
and  convey  "  all  or  any  of  the  said  seats  or  pews,  together 
with  the  fee  simple  and  inheritance  of  the  same  respec- 
tively." Now  the  grantors  to  Highfidd  are  no  doubt 
the  persons  mentioned  in  th^t  section  as  **  the  subscribers 
to  the  Church  of  Si.  Mark,''  but  it  is  submitted  that 
they  do  not  by  virtue  of  that  section  acquire  any  estate 
in  the  site  of  the  pews  or  seats,  but  merely  a  right  of 
sitting  there,  which  since  that  statute  they  may  sell 
without  restriction,  whether  the  purchasers  are  parish 
residents  or  not    The  section  enlarges  in  this  respect 
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the  extent  of  the  interest  which  a  proprietor  took  in  his       1870. 
pew  or  seat  under  the  former  Aet,  but  does  not  alter  its     bwjioiw  ~ 
nature,  which  is  still  that  of  a  xxiere  easement.  Bonum. 

[Brett,  J.  The  statute  recites  that  ''doubts  have 
arisen,  &c/'  What  doubts  could  exist  as  to  the  exietU 
of  the  interest  o{"the  subscribers  to  the  ehwreht*'] 

The  right  of  a  pew  proprietor  under  the  former  Act 
was  fettered  by  the  restriction  as  to  residence,  which 
the  present  section  abolishes. 

[Bbett,  J.    The  doubts  recited  are  not  as  to  the  . 
estate  and  interest  of  purchasers  of  pews  or  seats,  but 
of  ^the  subscribers  to  and  proprietors  of  the  Church  of 
^.  Ma/rk**    Who  do  you  say  that  the  enactment  means 
by  *  subscribers  ? "] 

Probably  subscribers  who  have  obtained  pews. 

[BUTTT,  J.  Can  that  be  ?  Bead  the  section  leaving 
out  the  words,  "  the  proprietors  for  the  time  being  of 
the  same  pews  and  seats."] 

Possibly  those  words  are  explanatory  of  the  sub- 
scribers' interest. 

[WiLLES,  J.  It  is  a  pity  the  case  does  not  set  forth 
the  original  conveyance  from  the  Mayor  and  Corporation 
of  Liverpool,  nor  state  whether  the  parties  who  conveyed 
to  ffigh/ield  were  the  "  commissioners  and  trustees  "  or 
"  the  subscribers." 


V. 
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1870.  Brett,  J.    The  56  Oeo,  3,  c.  Ixv.,  does  recite  how- 

Bbumittt  ®^®^'  "  ^^^  ^^®  subscribers  to  and  proprietors  of  the 
said  church  or  chapel  have  purchased  from  the  corpora- 
tion the  freehold  inheritance  in  fee  simple  of  the  said 
church  or  chapeL"] 

Hinde  v.  Chorlton  (a)  is  an  authority  that  in  con- 
struing Acts  of  this  kind  the  intention  should  be 
regarded,  and  in  accordance  with  that  decision,  sect  4 
of  the  2  &  3  Vict.,  c.  xxxiii.,  must  receive  a  reason- 
able construction.  It  cannot  have  been  the  inten- 
tion of  the  Legislature  to  destroy  the  machinery  of  the 
56  Oeo.  3,  c.  Ixv.,  which  vested  a  power  of  sale  in  the 
"  commissioners  or  trustees,"  and  the  Court  should  give 
that  interpretation  to  the  later  Act,  which  will  do  the 
least  violence  to  the  machinery  of  the  earlier  one.  It 
is  difficult  to  conceive  the  intention  of  the  later  Act  to 
have  been  to  convert  what  was  till  then  an  easement  in 
gross  into  an  interest  in  the  soil,  especially  when  the 
language  used  is  such  as  to  be  readily  satisfied  by  a 
different  interpretation.  Moreover,  the  argument  of  con- 
venience, viz,,  that  the  enjoyment  should  continue  to  be 
subject  to  regulations,  and  qualified  as  it  existed  under 
the  earlier  Act,  points  strongly  in  the  same  direction.  So 
also  does  the  rule  of  the  common  law — ^as  to  which  the 
authorities  establish  that  a  freehold  interest  in  the  site 
of  a  pew  in  the  body  of  a  church  is  a  thing  unknown  to 
the  law.  Maintvaring  v.  OHes  (b),  Chapman  v.  Jonss  (c). 
If  the  site  of  the  pew  be  vested  in  the  individual,  what 
is  there  to  prevent  his  raising  its  height,  for  the  pur- 
poses of  seclusion,  or  dealing  with  it  in  any  other  way 

(o)  Bopw.  &  Ph.  888  ;  8.  C,  {h)  5  B.  dt  AJd.  361. 

L.  B.,  2  C.  P.  lOi.  (c)  L.  R,  i  Sxek.  278. 


[No  one  appeared  as  respondent.] 


Cur.  ad.  vult. 


The  judgment  of  the  Court  (Bovill,  C.J.,  Willes,  J., 
and  Bkett,  J.)  was  now  delivered  by 

Bovill,  C.J.  In  this  case  one  Maithew  Redhead  clainied 
to  be  registered  in  the  parish  of  Liverpool  as  a  voter  for 
the  south-western  division  of  the  county  of  Lancaster 
in  respect  of  an  alleged  qualification  thus  described  in 
his  claim: — ^"Freehold  pews,  72  and  72^,  St  Mark's 
Church." 

In  support  of  his  claim  Redhead  produced  a  deed  bear- 
ing date  the  29th  of  April,  1863,  made  between  one  John 
Highfield  and  the*  said  Matthew  Redhead,  whereby  after 
reciting  that  Highfield  was  seised  to  him  and  his  heirs 
of  the  said  pews,  &c.,for  an  estate  of  inheritance  in  fee 
simple,  it  was  witnessed  that  Highfield  did  thereby  grant 
and  convey  unto  Redhead  and  his  heirs  the  said  pews,  and 
the  sole  and  exclusive  right  ofiising  the  same  at  all  times 
when  divine  service,  should  he  performed  in  the  said  church 

(a)  5  B.  <C  S,  93. 


Bbumutt 
▼. 
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that  his  whim  or  caprice  might  dictate?    Possibly  his       1870. 
rights  would  even  then  be  limited  by  the  churchwardens' 
right  of  access  at  re&sonable  times — Griffin  v.  Dighton  (a), 
but  that  is  not  enough  to  remedy  the  suggested  incon- 
venience. 

Secondly.  Whatever  interest  Highfield s  grantors  took, 
the  terms  of  the  conveyance  to  Highfield  and  from  High' 
field  to  the  claimant,  are  not  such  as  to  pass  more  than 
an  easement 
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1870.  and  at  all  othefreaaanabU  times  when  the  said  chmreh  should 
BBUMim'"  ^  opensd/ar  the  use  of  persons  freqtunting  the  same, 
BouBTa  ^*  ^^  admitted  that  Highfidd  derived  his  title  fix)m 
a  deed  in  the  same  tenns  made  shortly  after  the  passing 
of  the  statute  2  &  3  Vict.  c.  xxxiii  between  Bighfield 
and  the  persons  mentioned  in  s.  4  as  "  the  said  sub- 
scribers to  the  said  Church  of  St  MarVsr 

The  Church  of  St,  Mark's  was  established  under  tilie 
statute  56  Oeo.  3,  c.  Lkv.  By  s.  1  of  that  statute  it  was 
recited  among  other  things  that  several  of  the  inhabi- 
tants residing  in  the  parish  of  Liverpool  ^ad  pnoeva^ed  a 
lease  of  land  from  the  corporation  of  Liverpool,  and  had 
built  a  church  or  chapel  thereon  with  galleries,  pews, 
seats,  and  other  conveniences,  accomodations,  &c. ;  and 
that  the  subscribers  to  and  proprietors  of  the  said  cff^ureh  or 
chapel,  having  purchased  from,  the  corporation  the  freehold 
reversion  and  inheritance  in  fee  simple  of  the  said  chu/reh 
or  ehapel,  had  procured  the  said  church  or  chapel  to  be 
consecrated,  &c.  The  statute  then  enacted  by  &  4  that 
certain  persons  and  their  successors  were  appointed 
commissioners  and  trustees,  for  the  maoagement  of  the 
temporal  affairs  of  the  church,  and  other  purpose^ 
thereinafter  mentioned;  by  s.  6,  that  two  persons 
should  be  appointed  annually  to  act  as  churchwardens, 
with  power  to  collect  seat  and  pew  rents,  and  in  ca^e  of 
non-payment  of  rents,  the  commissioners  lUdd  trustees 
were  authorized  and  empowered  to  enter  upon  and  aell, 
or  else  to  sue  for  and  recover  the  rent  by  action  ;  by  s.  11« 
tiie  pews  or  seats  in  schedule  1  were  for  ever  to  become 
the  sole  and  exclusive  property  of  the  incumbeat,  a^d 
the  churchwardens  W9re  out  of  the  yearly  rent  of  the 
pews  and  seats  in  schedule  3,  to  pay  the  incumbent  of 
the  parish  the  yearly  sum  of  £250.    By  s.  13,  it  is 
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enacted  that  all  the  pews  and  seats,  save  and  except 
those  in  the  first  and  second  schedules  (ie.,  all  the  pews 
and  seats  in  the  third  schedule)  shall  for  ever  be  subject 
to  the  yearly  rents  set  opposite  them  in  the  third  schedule; 
and  all  such  pews  or  seats  shall  also  be  duirgtd  with 
such  other  rateable  leys  or  assessmenU  to  be  made  as  shall 
he  necessary,  &c.  By  s.  15,  it  is  provided  that  every 
purchaser.  Sec,  of  a  seat  or  p6w»  &c.,  shall  jpoy  the  rent 
charged  thereon  as  aforesaid,  and  every  such  o(her  raie-- 
able  ley  or  assessment  as  aforesaid ;  and  in  default  the 
churchwardens  shall  and  may  enter  upon  and  hold  such 
seat  or  pew,  or  let  the  same,  or  sell  the  same  by  auction, 
or  the  chwrchwardens  may  sue  for  and  recover  the  said 
rent  ley  or  assessment  by  action  of  debt  or  wpon  the  ease 
for  the  vse  and  occupfitian  of  such  pew  or  seat  tobebrought 
against  the  owner,  &c.  By  s.  17  (a),  the  commissioners 
and  trustees  and  their  successors  are  empowered  to  let  or 
sell  and  transfer  and  convey  **for  the  pwrpose  only  of 
attending  divine  service**  all  and  every  of  the  pews  or 
seats,  &c.,  which  are  not  by  the  Act  otherwise  appro- 
priated, &c.   But  by  s.  20  {b),  such  sale  can  be  made  only 


1870. 


Brumvrt 
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(a)  Seci.17.  "Thftt  the  Mid  oom- 
inianonen  «nd  trustees  and  their 
saooesson  are  hereby  authorised 
Mid  empowered  to  let  or  sell  and 
transfer  and  conYey  for  the  pur- 
pose  only  of  attending  divine 
serrioe  all  and  every  or  any  of 
^  pews  and  seats  in  the  said 
chnroh  or  chapel  (which  are  not 
by  this  Act  or  otherwise  allotted 
er  appropdiated)  now  remaining 
unsold  to  any  person  or  perBons 
whomsoever  desirous  of  taking  or 
pnzohasiog  the  same  or  who  shall 
or  may  have  already  contracted  or 
agreed  for  the  purchase  thereof, 
and  to  receive  the  rents  and  par- 


ohase-moneys  for  all  such  pews  or 
seats  respeodvely  for  the  use  and 
benefit  of  the  original  snbacribers 
to  and  proprietors  of  the  aald 
cbuieih  or  chapel  and  their  respee- 
tive  legal  perM>nal  representatives 
to  be  annually  divided  amongst 
them  on  Stuier  Tmtday" 

(6)  Sect  20.  *'That  no  aeat  or 
pew  in  the  said  church  or  chapel 
shall  at  any  time  be  sold  or  dis- 
posed of  to  any  person  or  peraons 
whomsoever  who  shall  not  be  at 
the  time  of  such  sale  or  disposal 
an  inhabitant  'of  one  of  the  said 
parishes  of  Liverpool  or  WaUon 
aforesaid." 
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1870.  ^  such  as  are  at  the  time  inhabitants  of  one  of  the  two 
Bbxjmfitt  P^iflhes  which  are  named.  By  s.  21,  the  seats  in 
_  ^-  schedule  2  are  free  seats.     Schedule  3  comprises  all  the 

BOBSBTS.  ^ 

pews  in  the  church  or  chapel  which  are  not  in  schedules 
1  and  2.    The  pews  in  question  are  in  schedule  3. 

In  the  statute  2  &  3  Vict.  c.  xxxiii.  s.  4,  is  as  follows  : 
— "  Whereas  doubts  have  arisen  as  to  the  estate  and 
interest  which  the  subscribers  to  and  proprietors  of  the 
said  Church  of  St.  Mark  took  in  the  pews  and  seats  set 
forth  in  the  third  schedule  of  the  recited  Act,  be  it  enacted 
that  the  fee  simple  and  inheritance  of  and  in  the  said  pews 
or  seats  set  forth  in  the  third  schedule  shall  be  vested 
in  the  said  subscribers  to  the  Church  of  St.  Mark  or  the 
proprietors  for  the  time  being  oi  the  same  pews  and  seats, 
(heir  heirs  and  assigns  for  ever ;  and  they  are  hereby 
authorized  and  empowered  to  sell,  dispose  of,  and  convey 
all  or  any  of  the  said  seats  or  pews,  together  with  the 
fee  simple  and  inheritance  of  the  same  respectively  to 
any  person  or  persons  willing  to  become  purchasers 
thereof." 

Upon  these  facts  and  circumstances  it  was  contended 
for  the  claimant  that  by  virtue  of  the  Acts  of  Parliament 
or  one  of  them  and  of  the  deeds,  he  was  possessed  of 
the  freehold,  not  only  of  the  pews,  but  of  the  land  on 
which  they  stood ;  and,  if  not,  but  only  of  the  pews, 
yet  that  he  was  entitled  to  them  as  free  tenements,  as 
being  profits  arising  out  of  the  land,  and  therefore 
entitled  to  vote  as  being  owner  of  a  tenement  within 
the  statute  8  Hen,  6,  c  7.  It  was  contended  for  the 
appellant,  that  neither  by  the  Acts  of  Parliament  nor  by 
the  common  law  could  the  grantors  to  Htghfield  grant 
to  him  more  than  an  easement ;  and  that,  consequently, 
they  did  grant  only  an  easement;  and  therefore  he, 
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Highfidd,  could  only  grant  an  easement  to  the  claimant ;       1870. 
and  it  was  further  contended  that,  if  the  original  grantors     bbumfitt" 
Qpuld  and  did  grant  more  than  an  easement  to  Highfidd      ^lig^ 
still  he  had  only,  by  the  terms  of  his  deed,  granted  an 
easement  to  the  claimant. 

The  case  depends^  no  doubt,  entirely  upon  the  con-* 
struction  of  the  Acts  of  Parliament ;  and  the  questions 
which  arise  are:  first,  did  the  Act  of  Oeo,  3  empower  the 
original  grantors  to  grant  to  Highfidd  an  estate  of 
freehold  in  the  land  on  which  the  two  pews  stood,  or  a 
tenement  in  the  pews  in  respect  of  which  he  might 
have  voted  by  virtue  of  the  8  Hen,  6,  c.  7  ?  and, 
secondly,  if  it  did  not,  did  the  2  &  3  Vict  c.  xxxiii. 
give  to  the  original  grantors  power  to  make  grants  of  a 
freehold  estate  in  the  land,  or  of  free  tenements  within 
the  statute  of  Hen,  6,  in  the  pews,  to  Highfidd  ? 

Now,  in  the  first  place,  it  must  be  remembered  that, 
unless  the  statutes  do,  or  one  of  them  does,  expressly 
give  the  suggested  rights,  the  ownership  of  a  pew  could 
not  carry  with  it  the  freehold  in  the  soil,  nor  more  than 
an  easement  in  the  nature  of  an  exclusive  right  to 
occupy  the  pew  during  divine  service  and  the  times  of 
other  religious  observances. 

By  the  common  law  there  is  no  property  in,  nor  any 
right  to  sell  or  let,  a  pew  or  seat  in  the  body  of  a 
parochial  church  or  chapeL  The  freehold  is  generally 
in  the  parson ;  and  the  inhabitants  have  the  right  to 
use  the  church  for  divine  worship,  though  the  right  to 
use  particular  seats  may  have  been  acquired  as  ap- 
purtenant to  particular  messuages,  by  faculty  or  pre- 
scription, or  for  the  time  by  the  appropriation  of  the 
churchwardens  or  the  ordinary.  The  right  in  a  pew 
19  essentially  a  right  to  use  it  for  the  services  of  the 
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1870;       church,  and  at  times  when  it  is  open  for  use,  subject 
B    mmtf"  ^  ^^^  regulations  of  the  church,  and  there  is  no  right 
▼',         of  access  to  it  or  to  use  it  for  other  purposes  or  in  any 
other  manner. 

The  word  ''pew"  is  said  to  be  derfeed  from  the 
Dutch  "puye/'  and  to  signify  "a  seat  endosed  in  a 
church  '*  (a).  And  obvious  inconvenience  would  arise 
lif  it  were  lightly  held  that  each  owner  of  a  pew  or  seat 
was  owner  of  so  much  of  the  site  of  a  church  as  is  com- 
prised within  the  area  of  such  pew  or  seat. 

And  again,  it  is  necessary  in  order  to  determine  this 
case  in  fieivour  of  the  respondents,  to  distinguish  it  from 
the  case  of  Hinde  v.  Charlton  (b),  in  which  a  similar 
claim  to  the  present,  made  upon  a  statute  at  all  events 
primd  facie  not  dissimilar  &om  the  statutes  in  this  case, 
was  disallowed.  It  lies  strongly,  we  think,  on  those 
who  rely  upon  the  present  Acts  of  Parliament  to  show 
that  they  clearly  enact  the  unusual  consequence  i^ught 
to  be  derived  from  them.  Now,  on  examining  the  first 
Act,  we  find,  in  the  first  place,  that  the  freehold  and  fee 
simple  in  the  church  or  chapel  are  recited  to  be  in 
the  original  subscribers  and  proprietors  of  the  church  or 
chapel  who,  after  having  taken  the  lease  for  lives  of  the 
site  are  said  to  have  purchased  the  reversion  thereof  in 
fee.  Secondly,  we  find  that  there  are  no  words  in  the 
statute  assuming  to  pass  any  intere^  in  land,  but  only 
in  terms  in  pews  or  seats.  Then  we  find  not  only  that 
the  pews  and  seats  are  subject  to  payment  of  rent,  but 
that  the  churchwardens  may  assess  upon  them  leys  or 
assessments ;  and  the  church/wardens  may  sue  for  and 
recover  the  said  rent,  ley,  or  assessment  by  action,  for  i(se 

(a)  Johiuon:»  Dietionary.  L.  R.,  2  C.  P.  104. 

(h)  Hopw.  A  PA.  388 ;   S,  C, 
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dnd  if&npaiion  id  be  brcught  ojfainsi  the  owner.    And        1870. 
when  the  commissioners  or  trastees  are  empowered  to     bruiottt^ 
sen  and  convey,  it  is  only  Jbr  the  pwrpose  of  attending 
divifu  service. 

It  seems  to  ns  that  upon  a  candid  consideration  of 
these  enactments  it  is  impossible  to  say  that  flie  Legis- 
latore  has  given  to  the  owners  of  tbese  pews  and  seats 
any  freehold  interest  in  the  land  which  is  covered  by  such 
pews  and  seats  or  in  any  profit  arising  out  of  such  land. 
There  are  none  of  the  recognized  terms  for  passing  such 
mterests ;  and  the  incidents  imposed  on  the  ownership  of 
the  pews  and  seats  are  inconsistent  with  the  rights  of 
ownership  in  the  land.  The  interest  which  passes  by  the 
statute  is  in  terms  an  interest  in  "  a  pew  or  seat/'  that  is, 
an  interest  in  the  occupation  of  a  pew  or  seat  "  to  be 
enjoyed  during  divine  service  and  other  times  of 
religious  observances."  Such  an  interest  is  not  an 
interest  in  land,  but  an  interest  of  a  peculiar  nature 
created  by  the  Act  of  Parliament,  and  more  in  the  nature 
of  an  easement,  though  there  are  attached  to  it  incidents 
of  perpetuity  of  possession  which  could  only  be  attached 
to  such  a  right  by  the  power  of  legislation.  The  statute 
has  created  a  special  interest  in  the  pews  and  seats  not 
known  to  the  common  law,  and  such  interest  exists  by 
force  of  the  statute  ;  but  it  is  of  a  very  peculiar  nature, 
and  does  not  in  our  opinion  create  such  an  estate  or 
interest  in  the  land  as  will  confer  a  vote.  In  a  similar 
manner,  this  Court  recognized  the  creation  of  a  new 
species  of  statutory  property  and  interest  in  water 
in  the  case  of  Medway  Navigation  Company  v.  £arl 
Somney  (a). 

Such  being  our  view  of  the  true  interpretation  of  the 

{a)  9  C.  A,  A'.  S.  675.  691. 
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1870.  statute  of  Geo,  3,  we  must  next  consider  the  eflFect  of 
BRUMnrr"  ^^-  8^*^^  2  &  3  Vict  c.  xxxiiL  That  statute  has,  no 
Boosts.  ^o^^^>  very  strong  words  referring  to  the  extent  of  the 
interests  of  owners  of  some  of  the  pews  and  seats,  viz, : 
those  in  the  third  schedule,  but  it  does  not  seem  to  us 
to  alter  in  any  way  the  nature  of  the  subject  matter 
in  respect  of  which  or  in  which  that  interest  exists. 
The  subject  matter  is  still  a  pew  or  seat,  and  not  land 
or  any  free  tenement  such  as  was  known  to  the  common 
law,  so  as  to  be  within  the  statute  8  Hen,  6,  c.  7.  The 
present  case  is,  as  it  seems  to  us,  governed  by  the  case 
of  Hinde  V.  Charlton  (a),  for  in  that  case  although  the 
freehold  of  the  church  was  in  the  rector,  the  contention 
was  that  the  freehold  in  the  land  on  which  the  pews 
were  placed  or  a  freehold  in  a  free  tenement,  passed  to 
the  owners  of  pews  by  virtue  of  certain  Acts  of  Parlia- 
ment. In  those  statutes  the  pews  or  seats  were  to  be 
held  by  the  proprietors,  their  heirs,  exectUors,  adminis-^ 
traiors,  successors,  and  assigns,  and  the  trustees  were 
empowered  to  sell  the  pews  or  seats  and  the  fee  simple 
and  inheritance  thereof,  and  by  the  sale  and  conveyance 
the  pews  or  seats  were  to  be  vested  in  the  purchasers 
and  their  heirs  and  assigns  for  ever,  yet  the  Court  held 
that  such  purchasers  were  not  entitled  to  be  registered. 
We  think  that  the  statutes  in  the  present  case  in  like 
manner  iiave  not  the  effect  suggested  by  the  respondents, 
and  are  of  opinion  that  upon  the  true  construction  of 
the  statutes,  the  decision  of  the  Revising  Barrister  can- 
not be  supported  and  that  it  must  be  reversed. 

Decision  reversed. 

Attorneys — For  Appellant,  Beale,  Marigold  &  Beale, 

agents  for  R.  W,  Biggs,  Liverpool. 

(a)  Hopw.  «fr  Pk,  883  ;  S.  C.  L,  R,,  2  C,  P.  104. 
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\f  ithin  the  parish  of  East  Stonehmtse, 


Greenway,   Appellant;   Hockin,  Respondent.      /». 23. 

By  27  090,  8, 

'JpHIS  was  an  appeal  from  the  decision  of  the  Revising  ^b^^iiij^'the 
Barrister  for  the  southern  division  of  the  county  ^*r^^°^-x 

*'    Ji,  o.f  trustees 
of  Devon.  were  ap- 

pointed, with 
•     The  case  stated  as  follows  : —  the  necessary 

At  a  Court  held  for  the  revision  of  voters  for  the  said  ^^ZgL 
division,  John  Greenway  duly  objected  to  the  following  ^^ctSion,  and 
claim  to  be  entitled  to  vote  in  the  election  of  membei-s  the  materials 

01  tne  Ola 

for  the  said  southern  division,  in  respect  of  property  *^P^  1^^^ 

vested  in 
them.    By 
8.  4  the  new 
chapel  was  to 
be  built  on 
the'old  site,  or 
near  to  it,  and 
when  built 
was  to  be 
repaired  by 
the  same 
means  as  the 

The  pew  was  in  St  George's  Chapel  within  the  parish  ^^  <i^v^  ^ 

^  ^  ^  ^  been ;  and  by 

of  East  Stonehouse,  which  had  been  rebuilt  under  a  «•  12  any 

overplus 

public  Act,  27  Geo,  3,  c.  17,  intituled,  "An  Act  for  moneys  arising 

by  virtue  of 
the  Act  were 
to  be  applied 
towards  the  repairs.    By  s.  8  the  rights  of  the  vicar  of  the  parish  of  St.  A.  to  appoint 
the  curate  of  the  chapelry  of  E,  S,,  and  any  other  rights  belonging  to  him  were 
preserved.   By  s.  9  the  trustees  were  required  to  appropriate  all  the  pews  in  the  chapel, 
(ezdept  one  for  the  curate,)  to  the  subscribers  to  the  building  who  "  should  respectively 
be  deemed  proprietors  of  such  number  of  pews  or  seats  as  should  be  proportionable  "  to 
their  subscriptions,  *^  and  such  pews  or  seats  should  be  vested  in  such  proprietors  respec- 
tively, their  neirs  or  assigns  for  ever."     Beyond  what  could  be  inferred  from  the  terms 
of  the  Act,  there  was  nothing  to  show  in  whom  the  fee  of  the  chapel  was  vested  before 
the  Act  passed. 

Beld  (foUowing  ffinde  v.  ChorlUm  (a\  and  Brumjitt  v.  Roherts  (6) ).  that  under  this 
Act  the  im>prietor  of  a  pew  took  no  such  interest  as  would  confer  the  county  franchise. 


Cob,  George 

Manor  HovMy  EfMna 
PlacCf  Stonehouae 

Freehold 
pew 

^o.7i,SuGeorg^i 
Cha/pdj  Stonehouse 

(a)  Hopw.  4-  Ph.  ass  \  S.C.,L.  R.,2  C.  P.  104. 


VOL.  L      H.O. 


(^)  AnU  p.  887  :  i5.  C,  L.  it.,  6  C.  P.  324. 
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1870.       Eebuilding  the  Chapel  of  East  Stonehmse  iii  the  county 
Greenwat     oi  Devour 

HocKiN  ^^  ^'^^^  "^^^^  ^^^^  reciting  tliat  the  chapel  of  the 

chapelry  of  East  Stonehcmse,  in  the  county  of  Devon, 
was  a  very  ancient  building,  and  was  become  much 
decayed,  and  was  not  suj£ciently  large  for  the  inhabi- 
tants of  the  said  chapelry  to  attend  divine  service 
therein,  and  that  the  vicar  of  the  parish  of  5!^,  Andrew, 
Plymouth,  in  the  said  county,  for  the  time  being,  had 
in  right  of  the  said  vicarage  the  nomination  and  appoint- 
ment of  the  curate  of  the  said  chapelry,  and  the  Sev. 
James  Fromeaux  was  the  then  curate  thereof ;  and  that 
the  building  of  a  new  chapel  within  the  said  chapelry 
sufficiently  large  for  the  inhabitants,  would  be  a  great 
convenience  to  them,  and  would  tend  to  the  encourage- 
ment of  religious  worship,  within  the  said  chapeliy,  it 
was  by  s.  1  enacted,  that  certain  persons  therein  named, 
and  every  person  who  should  subscribe  the  sum  of  £50 
or  upwards  towards  erecting  a  new  chapel  in  pursuance 
of  the  said  Act,  and  also  the  lord  of  the  manor  of  East 
Stonehovse  for  the  time  being,  the  mayor  of  PlymotUh 
for  the  time  being,  the  commandant  of  the  Marines  in 
the  barracks  at  East  Stonehouse  for  the  time  being,  and 
the  curate  and  two  chapel  wardens  of  the  said  chapelry 
for  the  time  being  should  be,  and  they  were  thereby 
appointed  trustees  for  taking  down  the  then  chapel 
within  the  said  chapelry,  and  erecting  a  new  chapel 
instead  thereof,  and  for  carrying  the  said  Act  into 
execution. 

And  it  was  thereby  farther  enacted  by  sect.  4,  that  it 
should  be  lawful  for  the  trustees,  and  they  were  thereby 
authorized  and  empowered  to  cause  the  then  chapel  of 
the  said  chapelry  to  be  taken  down  at  such  time  as 
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they  should  think  fit;  and  the  materials  thereof  should  1870. 
be,  and  were  thereby  vested  in  the  said  trustees,  and  qbeenway"* 
they  were  thereby  authorized  and  empowered  to  sell,  or 
otherwise  dispose  of  the  same  for  the  purposes  of  the 
said  Act ;  and  it  should  also  be  lawful  for  the  trustees, 
and  they  were  thereby  authorized  and  empowered  by 
contract  or  otherwise,  to  cause  a  chapel  to  be  erected  or 
built  upon  the  site  of  or  near  to  the  present  chapel  of 
the  said  chapelry,  after  such  model  and  of  such  dimen- 
sions, and  in  such  manner  as  the  trustees  should  think 
proper,  and  also  to  cause  such  pews  or  seats,  and 
galleries,  and  also  such  furniture,  ornaments,  and  con- 
veniences to  be  made,  erected  and  placed  in  the  said 
new  chapel  as  the  said  trustees  should  think  proper  or 
necessary,  which  said  pews  or  seats  should  be  built  as 
imiformly  as  conveniently  might  be,  and  should  be 
numbered  in  such  manner  as  the  trustees  should  think 
proper. 

And  it  was  further  enacted  by  sect  9,  that  it  should  be 
lawful  for  the  trustees,  and  they  were  by  the  Act  required 
to  set  out  and  appropriate  a  seat  or  pew  in  the  said  new 
chapel  unto,  or  for  the  curate  of  the  said  chapelry,  and 
the  same  should  for  ever  after  belong  to  the  curate  of 
the  said  chapelry  for  the  time  being,  without  his  paying 
anything  for  the  same,  provided  he  or  any  of  his  family 
should  reside  within  the  said  chapelry';  and  that  all 
other  the  pews  or  seats  in  the  said  new  chapel  should 
be  respectively  set  out  and  appropriated  by  the  trustees 
unto,  or  for  the  several  persons  who  should  subscribe 
money  towards  building  the  said  new  chapel,  and  such 
persons  should  respectively  be  deemed  proprietors  of 
such  number  of  the  said  pews  or  seats  as  should  be 
proportionable  to  the  sums  by  them  respectively  sub- 

X  K  2 
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1870.       scribed,  and  should  respectively  have  the  preference 
iitu:ENWAr     ^  ^^®  choice  of  the  situation  of  their  pews  or  seats, 
HocKur       according  to  the  amount  of  their  respective  subscrip- 
tions ;  and  such  pews  or  seats  should  be  vested  in  such 
proprietors  respectively,  their  heirs  and  assigns  for  ever. 

The  pew  in  question  was  set  out  and  appropriated  by 
the  trustees  to  a  subscriber  to  the  building  of  the  chapel, 
and  had  been  conveyed  by  such  subscriber  to  the  person 
who  had  conveyed  to  George  Cox.  It  was  admitted  that 
the  pew  exceeded  40&  a  year  in  value. 

George  Cox  occupied  the  pew  by  himself  and  family. 

No  evidence  was  given  to  show  in  whom  the  freehold 
of  the  soil  was  vested  previously  to  the  passing  of  the 
Act. 

On  behalf  of  the  appellant,  who  quoted  ffinde  v. 
Chorlton  (a),  it  was  contended  that  the  voter  was  not 
entitled  to  vote,  the  Act  having  only  conferred  an  ease- 
ment upon  him. 

On  behalf  of  the  respondent,  it  was  contended  that 
the  Act  conferred  a  freehold  interest  to  subscribers  to 
whom  pews  were  appropriated  by  the  trustees ;  that 
the  present  case  was  distinguishable  from  Hinde  v. 
Chorlton,  the  vicar  of  the  parish  of  St  Andrew  not 
being  made  a  trustee  under  the  Act ;  that  the  money 
was  subscribed  for  the  purpose  of  building  the  church, 
and  not  paid  for  pews  after  the  church  had  been  built ; 
and  that  the  Act  contained  no  restriction  from  parting 
with  the  pews  to  other  than  parishioners. 

The  Revising  Barrister  held  that  the  voter  was  entitled 
to  have  his  name  retained  on  the  list  of  voters. 

The  cases  of  eighteen  other  persons  whose  retention 

(a)  ffopw.  it  Ph.  883  ;  S.  C,  L.  J?.,  2  C.  P.  104. 
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on  the  list  of  voters  was  objected  to  by  the  appellant,       1870. 
and  of  nine  other  persons  objected  to  by  the  respondent,     grbemwat"" 
were  consolidated  with  the  principal  case. 

If  the  Court  should  be  of  opinion  that  the  Act  con- 
ferred such  an  interest  as  to  entitle  the  owner  to  vote, 
the  names  objected  to  were  to  remain  on  the  list ;  other- 
wise they  were  to  be  erased. 

Mellish,  Q.C.  {Charles  with  him)  for  the  appellant. 
The  claim  which  the  Bevising  Barrister  has  allowed  is 
to  a  vote  for  a  freehold  pew  in  St.  George^s  Chapel  at 
East  Stonehouse,  Devonshire,  which  was  rebuilt  imder 
27  Geo.  3,  c,  xvii  (a).  Beyond  what  can  be  inferred 
from  the  Act  itself,  there  was  no  evidence  before  the 
Bevising  Barrister,  nor  indeed  was  any  procurable,  as  to 
who  was  the  person  in  whom  the  freehold  of  the  chapdl 
was  vested  before  the  Act  passed.  But  in  whomsoever 
it  was  vested,  the  Act  at  all  events  does  not  divest  it. 
By  sect  1,  trustees  were  appointed  for  taking  down 
the  old  chapel,  and  building  a  new  one.  By  sect.  4  (J), 
the  materials  of  the  old  chapel  were  vested  in  the 
trustees,  and  they  were  empowered  to  erect  the  new 
chapel  "  upon  the  site  of  or  near  to  the  "  old  chapel. 
The  words  "  near  to  "  were  no  doubt  introduced,  because 
inasmuch  as  the  old  chapel  was,  as  the  Act  recites,  not 
sufi&ciently  large  for  the  wants  of  the  inhabitants,  the 
walls  of  the  new  chapel  would  probably  be  required  to 
extend  beyond  the  old  walls.  The  section  concludes  by 
enacting  that  "  after  the  said  chapel  shall  be  built  and 
completed  as  aforesaid,  the  same  shall  from  time  to  time 


(a)  By  0.  14.    To  be  deemed  a      notice  of  u  such, 
public  Act,  and  judicially  taken  (6)  A  nU,  p.  404,  405. 
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be  supported  and  kept  in  good  and  sufQcient  repair  and 
condition,  by  the  like  ways  and  means  as  the  present 
chapel  hath  heretofore  been  supported  or  repaired." 
But  what  those  ways  and  means  were  by  which  the 
chapel  was  previously  supported  and  repaired  there  is 
no  evidence  to  show.     From  the  preamble  of  the  Act, 
and  also  from  sect  8  it  appears  that  the  appointment  of 
the  curate  of  the  chapelry  is  in  the  vicar  of  the  parish 
of  St.  Andrew,  Plymouth  ;  and,  if  before  the  Act  passed, 
the  freehold  of  the  chapelry  was  also  in  the  vicar,  as 
presumably  it  was,  since  there  is  no  evidence  of  its 
being  in  anybody  else,  then  the  language  of  sect.  8  (a)  is 
amply  sufficient  to  preserve  it     Sect  9  (J)  empowers  the 
trustees  to  appropriate  a  pew  or  seat  to  the  .curate,  to 
belong  to  the  curate  for  the  time  being  for  ever,  pro- 
vided he  or  any  of  his  family  should  reside  within  the 
chapelry  (a  restriction  which  shows  that  the  fee  simple 
thereof  cannot  vest  in  the  curate) ;  and  enacts,  that  all 
the  other  pews  or  seats  shall  be  set  out  and  appro<- 
priated  by  the  trustees  to  subscribers  to  the  building, 
and  that  "such  persons  shall  respectively  be  deemed 
proprietors  of  such  number  of  the  said  pews  or  seats  as 
shall  be  proportionable  to  the  sums  by  them  respec- 
tively subscribed    ....     and  such  pews  or  seats 
shall  be  vested  in  such  proprietors  respectively,  their 
heirs  and  assigns  for  ever."    Far  stronger  language  than 


(a)  Sect.  8  providefl.  "  That  no- 
thing in  this  Act  contained  ahall 
anyways  prejudice,  lessen,  or  affect 
the  right  of  the  vicar  of  the  said 
parish  of  St  A  ndrew,  for  the  time 
being,  in  or  to  the  presentation, 
nomination,  or  appointment  of  the 
curate  of  the  said  chapeby,  or  any 
other  right  belonging  to  the  said 


▼icar  ....  but  that  the  vicar 
of  the  said  parish  and  the  curate 
of  the  said  chapeliy  for  the  time 
being,  shaU  have  and  enjoy  aU 
such  rights  and  interests  as  they 
would  respectively  have  had,  en- 
joyed, or  been  entitled  to,  in  case 
this  Act  had  not  been  made. 
(6)  Ante,  p.  405. 
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that  was  heM,  in  HipuU  x.  Chariton  [a\  not  to  empower 
die  trustees  created  by  a  similar  Act  to  grant  the  site  of 
the  pews,  or  a  tenement  within  8  Hen.  6,  c  7 ;  although 
there  was  there  a  statutory  fonn  of  conYeyance,  and 
hoe  there  was  no  oonveyance  at  all  by  the  trustees. 
That  an  easement  is  not  a  tenement  is  clear  on  autho- 
rity, though  a  profit  a  prendre  may  be.  Sect.  10  (b), 
which  directs  certain  payments  to  continue  payable  out 
of  certain  tithes  arising  within  the  chapeliy,  shows  that. 
to  a  certain  extent,  this  was  an  endowed  chapelry. 


1870. 


GUCKXVAT 
V. 

Hocuir. 


[BoviLL,  C.J.    Probably  it  was  a  parochial  chapelry, 
endowed  with  a  portion  of  the  tithes.} 


The  presumption  £3  that  the  freehold  of  the  chapeliy  is 


(a)  ffopw,  ds  Ph.  383  ;  8,  C^  L. 

A.  i  a  p.  104. 

(6)  Sect  10,  after  redtiog^  that 
a  salary  or  yearly  mxm.  of  twenty* 
five  pounds  to  the  curate^  and  of 
fifty  shiUingB  to  the  clerk  of  the 
said  chapeliy,  have  been  heretofore 
payable  oat  of  the  money  arising 
fiom  the  breaking  up  of  the  burial- 
ground,  and  eertoui  tUket  arinng 
vUhin  the  iaid  cHapdry,  enacts  : 
'*  lliat  the  saidrespective  salaries  or 
yearly  sums  shall  continue  payable 
as    heretofore,    by    the    church- 
wardens of  the  said  chapeliy,  out 
of  the  money  arising  from  the 
breaking  of  the  said  burial-ground, 
and  the  tithes  arieing  within  the 
said  chapelry  (excepting  the  tithes 
of  the  Boyal  Hospital  within  Batt 
Stonehoute  aforesaid)  :  and  in  case 
of  a  deficiency  in  any  year,  such 
defidency  shall  be  made  up  by  the 
rsspective  proprietors  of  the  said 
pews  or  seats  within  the  said  new 


chapel,  in  such  shares  and  propor- 
tions  as  the  said  trustees  shall 
cBrect  and  appoint,  having  rogard 
to  the  value  of  their  respective 
pews  or  seats,  snoh  shares  *and 
proportions  to  be  specified  and  set 
forth  in  the  book  in  which  the 
numbers  of  the  pews  or  seats  are 
directed  to  be  entered  as  afore> 
said,  and  alsa  in  the   duplicate 
thereof  to  be  kept  by  the  steward 
of  the   said  manor  as  aforesaid ; 
and    in    case  the    proprietor    of 
any  of  the    said   pews  or    seats 
shall  neglect   or  refuse  to  pay  his 
share  or  proportion  of  any  such 
deficiency  the  same  shall  and  may 
be  levied  and  recovered  by  distress 
and  sale  of  the  goods  and  chattols 
of  the  person  neglecting  or  refus- 
ing to  make    such  payment    as 
aforesaid,  by  virtue  of  a  warrant 
under  the  hand  and  seal  of  any 
justice  of  the  peace  for  the  county 
or  place  wherein  such  person  shall 
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in  the  vicar,  but  at  all  events,  it  is  for  the  respondent  la 
make  it  out  to  be  in  the  trustees,  under  whom  he  claims. 
Sec.  12  (a)  directs  surplus  moneys  arisingunder  the  Actio  be 
applied  towards  supporting  and  repairing  the  new  chapeL 
Coupling  that  with  the  provision  in  sect.  4  for  the  repair 
and  support  of  the  new  chapel  by  the  same  means  as 
the  old  one,  it  would  seem  that  the  burden  of  repairing 
his  pew  was  not  intended  to  be  borne  by  the  pew  pro- 
prietor, and  if  so,  that  ia  strong  to  show  that  the  site  oS 
the  pew  is  not  vested  in  him.  The  inconveniences  that 
would  result  from  actions  of  trespass  and  ejectment  for 
pews  are  manifest.  How,  for  example,  would  the  sheriff 
deliver  possession  ?  And  that  a  pew  should  confer  the 
franchise  is  also  in  itself  an  inconvenience.  It  would 
enhance  the  price  of  pews,  and  be  an  easy  mode  of 
creating  votes. 


Zopes,  Q.C.  {Bomnguet  with  him),  for  the  respondent. 
The  question  turns  on  sect.  9  of  the  27  Qeo,  3,  c.  xvii.^ 
which  enabled  a  subscriber  to  the  building  of  the  chapel 
to  become  proprietor  not  merely  of  a  pew,  but  of  as 
many  pews  as  might  be  proportionable  to  the  sums  sub- 


be  or  reside  (which  warrant  sach 
juBtioe  ifl  hereby  empowered  and 
required  to  grant,  upon  proof,  upon 
oath  of  such  money  being  due  and 
unpaid)  rendering  the  overplus  (if 
any)  to  the  owner  of  such  goods 
and  chattels,  after  deducting  the 
reasonable  chaiges  of  such  distress 
and  sale." 

(a)  Sect.  12  enacts.  "  That  all 
the  money  which  shaU  come  to  the 
hands  of  the  said  trustees,  or  of 
their  treasurer,  by  virtue  of  this 


Act,  shall  be  applied  in  the  fira^ 
places  in  paying  and  defraying  the 
chaiges  and  expenses  of  obtaining 
and  passing  this  Act,  and  after- 
wards in  taking  down  the  preseii^t 
chapel,  and  in  erecting  and  oonx- 
pleting  the  said  new  chapel,  and 
in  defraying  all  other  chaiges  an4 
expenses  occasioned  by  or  attend- 
ing the  same  ;  and  if  there  shaU 
be  any  <n!trpiu»,  the  same  shall  he 
a^ppUsfi  towa/rd*  iupporting  and 
repairing  the  said  new  chapel." 
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scribed  by  him  towards  the  building.    That  points  to        1870. 
an  ownership  by  such  subscriber  of  part  of  the  soil  of  ""; 
the  chapel,  and  diflfers  from  cases  in  which  there  is  ^• 

HOOKIN. 

merely  a  purchase  of  a  pew.  At  all  events  the  section 
vests  in  a  subscriber  an  exclusive  right  of  enjoyment  to 
him  and  his  heirs  of  the  pews  or  seats  appropriated  to 
him,  which  it  is  submitted  is  a  tenement  within  the 
8  Sen,  6,  c  17.  In  Co,  Idtt.  6  a,  it  is  said  "  TenemeTitum 
(tenement)  is  a  large  word  to  pass  not  only  lands  and 
other  inheritances  which  are  holden,  but  also  oflices, 
rents,  commons,  profits,  apprender  out  of  lands  and  the 
like  wherein  a  man  hath  any  frank  tenement,  and 
whereof  he  is  seized  ut  de  libero  tenemerUo  "  (a\  Tenemen- 
turn  is  the  only  word  used  in  the  statute  De  donia  (b),  and 
thereupon  Lord  Coke  remarks  that  'Mt  includeth  not 
only  all  corporate  inheritances  which  are  or  may  be 
holden,  but  also  all  inheritances  issuing  out  of  any  of 
those  inheritances,  or  concerning  or  annexed  to,  or  exer- 
cisable within  the  same,  though  they  lie  not  in  tenure, 
therefore  all  these  without  question  may  be  entailed, 
as  rents,  estovers,  commons  or  other  profits  whatsoever 
granted  out  of  land,  or  uses,  offices,  dignities  which 
concern  lands  or  certain  places,  may  be  entatled  within 
the  said  statute,  because  all  these  savour  of  the  realty.** 
If  the  right  in  question  be  not  a  tenement,  it  may  be 
asked,  what  is  it  ?  It  may  be  difficult  to  say  in  whom 
the  freehold  of  the  chapel  is  vested;  but  it  may  be 
observed  that  sect.  4  did  not  require  the  new  chapel  to 


(a)  SlUoU,    after  quoting   thiB  will  not  confer  the  elective  fnm- 

IMisage  from  Lord  Cole,  remarlcB :  chiae."  ElUoU  on  QuaUfcationi  and 

**  It  would  appear,  however,  that  JUgistraHonSj  p.  88. 
there    are  many   things    falling  (6)  18  JEd,  1,  c.  1. 

within  that  wide  description  whieb 
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[BoviLL,  C.J.  The  new  chapel  was  to  be  built  as  in 
Hinde  v.  Chorlton  (a),  in  substitution  of  the  old 
one.] 

The  present  case  is  distinguishable  from  Hinde  v. 
Chorlton  (a)  in  several  particulars.  Among  others  the 
statute  in  this  case  contains  no  restriction  on  the  parting 
with  pews  to  persons  who  are  not  parishioners. 

Mellish,  Q.C.  In  reply.  The  instances  cited  by  Lord 
Coke  are  cases  of  profits  d  prendre,  not  of  easements. 
There  is  no  authority  for  the  proposition  that  an  easement 
can  qualify.  A  profit  d  prendre  may  possibly  do  so 
where  the  enjoyment  is  exclusive. 

The  judgment  of  the  Court  (Bovill,  C.  J.,  Willbs,  J. 
and  Bbett,  J.)  was  now  (Feb.  23)  delivered  by 

Bovill,  C.J.  In  this  case,  acting  in  accordance  with 
the  judgment  we  have  given  in  BrumJUt  v.  Boberts  (6), 
and  with  the  judgment  in  Hinde  v.  Chorlton  (a),  we  are 
of  opinion  that  the  decision  of  the  Revising  Barrister 
must  be  reversed. 

Decision  reversed. 

Attorneys — For  Appellant,  Wigg  A  Co. 

For  Respondent,   W.  Harris,   agent   for 
J.  Kelly,  Flynumth. 

(a)  IIopw.  <fc  PA.  383 ;  S.  C,  L.  R.,  (h)  A  nie,  p.  387  ;  5.  C,  L.  R.,  5 

2  C.  P,  104.  a  p.  224. 
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Allen,  Appellant ;  Gbddes,  Town  Clerk  of 
Warrington,  Respondent. 

May  8. 

THHIS  was  an  appeal  from  the  decision  of  one  of  the  a,  gave  notice 
Revising  Barristers  for  the  borough  of  Warrington,  in  which  he 
The  case  stated  as  follows : —  hh^if  m 

Samitel  Duribobbin  objected  to  the  names  of  the  appel-  of^^^^j^^^ 

lant  and  the  other  persons  whose  names  appeared  in  ior  OolborM 

the  schedule  being  retained  on  the  list  of  voters.  boroughof  w,*' 

The  notices  of  objection  which  had  been  served  upon  contained 

the  said  parties  were  in  the  following  form : —  ahipg,  with 

separate  lists. 

"  To  John  A  lien,  Th®'^  ^^ 

only  ona 

"  12,  Bolleston  Street,  Warrington,       GolbomeStreet, 

It  lay  wholly 

"  I  hereby  give  you  notice  that  I  object  to  your  name  in  one  of  the 

being  retained  on  the  list  of  persons  entitled  to  vote  in  the  descnp- 

the  election  of  a  member  for  the  borough  of  Warrington,  which  would 

"  Dated  this  24th  day  of  August,  1869.  L^^Z^^^ 

"  (Signed)        Samuel  Dunbobbin,  ^  d^™""  to 

"  On  the  list  of  voters  for  Oolbome  Street,  in  the  boroush  ^^  ^^  ^^  *^* 

^      township : — 
of  Warrington."  Held,  by  force 

of  6  Vic.  c.  18, 
B.  ICfl,  a 

It  was  objected  on  behalf  of  the  said  John  AUen  and  ^^^^ 
of  the  other  persons  whose  names  appeared  in  the  said 
schedule,  that  such  notices  of  objection  were  bad,  as 
they  did  not  specify  the  list  upon  which  the  name  of 
the  objector  was  to  be  found. 

The  borough  of  Warrington  consists  of  three  town- 
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1870.        ships  (a),  each  having  a  separate  overseer,  each  of  whom 
AlmoT'     ^^  o^y  0^6  li*^  ^f  voters  to  make  out,  and  the  register 
G«DDK8       ^^  voters  for  the  borough  of  Wan^Tigion  is  composed  of 
the  said  three  several  lists. 

It  was  contended  in  support  of  the  objection  to  the 
said  notices,  that  they  did  not  comply  with  the  form 
and  directions  given  in  Schedule  B.,  No.  11  of  "The 
Registration  Act,"  6  Vict.,  c.  18,  not  stating  upon  which 
of  the  said  three  lists  the  name  of  the  objector  appeared. 
The  Revising  Barrister  held  the  notice  of  objec- 
tion good,  and  granted  this  case  for  the  decision  of 
this  Court,  as  to  whether  it  was  necessary  that  the 
objector  should  state  in  the  notices  of  objection 
upon  which  particular  list  of  voters  his  name  was  to  be 
found. 

HoUcer,  Q.C.  {T,  J,  Barstow  with  him)  (6),  for  the 
appellant  The  objection  overruled  by  the  Revising 
Barrister,  and  on  which  this  case  has  been  granted,  was 
that,  there  being  three  lists  for  the  borough  of  Warring- 
ton,  the  notice  of  objection  served  on  the  appellant  did 
not  specify  on  which  list  the  name  of  the  objector 
appeared,  and  in  that  respect  did  not  comply  with  the 
form  in  Schedule  B.,  No.  11,  of  the  6  Vict.,  c.  18.  The 
notice  of  objection  is  signed  as  follows  : — "  Samuel 
Dunbobhin,  on  the  list  of  voters  for  Golbome  Street,  in 
the  borough  of  Warrington"  The  form  of  signature 
prescribed  by  the  statute  runs  "A.  B.,  of  [place  of 
abode],  on  the  list  of  voters  for  the  parish  of  ." 

The  notice  is  clearly  bad  on  another  ground,  viz.,  that  it 
does  not  state  the  objector's  "  place  of  abode,"  but  that 

(a)  Warrington,  Latchford,  and  (6)  Jan.  21.  Ccmim  BovUl,  C.J., 

J^dtoaU.  WUUa,  J.,  and  BrtU,  J. 


V. 

Gkddbb. 
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objection  seems  not  to  have  been  taken.  But  on  the  1870. 
authority  of  Edsforth  v.  Farrer  {a)  and  Cr&wther  v.  aujm 
Bradney  (b)  it  is  submitted  that  the  objection  which 
was  taken,  viz.,  that  the  particular  list  was  not  specified 
by  the  notice,  is  equally  fatal.  In  Edsforth  v.  Farrer  (a) 
a  notice  describing  the  objector,  who  was  on  the  list  of  free- 
men "as  on  the  list  of  voters  for  the  borough  of  Lancaster,*' 
was  held  insufficient,  the  register  there  consisting  of  four 
separate  lists,  three  of  which  were  lists  of  the  £10  house- 
holders in  the  three  townships  within  the  borough,  and 
the  fourth  that  of  the  freemen.  Further,  it  was  there  held 
that  the  6  Vict.,  c.  18,  s.  101,  could  not  cure  such  an 
inaccuracy.  So  in  CrowtherY,  Bradney  (b)  where  there  were 
two  lists  for  the  parliamentary  borough  of  Kidderminster 
and  the  notice  did  not  indicate  on  which  list  the 
objector's  name  was  to  be  found,  the  same  principle 
was  held  applicable,  Erie,  C.J.,  observing  that  the 
objection  given  was  not  "  sufficiently  precise  to  enable 
the  persons  objected  to  to  find  "  the  objector's  "  name  in 
its  proper  list,  without  being  subjected  to  the  undue 
burden  of  having  to  search  several  lists  in  several 
places."  Moon  v.  Andrefvo  (c)  has  no  bearing  on  the 
present  point.  There  the  objector  described  himself 
as  '^  on  the  list  of  voters  for  the  borough  of  Penryn;  " 
but  although  there  were  six  lists  for  the  parliamentary 
borough,  the  context  clearly  showed  that  the  words 
'*  borough  of  Penryn  "  meant  the  municipal  borough, 
for  which  there  was  in  fact  but  one  list.  In  the 
present  case,  "  Oolbome  Strut "  can,  of  course,  itself  have 
no  list,  nor  is  there  anything  in  the  notice  to  indicate  in 


(a)  ILiOm.  617  \8.ai  0.  B.  9.  (c)  AnU,  p.  76;  A  C,  L.  R,  4 

(6)  Hopw.  «fc  PA.  63  ;  S,  C,  16      C,  P,  461. 
C.  A,  N.  S.  536. 
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j^j^^       one  part  of  it  is  in  one  township,  and  another  part  in 

^  ^-  another :  or  there  may  be  even  two  streets  of  that  name 

Gbddbs,  ^  "^ 

within  the  borough. 

[Brett,  J.  Suppose  the  Eevising  Barrister  had  found 
that  there  was  but  one  Golbome  Street^  the  whole  of 
which  was  in  one  township  ?] 

The  notice  would  still  not  convey  sufficient  informa- 
tion to  the  person  objected  to.  The  question  submitted 
by  the  Eevising  Barrister  for  the  consideration  of  the 
Court  is,  whether  it  was  necessary  that  the  objector  should 
state  in  his  notice  of  objection  upon  which  particular 
list  of  voters  his  name  was  to  be  found.  The  cases  cited 
clearly  establish  that  it  is  necessary. 

[BoviLL,  C.  J.  In  the  cases  you  rely  on  there  was 
nothing  to  indicate  on  which  of  several  lists  the  objec- 
tor's name  appeared.  But  to  people  who  live  in  the 
neighbourhood  it  is  quite  possible  that  Golbome  Street 
may  be  a  description  which  would  give  full  information 
on  that  point. 

Brett,  J.  Suppose  an  objector  described  himself  as 
"  on  the  list  of  voters  for  St.  James'  Street,"  or,  "on  the 
list  of  voters  for  Hanover  Square  ?  "] 

It  maybe  doubtful  whether  the  constituency  generally 
would  be  aware  in  what  parishes  the  street  and  square 
in  question  were  respectively  situated.  However,  if  the 
Eevising  Barrister  had  found  that  there  was  but  one 
Golbome  Street,  and  that  everybody  knew  perfectly  well 
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where  it  was,  and  what  list  it  indicated,  the  case  might  1870. 

then  be  one  of  misnomer  within  sect.  101.    Here,  how-  allks 

ever,  the  Bevising  Barrister  has  found  no  such  facts,  qs^ses 
and  the  Court  will  not  presume  them. 

[The  respondent  did  not  appear.] 

BoviLL,  C.  J.  I  think  the  case  should  go  back  to  the 
Bevising  Barrister  for  amendment  The  matter  stands 
thus.  If  the  description  in  the  notice  be  one  that  would 
be  commonly  understood  to  designate  the  list  on  which 
the  objector's  name  was  to  be  foimd,  the  notice  would  - 
be  sufficient;  otherwise  not.  This  amendment,  when 
made,  will  decide  the  case. 

Case  remitted  for  amendment. 

The  case  was  returned  by  the  Eevising  Barrister  with 
the  following  addition : — 

There  is  only  one  Ootbome  Street  in  the  borough  of 
Warrinffton,  and  that  is  in  the  township  of  Wdrri/nffton, 
and  the  description  of  the  abode  given  would  be  com- 
monly understood  in  the  borough  as  designating  the 
list  for  the  township  of  Warrington. 

Holher,  Q.C.  {T.  J.  Barstow  with  him)  (a),  urged  that 
the  amendment  made  did  not  answer  the  objection. 
"  The  list  for  Golbome  Street "  was  not  a  description  of  a 
list  of  any  township,  nor  had  the  Bevising  Barrister 
found  that  it  was  commonly  understood  to  be  such  a 
description.      His    finding    expressly  referred  to  the 

(a)  May  3,  Coram  BoviU,  C.  J.,      and  BreU,  J. 
Keating,  J.,  Montague  SnMf  J., 
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1870.       description  of  the  abode-,  whereas,  in  fact,  no  abode  was 
~^^^       described  in  the  notice,  though  that,  no  donbt,  had  not 
^'  been  made  a  specific  gi'ound  of  objection. 

BoviLL,  C.J.  This  case  was  virtually  disposed  of 
when  last  before  the  Court*  The  Court  we)«  then  oi 
opinion  that  if  the  description  given  would  be  com- 
monly understood  as  designating  the  list  on  which  the 
objector's  name  was  to  be  founds  this  would  be  a  suffi*^ 
cient  notice.  The  case  having  been  sent  •  back  for 
amendment,  the  Revising  Barrister  has  returned  it,  with 
a  statement  that  the  description  of  the  abode  given 
would  be  commonly  understood  in  the  borough  as  desig- 
nating the  list  for  the  township  of  WarriTiffUm' — ^  gtate^ 
ment  which  would  be  perfectly  plain,  but  for  thiB  iBtao- 
duction  of  the  word  "  abode."  Looking,  however,  to  the 
fact  that  in  the  notice  referred  to  there  is  no  description 
of  the  abode  given,  it  is  quite,  obvious  that  the  oxily 
description  given  to  which  the  Revising  Banister  cbtil3 
mean  to  refer,  must  be  the  description  given  in  the 
words  "  on  the  list  of  voters  for  Oolbome  Street,'*  &c., 
and  which  formed  the  subject  of  the  appellant's  objec- 
tion. The  decision  of  the  Revising  Barrister  will  there- 
fore be  affirmed. 

Montague  Smith,  J.  Not  having  been  present  at 
the  former  argument,  I  give  no  opinion. 

Brett,  J.  The  description  in  the  notice  is  no  doubt 
an  inaccurate  one,  and  the  only  question  is  whether  it 
is  brought  within  the  lOlst  section,  so  as  to  be  "  com- 
monly understood."  I  think  it  is,  and  that  the  additional 
statement  of  the   Revising  Barrister  brings  the  case 
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exactly  within  what  fell  from  the  Court  when  the  case       1870. 
was  last  before  us. 


Allfn 

Decision  afKnned. 


ijEI^JKS 


Attorney — For  Apjjellant,  H,  B.  Fnrington,  for   W, 

leader,  Wigan, 
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CASES 

ARGIHilD  AXD  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS- 

UNDER  THE  STAT.  G  YICT.  c.  18, 


IN 


MICHAELMAS  TERM,  1870, 


AND 


HILARY  AND  EASTER  TERMS,  1871, 

IN  THE 

THIRTY-FOURTH  YEAR  OF  QUEEN  VICTORIA. 


Taylor,  Appellant ;    The   Overseers  of  St. 
Mary  Abbott's,  Kensington,  Respondents,  ^^70. 

Nov.  11. 

THE  case  stated : —  A,  daimed 

the  franchise 

Samiiel  Thomas  Taylor  was  of  full  age  and  not  sub-   as  a  lodger. 

.     .  ,  ,       T  .  . .  He  had  rented 

ject  to  any  legal  incapacity,  lodgings  ot 

sufficient 
value,  and  for 
a  sufficient 

time,  where  his  wife  and  children  lived,  but  he  slept  there  only  once  or  twice  a  week. 

The  rest  of  his  time  he  spent  in  rooms  found  for  him  by  his  employers,  in  the  same 

house  with  an  invalid  of  whom  he  had  charge : — Utld,  that  the  residence  in  the 

lodgings  first  described  was  sufficient  (a). 

(a)  See  the  next  cue. 
VOL.  I.     H.c.  o  o 


Kensington. 
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1870  -^^^^  ^^^^  Samml  TIwdios  Taylor  had  duly  claimed  to 

— have  his  name  inserted  on  the  register  of  persona  enti- 

Taylor  ®  ^ 

V.  tied  to  vote  for  members  to  serve  in  Parliament  for  the 

The  Over- 

HKERs  OF      borough  of  GJielsea,  in  respect  of  the   occupation  of 
Abbott's,      lodgmgs  within  the  said  borough.     To  his  clfidm  was 
annexed  a  declaration  in  the  form,  attested  and  certi- 
fied in  manner  prescribed  by  the  Act  for  the  Amendment 
of  the  "  Representation  of  the  People,  1867." 

The  said  claimant  had  taken  tlie  lodgings  aforesaid, 
and  liis  wife  and  family  had  occupied  them  and  resided 
in  them  during  the  twelve  months  immediately  pre- 
ceding the  last  day  of  July  last  past. 

Under  the  circumstances,  and  for  the  reasons  herein- 
after stated,  the  claimant  had  slept  in  the  lodgings 
aforesaid  during  the  twelve  months  aforesaid  in  every 
week  one  night,  and  in  some  two  nights  only. 

During  tlie  twelve  months  aforesaid  the  claimant  had 
been  employed  as  attendant  upon  a  gentleman,  who, 
though  not  an  invalid  in  the  ordinary  sense  of  the  word, 
suffered  from  so  excessive  an  addiction  to  ardent  spirits 
and  tobacco,  that  his  relatives  and  friends  deemed  it 
necessary  that  some  one  should  be  in  constant  attend- 
ance upon  him,  with  the  view,  partly  by  example  and 
partly  by  a  judicious  dilution  of  the  spirits  supplied  to 
hun,  and  diminution  of  the  supply  of  tobacco,  if  not  of 
checking  the  consumption,  of  at  any  rate  diminishing 
the  efiTect  of  his  too  great  indulgence  in  strong  drinks 
and  tobacco. 

All  this  supervision  over  the  habits  and  tastes  of  the 
gentleman  was  to  be  exercised  without  his  knowledge, 
and  in  order  to  enable  the  claimant  to  perform  efficiently 
such  his  duties,  and  to  enable  himself  at  all  hours  of 
the  day  to  throw  himself  in  the  way  of  the  said 
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gentleman,  and  thus  become  his  constant  companion       1870. 

both  at  his  meals,  at  home,  and  when  he  took  his  walks  taylou — 

abroad,  the  friends  of  the  said  gentleman  deemed  it  m^  q 

necessary  and  desirable  that  the  claimant  should  lodge  ubibs  of 

•^  ®         St.  Mary 

in  the  same  house  with  the  said  gentleman,  and  did  in  Abbott's, 
fact  take  two  rooms  as  lodgings  for  the  said  claimant  at 
No.  22,  Porteus  Road,  Maida  Hill,  that  being  the  house 
where  the  said  gentleman  also  lodged.  With  the  ex- 
ception of  the  few  nights  in  each  week  when  tlie 
said  claimant  slept  at  the  lodgings  in  Edge  Terrace  as 
aforesaid,  he  slept  in  the  said  lodgings  in  Porteits 
Boad,  so  provided  for  him  by  his  employers  as  afore- 
said. 

Upon  the  occasions  when  the  said  claimant  slept  away 
from  Portetcs  Boad  he  always  mentioned  the  fact  to  the 
landlord  of  the  house  in  Portetis  Boad  before  he  left. 

It  was  contended  on  behalf  of  the  claimant,  that  by 
such  occupation  of  the  lodgings,  in  respect  of  which  he 
claimed,  by  his  wife,  and  such  residence  therein  by  him- 
self as  aforesaid,  he  was  duly  qualified  to  have  his  name 
inserted  on  the  register.  The  Bevising  Banister  held 
that  such  residence  was  not  sufficient  to  qualify  him, 
within  the  meaning  of  the  3rd  sub-section  of  the  4th 
section  of  the  "  Eepresentation  of  the  People  Act,  1867," 
and  disallowed  the  claim. 

If  this  decision  were  wrong,  the  name  of  the  said 
claimant  was  to  be  inserted  in  the  register ;  if  right,  the 
register  was  to  remain  as  it  was. 

Oassfwell  for  the  appellant    The  residence  at  Chelsea 

is  sufficient    The  words  of  the  stat.   30  &  31   Vict, 

c.  102,  sect.  4,  sub-sect  3,  are  ''  Has  resided  in  such 

lodgings  during  the  twelve  months,"  &c.    Besidence  has 

0  0  2 
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ISTO. 


— ■— —  «« 


l)eon  repeatedly  defined    Thus  in  Rogers  on  Elections  (a), 

a  i^ermanent,  unbroken  dwelling  in  a  particular  place  is 

v]  J  ivv^uiiv^l  to  constitute  residence;  absence,  no  matter 

^^1^^*^     how  Iv^ur  ooutinued,  if  there  be  a  power  of  returning  at 

A^  kJ:^*Z     a**v  lime  and  an  intention  to  return  whenever  it  may 

KTys;>v^vv  ^  .^  pleasure  or  convenience,  will  not  prevent  a  con- 

$:rticti>'e  iQgal  residence." 

[Brett,  J.  May  it  not  be  suggested  that  the  claimant 
had  hound  himself  to  be  away  four  days  a  week  ?] 

There  is  nothing  in  the  case  to  support  such  a  conten- 
tion. 

In  Powell  V.  Guest  (6),  Erie,  C.J.,  in  his  judgment 
said,  "Now  the  doctrine  appears  to  me  to  be  laid 
down  very  correctly  in  Elliott  on  Registration  (c).  In 
order  to  constitute  residence,  a  party  must  possess  at  the 
least  a  sleeping  apartment,  but  an  uninterrupted  abiding 
at  such  dwelling  is  not  requisite.  Absence,  no  matter 
how  long,  if  there  be  the  liberty  of  returning  at  any 
time,  and  no  abandonment  of  the  intention  to  return 
whenever  it  may  suit  the  party's  pleasure  or  convenience 
so  to  do,  will  not  prevent  a  constructive  legal  resi- 
dence." 


[WiLLES,  J.  Suppose  a  man  to  have  a  lodging  in  the 
country  as  well  as  a  house  in  London^  and  that  he  goes 
out  of  town  to  the  former  every  week  from  the  Saturday 
to  the  Monday.  May  he  not  be  said  to  reside  at  either  ? 
If  not,  then  every  one  who  has  a  country  house  and  a 


(a)  P.  85  of  9th  ed.  N,  S.  72. 

{b)  Hopw.  ds  Ph,  149;  18  C.  B^         (e)  2nd  ed.  p.  204. 
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town  house,  and  uses  both  from  time  to  time,  may  have 
a  difficulty  in  showing  that  he  resides  anywhere.] 

In  Pryim*s  case  (a),  the  voter  was  Professor  of 
Political  Economy  at  Camhidge.  He  had  a  private 
residence  about  sixteen  miles  from  Ca7)ibridge,  but 
rented  two  rooms  in  Cambridge,  which  he  occasionally 
occupied  during  the  year.  His  vote  for  the  borough  of 
Camh-ufgc  was  objected  to  on  the  gi'ound  of  non-resi- 
dence, but  the  Committee  of  the  House  of  Commons 
held  it  good. 

InClarke's  case{b),  the  voter  had  fonuerly  lived  at  Great 
ifarlow,  but  for  three  yeai*s  past  had  lived  in  London, 
following  his  employment  as  an  omnibus  conductor,  his 
wife  and  children  continuing  to  live  in  his  home  at 
Great  Marlo^v,  for  which  he  continued  to  i)ay  tlie  rate?. 
During  the  three  yeara  he  only  slept  four  nights  at 
Marlow  at  intervals.  The  Committee  decided  that  his 
vote  was  good. 

In  Whithoivi  v.  Thomas  (c),  though  the  Court  dis- 
allowed the  vote,  it  was  not  because  there  was  not  a 
sufficient  dwelling  or  abiding  stated  in  the  case,  but 
because  the  Court  thought  the  residence  merely  colour- 
able and  not  bond  fide.  The  judgments,  especially  of 
Coltm^n  and  Erie,  J  J.,  in  that  case  are  favourable  to  the 
p'resent  claim. 


1870. 

Taylor 

V. 

The  Over- 

.SEERS  OF 

St.  Mart 
Abbott's, 

KENSINQTOy. 


No  counsel  appeared  for  the  respondents. 


BoviLL,  C.J.    This  case  is  scarcely  distinguishable 


(a)   WoLftTBtan  4*  Dtw^  61,  Cam- 
bridge  election,  1867. 
(6)  Barrow  d:  AuUin,  83,  Mar- 


low  election.    See  also  Ackroycti 
case,  Ibtd,  189,  Wiffon  election, 
(c)  1  Lutw,  Rcff.  C,  125. 
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* 

1870.        fro^  ^h®  oixiinary  case  of  two  residences,  one  in  town,  one 
^I^tlobT"   ^^  ^^®  countiy.    A  merchant  in  the  city,  at  the  house 

,^  ^  where  he  carries  on  his  business,  has  a  bed-room  and 

Thb  Oveb- 

8ESBS  OF      other  accommodation,  and  makes  use  of  it  for  several 

St.  Mart 

Abbott's,     nights  of  the  week,  whenever  he  may  find  it  convenient 

KElfSINOTOK. 

or  necessary  to  stay  for  the  despatch  of  letters  or  other 
business.  That  would  surely  not  prevent  his  residence 
in  the  country  or  in  another  distant  part  of  London 
being  his  residence.  Here  the  claimant  always  had  the 
option  of  returning  when  he  pleased.  He  had  not 
bound  himself  to  reside  anywhere  else.  The  conveni- 
ence for  sleeping  was  found  for  him  by  the  friends 
of  the  gentleman  whom  he  attended,  but  he  was  not 
bound  to  sleep  there.  I  think  that  the  decision  was 
wrong,  and  must  be  revei'sed. 

WiLLES,  J.  It  seems  that  the  claimant  might,  if  he 
thought  proper,  when  detained  by  business,  illness,  stress 
of  weather,  or  other  cause,  sleep  in  the  apartments  pro- 
vided by  his  employers,  or,  if  he  pleased,  lie  need  never 
sleep  there  at  all.  He  was  tmder  no  obligation  to  do 
so.  It  is  then  simply  the  case  of  a  man  having  busi- 
ness premises  and  a  bed-room  in  one  place,  and  his  wife 
and  family  in  another.  He  cannot  be  said  not  to  reside 
with  his  family  merely  because  he  sometimes  sleeps  at 
his  place  of  business. 

EEATlNa,  J.  I  am  of  the  same  opinion.  The  claimant 
had  a  residence,  within  the  meaning  of  the  Act^  where 
he  resided  with  his  wife  and  family.  He  had  no  other 
residence  properly  so  called.  If  the  other  were  in  any 
sense  his  residence,  it  did  not  make  the  first  one  the 
less  so. 
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Bkett,  J.  I  am  of  tlie  same  opinion-    It  appears  to 

me  a  clear  case. 

Decision  reversed 

Attorneys — ^For  appellant,  SJiepheard  &  Son, 


1870. 
Tatlob 

V. 

The  Oyer- 

8SEB8  0F 

St.  Mart 

Abbott's, 

KBNSiNaTOir. 


Bond,  Appellant ;  The  Ovebseebs  of  St. 
George,  Hanoyer  Square,  Respondents. 

'PHE  case  stated, — 

At  a  Court  held  for  the  revision  of  tlie  list  of  voters 
for  the  parish  of  St  Geoiye,  Hanover  Square,  in  the  city 
of  Westminster,  tlie  Eevisiug  Barrister  decided  that 
Thomas  Bond  was  not  entitled  to  have  his  name  inserted 
in  the  register  of  voters  for  the  said  parish,  against 
which  decision  the  said  Tlwmas  Bond  gave  notice  of 
appeal. 

The  Eevising  Barrister  stated  the  following  facts  for 
the  opinion  of  the  Court : — 

It  was  proved  that  the  said  Thomas  Bo7id  was  of  full 
age  and  not  subject  to  any  legal  incapacity ;  that  the 
said  Thomas  Bond  had  didy  claimed  to  have  his  name 
inserted  on  the  register  as  a  voter,  for  members  to  serve 
for  the  city  of  Westminster,  in  respect  of  the  occupation 
of  lodgings  in  the  parish  of  St  George,  Hanover  Square, 
aforesaid,  and  his  notice  of  claim  was  as  follows : — 


Nw.  11. 

A,  claimed 
the  franchise 
as  a  lodger. 
He  had  rented 
lodgings  of 
sufficient 
value,  and  for 
a  sufficient 
time ;  but  he 
stayed  there 
only  occa- 
sionally! and 
for  a  few  days, 
sometimes  a 
few  weeks  at  a 
time.     The 
rest  of  his 
time  he  lived 
in  D.,  where 
he  kept  an 
establiskment 
all  the  year 
round  : — 
Ildd,  that  the 
residence  in 
the  lodgings 
was  sufficient 


OhxistiAa 


Thomas 


-«*»^'*-,S!«;"S?^  «ss^" 


Justice  of  the  : 
peace  for  the  '  4  rooms, 
county      of    2nd  floor 
Dwtet 


JohnO*If<Man, 
^yOhnrla  Street,  '   3,  PaU  kail 
Berhcley  Square    East,    Secre- 
tary 
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1870. 

Bond 

V. 

The  Over- 

BESBS  OF 

St.  George, 
Hanover 
Square. 


and  to  his  said  claim  was  duly  annexed  a  declaration 
in  tlie  form  attested  and  certified  in  the  manner  pre- 
scribed by  the  "  Eepresentation  of  the  People  Act,  1867;" 
that  the  said  Tlwinas  Bond  had  duly  and  horvA  fide 
occupied,  during  the  twelve  months  required  by  the 
said  Act,  the  lodgings  mentioned  in  his  notice  of  claim, 
that  is  to  say,  that  from  a  date  prior  to  the  last  day  of 
July,  in  the  year  1869,  he  had  been  and  stiU  was  a 
yearly  tenant  of  the  said  lodgings,  and  that  such  tenancy 
could  only  be  teiminated  by  a  six  months'  notice  ;.that 
during  the  twelve  months  pi^eceding  the  last  day  of 
Jidy  last  past  he  had  been  the  sole  tenant  of  the  said 
lodgings,  and  had  occupied  them  separately;  that  the' 
said  TJiomas  Bond  prior  to  and  during  the  period  of  his 
occupation  of  the  said  lodgings  as  aforesaid,  had  occupied 
a  house  at  Tyneliam,  near  Wareham,  in  the  county  of 
i?(W'se/,and  that  there  he  kept  an  establishment  of  servants 
all  the  year  roimd,  and  that  there  he  resided  during 
such  portions  of  the  year  as  he  was  not  in  London ; 
that  the  said  Tlwmas  Bond,  when  in  L(mdon,  resided 
in  the  lodgings  aforesaid,  during  the  twelve  months 
immediately  preceding  the  last  day  of  Jidy  last  past ; 
and  he  had  resided  in  his  said  lodgings  during  the 
following  periods,  that  is  to  say :  in  the  year  1869,  from 
the  24th  tUl  the  28th  of  September  ;  from  the  10th  till 
the  15th  oi  Noveinhcr ;  and  in  the  year  1870,  from  the 
23rd  of  AiyrU  till  the  21st  of  May ;  from  the  26th  of 
May  till  the  31st  of  May;  from  the  9th  till  the  23rd 
of  Juiu;  and  from  the  27tli  of  June  till  the  4th  of 
July, 

It  was  contended,  on  behalf  of  the  said  Tlionias  Bond, 
that  such  occupation  of,  and  residence  in,  the  said  lodg- 
ings, in  respect  of  which  he  claimed^  wxre  sufficient  to 


Squaab. 
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qualify  him  to  have  his  name  inserted  in  the  register.        1870 
The  Revising  Barrister  held,  that  such  residence  as  — r 

^  '  Bond 

aforesaid  was  not  sufficient,  and  that  the  said  Thonias    „    \ 
Bond  had  not  resided  in  the  said  lodgings  for  tlie  period      skbbs  op 

St.  Geobok, 

and  in  the  manner  enacted  by  the  3rd  sub-section  of     Hanovsr 
the  4th  section  of  the  "  Eepresentation  of  the  People 
Act,  1867,"  and  disallowed  his  claim. 

If  the  Bevising  Barrister  was  wrong  in  so  deciding, 
the  name  of  Thomas  Bond  was  to  be  inserted  in  the 
register ;  if  right,  the  register  was  to  remain  as  it  was. 

Shield  for  the  appellant.  This  case  greatly  resembles 
the  one  just  argued  («);  but  the  facts  are  here  even 
more  strongly  in  favour  of  the  appellant.  An  idea 
seems  to  have  been  entertained  that,  because  he  had  a 
place  of  residence  at  Tyneham,  he  cotdd  not  be  said  to 
reside  in  Charles  Street, 

m 

[WiLLES,  J.  In  the  Northallertm  Election  Petition  (6), 
a  farmer  had  a  small  farm  within  the  limits  of  the 
borough.  On  the  land  was  a  house,  for  which  he  paid 
the  rates  and  taxes,  and  of  which  he  was  the  exclusive 
occupier  ;  but  he  allowed  his  sister  to  live  there  as  his 
guest  He  slept  there  only  occasionally,  and  on  those 
occasions  his  sister  attended  on  him ;  and  I  thought, 
and  decided,  that  though  a  slight  case,  it  was  really  one 
of  residence.] 

[Shield  was  stopped  by  the  Court.] 


{a)  See  the  preceding,  Taylor  v.  (h)  O'MaUcij  and  Hank.  Eltct. 

Oveneert  of  St.  Mary,  Kentington,      CateSj  p.  171. 
ante,  p.  421. 
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1870.  ^^  counsel  appeared  for  the  resfiAndent^^ 


BoyD 

T. 

The  Ote»- 

HEEBS  OF 

St.  Geoboe, 
Hasottb 

S<2CAR£. 


BovTLL,  C.  J.  It  api«ars  that  the  appellant  was  the 
sole  tenant  of  the  ironis  in  qnestion,  nnJer  terms  to 
give  six  months'  notice  of  his  intention  to  leave.  Xo 
one  else,  without  his  penmssion,  could  or  did  occupy. 
It  is  true  that  there  was  no  wife  or  child  to  represent 
him  as  oceui»ier ;  hut  he  was  sole  tenant,  and  had  the 
power  of  coming  to  the  rooms  as  often  as  he  pleased  ; 
which  jiower  he  appears  to  have  exercised,  sleeping  and 
sta>'in«^  there  from  time  to  time  as  is  fuimd  in  the  case. 

It  is  sufficient  that  there  he  resided.  It  is  not 
necessary  that  the  residence  shoiU»l  be  continuous  an<l 
uninteniipted  The  case,  of  course,  is  essentially  difle- 
rent  from  that  of  a  man  who  abandons  his  intention  of 
returning.  In  fact,  it  comes  to  the  illustration  used  by 
the  Court  in  the  preceding  case,  of  a  man  possessing  a 
town  and  a  countrj'  residence.  The  i>ossession  of  botli 
at  the  same  time  is  of  common  occurrence,  and  if 
unbroken  residence  were  held  to  be  intended  by  the 
statute,  a  man  who  had  two  such,  and  went  occasionally 
to  reside  in  either,  might  be  held  to  have  no  residence 
at  all  for  the  purpose  of  voting.  I,  therefore,  think  that 
the  decision  of  the  Bevising  Barrister  was  wrong,  and 
must  be  reversed. 


WiLLES,  J.  I  am  of  the  same  opinion.  The  decision 
of  the  Bevising  Barrister  amounts  to  this^  that  a  man 
cannot  have  two  residences. 

Eeatikg,  J.    I  am  of  the  same  opinion. 


Brett,  J.    In  this  case,  the  Bevising  Barrister  having 
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found,  as  a  fact,  the  occupation  to  be  what  is  required       jgj^Q 
by  30  &  31  Vict.  c.  102,  sect.  4,  sub-sect.  2,  the  only        ^^ 
question  remaining  is,  was  there  a  sufficient  residence  ?     m     q 
Erie,  C.  J.,  in  Powell  v.  Gnest  (a),  adopted  the  language      »«««»  or 
of  Elliott  on  Begistration :    "  In  order  to  constitute      Hanover 
residence,  a  party  must  possess,  at  the  least,  a  sleeping 
apartment ;  but  an  uninterrupted  abiding  at  such  dwel- 
ling is  not  requisite.     Absence,  no  matter  how  long,  if 
there  be  the  liberty  of  returning  at  any  time,  and  no 
abandonment  of  the  intention  to  return  whenever  it 
may  suit  the  party's  pleasure  or  convenience  so  to  do, 
will  not  prevent  a  constructive  legal  residenca"    Here, 
the  claimant  is  a  tenant  from  year  to  year  of  rooms, 
including  a  sleeping  apartment,  mth  power  at  any  time 
to  return,  and  of  his  intention  to  return  there  is  strong 
evidence.     He  is,  therefore,  within  the  definition  of 
residence  so  laid  down.    That  decision,  moreover,  has 
been  long  acted  on,  and  must  be  taken  to  have  been 
known  as  part  of  the  law  to  the  framers  of  this  statute. 
I  think,  therefore,  the  decision  must  be  reversed. 

Decision  reversed. 

Attorneys — ^For  Appellant,  JRogerson  &  Ford. 

(a)  Ilopw,  <t-  Ph,  156. 
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1870. 


Nov.  11. 

In  30  k  31 
Vict.  c.  102, 
8.  5,  the  words 
"  entitled 
cither  as 
lessee  or 


Somerton, .  ^*'t'<>"  ^«»^» 
John  /)cnton,near 

'     AfancheUer 


Annuity    or    rent- '  Crown    Point    and 
charge,  arifting  out  '     Ashton  Road,  Den- 


Warburton,  Appellant ;  The  Oveb^ebbs  of 
Denton,  Lancashire,  Respondents. 

THIS  was  an  appeal  from  the  decision  of  the  Eevising 
Barrister  for  the  south-eastern  division  of  Zaw- 
cashire. 

The  case  stated : — John  Soinerton,  described  on  the 

aasignee  "  ,      i. 

(construed  by    list  of  claimants  to  be  inserted  on  the  list  of  voters 

reference  to        «       ,  ^  -       o  -r^     ^  r  ^^ 

sect.  20  of        for  the  township  oi  JJai((/fi  as  follows  : — 

2WilLi, 
c.  45)  mean 
the  lessee  or 
assignee  of  a 
lease  of  tene- 
ments capable 
of  occupation, 
and  do  not 
apply  to  the 
eettui  que  use 
of  a  chattel 
rent  chaii^. 

/.  S.  olamied 
to  vote  in 
respect  of  an 
annuity  or 
rent  charge 
arising  out  of 
lands  held  for 
a  term  of 
more  than  60 
years,  deter- 
minable on 
Hyea.    O,  L., 
the  settlor, 
being  seised 
in  fee  of  the 

lands,  conveyed  them  to  trustees,  to  the  use  of  himself,  for  50  years.  (This  teim  had 
determined.)  Afterwards,  for  the  term  of  100  years,  if  certain  persona  should  so  long 
liTe.  And  **  to  the  further  use  {inter  alia)  that  /.  S.  (the  claimant)  should,  during  the 
said  term  of  100  years,  receiye  out  of  the  rents  and  profits  a  yearly  rent  chaige  of  £10." 

Bdd,  that  /.  S,  was  neither  '*  lessee  "  nor  **  assignee  "  within  sect.  5  of  30  &  81  ViH. 
c.  102. 

Quasre,  if  the  proviso  to  sect.  20  of  2  Will,  4,  c.  45  is  intentionally  omitted  from 
Met.  5  oi  30  &  31  Vict.  c.  1021 


of  lands  and  build- 
ings, held  for  a 
term  over  60  years, 
determinable  on 
lives 


ton.  CkarUi  Wal' 
ler  and  others,  oc- 
cupying tenants. 
John  ThomhM  and 
others,  trustees 


was  duly  objected  to  by  Jnvus  RemJuiw  Cooper. 

The  said  John  Sonurion  claimed  to  be  entitled  to 
have  his  names  inserted  in  the  register  of  voters  for  the 
said  township  of  De^nton,  in  respect  of  his  interest  under 
a  deed  of  settlement,  dated  the  5th  Januaryy  1837,  and 
made  between  Gabriel  Ikipton,  of  Deiiton,  in  the  county 
of  Lancaster,  gentleman,  of  the  one  part;  and  John 
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ThornJiill,  of  Doiton  aforesaid,  hatter,  Oabriel  Lupton, 
the  younger,  oiDentwi  aforesaid,  hatter,  and  Robert  Cook^, 
of  Denton  aforesaid,  shopkeeper,  of  the  other  part. 

A  copy  of  the  deed  accompanied,  and  was  to  be  taken 
as  part  of  the  case ;  but  the  material  facts,  and  the 
limitations  of  the  deed,  were  shortly  as  follows  : — 

Oabriel  Lupton,  the  settlor,  was  seised  of  an  estate  of 
inheritance  in  fee-simple  in  certain  lands  and  heredita- 
ments, ill  the  said  township  of  Denton. 

By  the  before-mentioned  deed  he  conveyed  these 
lands  and  hereditaments  to  the  said  John  ThonHiUl, 
Gabriel  Lupton,  the  younger,  and  Robert  Cooke,  their 
heirs  and  assigns,  for  ever,  to  the  uses  and  upon  the 
trusts  in  the  said  indenture  declared,  viz.,  "  To  the  use 
of  the  said  Gabriel  Lupton,  the  elder,  and  his  assigns, 
for  and  during  the  term  of  fifty  years,  if  he  the  said 
Gabriel  Lupton,  the  elder,  so  long  live,  and  immetliately 
after  the  determination  of  the  said  term  of  fifty  years, 
determinable  as  aforesaid,  and  subject  thereto  from 
thenceforth  for  and  during  the  term  of  100  years,  if 
Mavj/  Licpton,  William  Liipton,hTothei  of  the  said  Gabriel 
Lupto7i,  the  elder  (and  other  lives  therein  named,  which 
said  cesttiis  que  vie  were  the  several  annuitants  therein- 
after mentioned  and  more  particularly  described),  or  any 
of  them,  should  so  long  live."  The  said  term  of  fifty  years 
had  determined  since  the  date  of  the  said  indenture. 

Then  followed  certain  uses  which  were  not  material 
to  the  present  case,  inasmuch  as  they  affected,  and  were 
for  the  benefit  of  persons  since  deceased,  or  not  inte- 
rested in  the  present  case.  Subject  to  the  last-named 
and  now  expired  uses,  the  deed  then  declared  tlie 
following  uses : — 

''  And  to  this  further  use,  intent,  and  purpose,  that 


1870. 

Wabburton 

V. 

The  Oveb- 

BEEBSOF 

Denton, 

LiLNCASHIRI. 
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1870        John  Somerton,  of  Benton  aforesaid,  hatter  (the  person 

claiming;  to  be  entitled  to  have  his  name  inserted  in  the 

Warburton  *^ 

V.  register),  his  executors,  and  administrators,  shall  thence- 

The  Ovib- 
sEERs  OF      forth,  during  the  said  term  of  100  years,  determinable  as 

Lahcashire.  aforesaid,  have,  receive,  and  take,  by  and  out  of  the 
rents,  issues,  and  profits  of  the  said  messuages,  lands, 
and  hereditaments  hereinbefore  mentioned  to  be  hereby 
appointed,  granted,  or  released,  one  annuity  or  yearly 
rent-charge  or  sum  of  £10  of  la^vful  British  money." 
Then  followed  similar  uses,  or  gifts  of  different  yearly 
sums  in  favour  of  other  persons,  who,  or  whose  repre- 
sentatives, claiming  in  right  of  their  ancestoi-s  or  testa- 
tors, or  being  husbands  claiming  in  right  of  their  wives, 
also  seek  to  have  their  names  retained  on  the  register 
of  voters.  Such  other  persons  had  been  duly  objected 
to  by  the  said  J.  R  Cooper,  and  their  names  were  to  be 
found  in  a  "  schedule  annexed  to  the  case."  The  said 
deed  contained  a  trust  for  sale  of  the  said  lands,  here- 
ditaments, and  premises,  to  be  exercised  on  the  deter* 
mination  of  the  said  term  of  100  years,  so  limited  to 
the  said  John  Thomhill,  Gabriel  Litpton,  the  younger, 
and  Robert  Cooke,  The  proceeds  of  the  sale  were  to  be 
distributed  amongst  the  legal  personal  representatives 
of  the  said  annuitants. 

The  deed  contained  no  power  of  distress  on  any  of  the 
said  settled  lands  and  hereditaments,  in  case  of  default 
in  payment  of  such  annuities. 

There  were  provisoes  in  the  said  deed  in  the  following 
words : — 

"  Provided,  and  it  is  hereby  declared,  that  if  any  of 
the  said  annuitants,  including  the  widow  of  the  said 
James  Lwpton,  his  or  her  executors  or  administrators, 
shall  make  sale  or  mortgage  of  his  or  her  annuity  under 


XXXIV.  VICTORIA.  435 

the  trusts  of  these  presents^  or  any  part  thereof,  such        1870. 
annuity  shall  thenceforth  be  forfeited,  and  be  as  an    wabbubton 
accumulation  to  the  estate.     Provided  lastly,  and  it  is     rj^^  q^^^^ 
hereby  declared,  that,  notwithstanding  anything  herein-      JP^  ^' 
before  contained,  on  the  death  of  any  of  the  said  annui-    Lancishhik. 
tants  from  time  to  time  without  leaving  issue,  his  or 
her  share  or  annuity  shall  not  go  to  his  or  her  executors 
and  administrators,  but  in  augmentation  of  the  others* 
share  or  annuities." 

It  was  admitted  that  the  said  yearly  payments  were, 
in  each  case,  of  the  annual  value  of  £5  and  upwards. 

It  was  objected,  first,  that  the  said  yearly  payment 
was  not  a  rent-charge,  but  a  chattel,  and,  therefore,  not 
within  the  statutes  of  8  Hen,  6 ;  2  Will,  4,  c.  45 ;  or 
30  &  31  Vict  c.  102 ;  so  far  as  such  statutes,  or  any  of 
them,  confer  the  right  of  voting  on  persons  seised  of 
lands  or  tenements  for  any  estate  in  fee  simple,  or  for 
lives,  of  the  clear  yearly  value  of  405. ;  secondly,  that 
by  the  terms  of  the  said  deed  such  yearly  sum  was  to 
be  paid  out  of  the  rents  and  profits  of  the  said  lands 
and  hereditaments,  and  was  not  charged  on  the  corpus 
of  the  estate,  and,  therefore,  was  not  an  estate  arising 
out  of  land ;  thirdly,  that  the  said  John  Somcrton  was 
not  entitled  within  the  5th  section  of  the  "  Bepresenta- 
tion  of  the  People  Act,  1867  "  (30  &  31  Vict  c.  102). 

It  was  contended  on  behalf  of  the  said  John  Som&rton 
that  he  was  entitled,  as  lessee,  to  a  tenement  for  the  im- 
expired  residue  of  a  term  originally  created  for  a  term 
of  sixty  years,  determinable  on  lives,  of  the  clear  yearly 
value  of  £5,  over  and  above  all  rents  and  charges  pay- 
able out  of,  or  in  respect  o^  the  same,  within  the  5th 
sect,  of  the  "  Eepresentation  of  the  People  Act,  1867  "  (30 
&  31  Vict  c.  102). 
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1870  "^'^^  Eevising  Barrister  held  and  decided,  that  the 

said  John  Somcrton  was  entitled  to  have  his  name  in- 
serted in  the  list  of  voters  for  the  said  township  of  -Den- 


Warbubton 

V. 

The  OvkR" 

SEERS  OF  ton,  in  respect  of  the  (qualification  stated  in  the  said 
Lancashire,  three  columns  of  the  register.  A  list  of  persons  whose 
names  were  set  out  in  the  schedule  annexed,  were  also 
duly  objected  to,  and  the  Revising  Barrister  held  and 
decided,  that  they  were  severally  entitled  to  have  their 
names  retained  on  the  said  register,  for  the  qualifica- 
tions set  opposite  to  their  respective  names,  and  de- 
scribed in  the  column  of  the  said  register ;  they  being 
entitled,  imder  the  said  deed  of  settlement,  by  virtue  of 
similar  uses,  to  that  hereinbefore  stated,  though  the 
amoimt  of  the  yeaily  sums  to  which  they  were  severally 
entitled  was  not  in  eveiy  case  the  same,  and  as  their 
right  to  have  their  names  retained  on  the  said  list  of 
voters  depended  on  the  same  points  of  law  as  those 
raised  in  the  case  of  the  said  John  Somcrton,  the  appeals 
were  consolidated. 

If  the  Court  should  be  of  opinion  that  the  said  John 
Somerton  was  entitled  to  have  his  name  retained  on  the 
said  list  of  voters,  then  his  name,  and  the  names  referred 
to  and  set  forth  in  the  said  schedule,  were  to  be  inserted 
and  remain  on  the  said  list ;  but  if  the  Court  were  of  a 
contrary  opinion,  then  the  names  of  the  said  John 
Sanierton,  and  of  the  persons  mentioned  in  the  schedule, 
were  to  be  erased  from  the  said  list. 

Williams,  Joshua,  Q.C.  (J,  Edwards  with  him).  Tlie 
claimant  is  clearly  not  seised  of  a  rent  charge,  but  has 
merely  a  chattel  interest.  The  question  arises  upon  the 
words  of  sect.  5  of  30  &  31  Fic^.  c.  102.  The  first 
class  indicated  as  "  seised  at  law  or  in  equity,"  refers 
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to  interests  of  a  freehold  character.    Then  follow  the        1870. 
words  under  which  the  claim  is  made,  "  or  who  is  en-    wabburton" 
titled  either  as  lessee  or  assignee,  &c."  ^ 

8EEBS  OF 

Dentoit, 

[WiLLES,  J.    The  claimant  can  hardly  be  said  to  be  a    Lavoabhirb. 
lessee  or  assignee. 

Bbbtt,  J.  What  do  you  take  to  have  been  the  pre- 
cise mode  of  shaping  the  claim  ?] 

It  is  difficult  to  say.  The  Eevising  Bamster  has  not 
found  distinctly  what  the  qualification  was,  or  given  his 
ratio  decidendi,  but  has  mixed  it  up.  The  Legislature 
intended  to  convey  by  the  words  "  lessee  "  the  ordinary 
idea  of  a  landlord  on  the  one  hand,  and  a  tenant  on  the 
other.  This  is  a  chattel  created  by  means  of  the  Sta- 
tute of  Uses  out  of  a  freehold.  Then  the  claimant  does 
not  fulfil  the  requirements  of  the  Act  His  qualifica- 
tion is  not  a  freehold  ;  he  is  not  a  lessee ;  he  is  not  an 
assignee. 

[Brett,  J.    Is  not  this  a  term  ?] 

Not  in  the  sense  of  the  Act  of  Parliament. 

[Brett,  J,    Is  it  a  tenement  ?] 

Perhaps  so;  but  hardly  one  contemplated  by  the 
Act. 

[WiLLES,  J.  It  would  seem  to  be  the  object  of  the 
Legislature  to  put  the  term  of  sixty  years  on  the  same 
footing  with  a  freehold. 

TOL.  I.     H.C.  H  H 
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j^gi^O  Keating,  J.    Do  you  admit  the  ckunant  has  the  ia- 

Warbubton"  te^^^^  though  not  as  assignee  or  lessee  ? 

V. 

Thb  Ovib- 

BSKBs  OF         Brett,  J.    The  qualification  in  this  Statute  and  the 

Denton, 

Lancabhibi.  former  one,  the  Ileform  Act,  are  identical    No  change 
was  made  except  in  the  value  ?] 


That  is  so ;  and  yet  no  one  ever  before  attempted  to 
raise  this  question.     Trotter  v.  Watson  (a),  though  not 
expressly  in  point,  may  be  usefully  referred  to,  where 
the  claimant  had  been  let  into  possession,  and  by  con- 
tract was  entitled  to  have  a  lease  for  ninety-nine  years 
upon  the  fulfilment  of  certain  conditions  thereafter  to 
be  performed,  and  the  Court  held,  that  as  he  was  not  in 
a  position  to  perfect  or  enforce  the  lease,  he  was  not  en- 
titled to  vote  within  the  meaning  of  this  Act  of  Parlia- 
ment.   The  Court  there  seem  to  have  been  of  opinion 
that  to  the  acquisition  of  the  franchise  under  the  words 
in  question,  it  was  essential  that  there  should  be  a 
created  term, 

[Brett,  J.  If  the  holding  be  as  assignee,  will  not 
that  do  ?  as  in  the  case  of  the  words  *'<w  owner,"  and 
"  as  tenant,"  pointing  to  the  actual  occupation,  and  not 
the  right  to  occupy ;  for  the  Eevising  Courts  cannot  try 
a  question  of  title  (6). 

WiLLES,  J.  The  word  "assignee"  seems  most  dan- 
gerous to  you,  for  though,  according  to  your  argument, 
this  man,  not  being  lessee  nor  assignee^  cannot  vote,  yet 


(a)  Ante,  p.  216 ;  S.  0.,  Z.  It.  (6)  Rogen  on  El€cH<mi  (9th  ed.) 

4  a  P,  484.  p.  48. 
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if  he  assign  to  another  tlie  assignee  may !  which  is  ad 
abs^trdnm.] 

The  worJs  must  refer  to  a  lease  in  the  ordinary  sense 
of  the  word.  The  Act  could  not  be  intended  to  autho- 
rise the  creation  of  chattel  interests  for  the  manufacture 
of  votes. 
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No  couasel  appeared  for  the  respondents. 


BoviLL,  C.  J.    The  language  of  sect.  20  of  2  Will.  4, 
c.  45,  throws  some  light,  I  think,  on  the  5th  section  of  the 
Eepresentation  of  the  People  Act,  1867.    It  will  be 
foimd  that  sects.  5  and  6  of  the  last  Act  are  substantially 
re-enactments  of  sects.  18, 19,  and  20  of  the  former  Act, 
except  as  to  value ;  and  looking  back,  therefore,  to  the 
Act  of  2  Will.  4,  c.  45, 1  am  of  opinion  that  the  person 
entitled  as  lessee,  or  assignee,  under  the  Eepresenta- 
tion of  the  People  Act,  1867,  must  be  lessee  or  assignee 
of  a  corporeal  tenement.     It  is  clear  that  tlie  claimant 
in  this  case  is  not  seized  of  any  lands  or  tenements  of 
freehold,  copyhold,  or  other  tenure,  within  the  earlier 
part  of  the  5th  section,  and  therefore  the  question  resolves 
itself  to  this,  whether  he  can  claim  to  be  entitled  either 
as  lessee  or  assignee  of  any  tenement  within  the  mean- 
ing of  the  latter  branch  of  the  5th  section  of  the  Eepre- 
sentation of  the  People  Act,  1867  ?    No  doubt  he  had  a 
tenement,  but  nothing  that  was  corporeal  or  capable  of 
being  the  subject  of  occupation,  as  was  required  by  the 
2  W'Ul.  4,  c.  45.     He  is  only  the  cestui  gue  vse  o{  a 
chattel  rent-charge,  and  therefore,  as  it  seems  to  me,  in 
no  sense  such  lessee  or  assignee  as  the  Eepresentation 
of  the  People  Act  1867,  intended.    The  Act  uses  tlie 

II  H   2 
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1870        ^^*^  "  ^^^^^  "  ^  distinguished  from  a  person  who  is 
seized  of  the  lands  or  tenements  for  a  freehold  interest ; 


Wabbubton 


y-  and  the  term  assignee  means,  I  think,  the  assignee  of  a 

SKEB8  OF      lease  which  had  been  previously  granted  of  similar  lands 

Denton, 

Lancabhibb.  or  tenements.  Under  the  circumstances  the  claimant 
cannot  be  entitled  as  lessee  or  assignee  within  the  mean- 
ing of  the  latter  part  of  the  5th  section  of  the  Eepresenta- 
tion  of  the  People  Act,  1867,  and  the. decision  of  the 
Revising  Barrister  must  be  reversed. 

WiLLES,  J.  I  am  of  the  same  opinion.  If  the  5th 
section  were  read  by  itself,  and  no  light  were  thrown  on 
it  from  any  other  source,  I  should  be  inclined  to  think 
that  the  person  who  framed  the  Act  intended  by  the 
latter  alternative  in  the  section  to  express  generally  that 
the  being  entitled  to  an  interest  in  the  imexpired  resi- 
due of  a  term  originally  created  for  not  less  than  sixty 
years,  should,  for  the  purposes  of  the  franchise,  be  con- 
sidered equivalent  to  being  seised  of  a  freehold  interest, 
and  that  the  words  "  lessee,"  or  "  assignee,"  were  intro- 
duced, not  for  the  purpose  of  limiting  the  class  of  persons 
entitled,  or  the  sort  of  interest  in  respect  of  which  they 
should  be  entitled,  but  of  enumerating  all  persons  occur- 
ing  to  the  mind  of  the  framer  of  the  Act  as  likely  te 
fall  within  the  category  of  persons  entitled  to  the  pro- 
perty specified  in  the  section  other  than  those  seised  at 
law  or  in  equity.  Such  a  construction  would,  however, 
sacrifice  the  precise  and  proper  meaning  of  the  words  "  as 
lessee  or  assignee"  to  the  supposed  intention  of  the 
Legislature ;  and,  on  the  other  hand,  we  must  look  not 
merely  to  the  language  of  the  section,  but  also  to  its 
history,  constituting,  as  it  does,  the  history  of  the  legis- 
lation, by  which,  in  extension  of  the  right  which  for- 
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merly  belonged  to  freeholders  only,  persons  are  now       1870. 
entitled  to  the  county  franchise  in  respect  of  certain    ^j^rburtow 
chattel  interests.  „    Ti 

ThbOvir- 

Tuming  back  to  the  Eefonn  Act,  2  Will  4,  c.  45,  we      mbbb  of 

Dkztton, 
find  the  provisions  of  sect.  5  of  30  &  31  Vict,  c.  102,    Lanoashibi. 

are  not  new,  but  are  to  be  found  almost  word  for  word 
in  sects,  1 9  and  20  of  the  former  Act.  In  that  Act  we 
find  certain  limitations  of  the  right  superadded,  and 
illustrations  of  the  meaning  of  the  Legislature,  which, 
plainly  show  it  was  not  intended  to  confer  the  right  to 
vote  on  persons  possessing  merely  a  chattel  rent-charge. 
To  show  that,  it  is  only  necessary  to  call  attention  to 
the  alternative  in  sect.  20  of  the  Act  of  1832,  which 
after  providing  for  the  cases  of  lessees  and  assignees 
of  the  residues  of  terms  of  sixty  and  twenty  years,  pro- 
ceeds thus :  "  or  who  shall  occupy  as  tetiant  any  lands  or 
tenements  for  which  he  shall  be  hmA  fide  liable  to  a 
yearly  rent,"  &c.  Here  the  words  "lessee  or  as- 
signee "  are  not  used,  but  the  word  "  tenant "  is  intro- 
duced, and  the  word  "  tenements  "  is  distinctly  spoken 
of  as  a  subject-matter,  which  is  capable  of  being  occu- 
pied by  a  tenant.  This  becomes  still  clearer  when  the 
proviso  (which,  by  the  way,  is  not  repeated  in  the  Act 
of  1867,  an  omission  which  may  give  rise  to  further 
litigation),  at  the  end  of  the  20th  section,  is  looked  at, 
that  "no  person,  being  only  a  sub-lessee,  or  the  as- 
signee of  any  under-lease,  shall  have  a  right  to  vote  in 
such  election  in  respect  of  any  such  term  of  sixty 
years  or  twenty  years  as  aforesaid,  unless  he  shall  be  in 
the  actual  occupation  of  the  premises."  Nothing  can 
be  clearer  to  show  tiiat  the  subject-matter  there  referred 
to  must  be  something  that  may  be  the  subject  of  ten- 
ancy and  occupation ;    in   short,   "  premises,"  in  the 
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popular  sense  of  the  ^vorcl.  With  tlie  light  thrown  on 
sect.  5  of  the  Act  of  1867,  by  a  comparison  with  the 
20th  section  of  the  Act  of  1832,  it  is  clear  that  the  words 
"  lessee  or  assignee  "  are  not  applicable  to  a  chattel  rent- 
charge  like  this,  and  looking  at  the  practice  since  the 
Reform  Act  of  1832,  which  has  been  not  to  give  a 
vote  for  the  county  to  the  owner  of  a  chattel  rent-charge, 
I  arrive  at  the  conclusion  that  the  words  "  lessee  or 
assignee,"  in  the  5th  section  of  the  Act  of  1867,  are  not  a 
mere  ignorant  attempt  to  place  a  chattel  interest  of  a 
particular  value  on  the  same  footing  in  all  respects  as 
a  freehold  interest,  but  that  they  are  words  of  limita- 
tion, and  do  confine  the  persons  entitled  to  vote  to  per- 
sons who,  in  ordinary  parlance,  are  lessees  or  assignees. 
With  regard  to  the  difficulty  thrown  out  in  the  argu- 
ment, as  to  whetlier  a  chattel  rent-charge,  having  been 
created  and  assigned,  the  assignee  woidd  not  be  entitled 
to  a  vote,  it  was,  perhaps,  plausible,  but  there  is,  after 
all,  nothing  in  it.  The  obvious  answer  is,  that  such  a 
man  would  certainly  be  entitled  to  the  rent-charge  as 
assignee,  but  he  would  not  be  an  assignee  of  such  an  in- 
terest as  gave  a  vote  to  his  assignor,  and,  therefore, 
would  not  be  entitled  to  a  vote.  Nevio  dot  qtwd  n<yii  habct 


Keating,  J.  I  am  of  the  same  opinion,  though  I 
have  arrived  at  it  with  considerable  reluctance.  I  had 
hoped  that  the  decision  in  favour  of  the  claim  might 
have  been  supported  on  the  ground  that  the  claimant 
being  entitled  to  a  tenement  of  the  required  value^ 
though  only  as  grantee,  might  yet  be  considered  an 
assignee  within  the  meaning  of  the  section.  But  on  re- 
flection, I  am  satisfied  that  in  this  section  of  the  Act  of 
1867,  it  was  not  the  object  of  the  Legislature  to  alter  at 
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all  the  nature  of  the  subject-matter  in  which  the  interest       1870. 
was  to  consist,  from  what  had  been  provided  by  sect.  20   warbubtoji 
of  the  Act  of  1832.    The  words  of  the  latter  section,  and    tbe  Ove 
of  the  5th  section  of  the  Act  of  1867,  are  identically  the      ^I^^  ^r 

L/ESNTOir, 

same,  and  the  only  construction  of  which  the  former  Lancashire. 
section  is  capable,  does  limit  the  words  "  lessee  or  as- 
signee "  to  the  lessee  of  an  interest  in  a  corporeal  tene- 
ment, and  the  assignee  of  such  a  lessee.  In  other  words, 
the  intention  and  effect  of  sect.  5  of  the  Act  of  1867 
seem  to  be  simply  to  reduce  the  value  of  the  qualifica- 
tion from  £10  to  £5,  and  not  to  alter  the  nature  of  the 
qualification. 

I  therefore  think,  under  the  circumstances,  that  we 
must  confine  the  words  "  lessee  or  assignee  "  to  that  to 
which  before  1867  they  were  confined,  viz.,  the  word 
"lessee"  to  a  lessee  of  something  capable  of  occupa- 
tion, and  the  word  "  assignee  "  to  the  assignee  of  such  a 
lessee. 

Brett,  J.  I  have  had  considerable  doubt  upon  this 
case.  I  thought  at  first  that,  though  the  section 
says,  "  is  entitled  either  as  lessee  or  assignee,"  and  the 
present  claimant  is  neither,  it  might  be  possible  to  read 
the  words  as  equivalent  to  "  as  if  he  were  "  lessee  or 
assignee.  But  further  consideration  has  established, 
beyond  doubt,  that  sect.  5  of  the  Act  of  1867  carries 
the  matter  no  farther  than  sect  20  of  the  Act  of  1832. 
The  first  part  of  the  5th  section  corresponds  to  sect.  19 
of  the  Act  of  1832,  and  the  latter  part  describes  the 
same  interests  as  sect.  20  of  that  Act.  It  omits  one  in- 
terest, namely,  the  £50  tenancy  in  counties,  but  in  other 
respects  it  is  the  same.  I  cannot  doubt  that  the  only  in- 
tention of  sect.  5  was  to  reduce  the  value  of  the  qualify- 
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ing  interest  from  £10  to  £5,  so  that  the  question  arises 
whether  an  interest  like  the  present  was  comprised  in 
the  language  of  sect.  20  of  the  Act  of  1832.  Looking 
at  that  section,  and  the  interests  there  described,  I  come 
to  the  conclusion  that  it  was  only  intended  to  comprise 
lessees  or  assignees  of  a  lease,  and  did  not  apply  to  a 
chattel  rent-charge.  I  come  to  that  conclusion  for  the 
reasons  stated  by  my  brother  WiUes,  I  cannot  think 
that  this  is  an  interest  contemplated  in  sect.  20  of  the 
Act  of  1832,  and,  so  far  as  my  experience  (a  rather  long 
one  of  the  Revising  Courts)  goes,  it  has  never  been  con- 
tended that  it  was. 


Judgment  reversed 
Attorneys — For  the  Appellant,  Borne  &  Hunter, 


Kov.  18. 


Cross,  Appellant ;  Alsop,  Eespondent. 


operation     A  T  a  Court  held  for  the  revision  of  the  list  of  voters  for 
I  k  83         i\. 

the  city  of  London,  before  the  Revising  Barrister  for 
the  said  city,  Henry  Daniel  Alsop,  of,  &c.,  duly  objected 


The 

of  82 

Vici.  c.  41, 

8.  19,  which 

enacts  '*  that 

the  OTerseen, 

in  making  out 

the  poor-rate,  shall,  in  every  case,  whether  the  rate  is  collected  from  the  owner  or 

occupier,  or  the  owner  is  liable  to  the  payment  of  the  rate  instead  of  the  occupier, 

enter  in  the  occupier's  column  of  the  rate-book  the  name  of  the  occupier  of  every 

rateable  hereditament,  and  such  oeeufier  shdU  be  deemed  to  be  dtdy  rat^  for  emy 

quaHfication  or  franchise  (U  aforesaid,"  is  not  general,  but  applies  only  where  the  over- 

seers  haye  agreed  in  writing  with  an  owner  to  receive  the  rates  from  him  in  accordance 

with  sect.  8,  or  where  there  has  been  an  order  of  yestiy  for  rating  owners  instead  of 

occupiers,  in  accordance  with  sect.  4.  . 

A.  occupied  as  sole  tenant  two  rooms,  not  structurally  severed  from  the  rest  of  the 
bouse,  but  was  rated,  jointly  with  others,  for  the  whole  house  : — ffeld,  that  (the  rooms 
80  occupied  by  A.  not  beins  aeparaidy  rated)  A.  was  not  the  occupier  of  a  "dweUing- 
honse  "^within  sects.  8  and  61  of  80  k  81  Viet,  c  102,  and  that  sect.  19  of  82  ft  88  Vid. 
e.  ilf  had  no  application. 
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to  Charles  Cross  (hereinafter  called  the  appellant)  being       1870. 
retained  on  the  list  of  the  persons  entitled  to  vote  for       cbobs 
the  election  of  members  for  the  city  of  London,  in       ^^^ 
respect  of  the  occupation  of  dwelling-houses,  under  the 
following  circumstances : — 

The  appellant  yras,  on  the  last  day  of  Jvly,  1870,  and 
had  during  the  whole  of  the  preceding  twelve  calendar 
months  been  an  inhabitant  occupier,  as  sole  tenant,  of 
two  rooms  on  the  second  floor  in  a  house.  No.  6,  Oreai 
Montague  Court,  in  the  parish  of  St  Botolph  Without, 
Aldersgate,  in  the  city  of  London,  as  his  dwelling. 

This  house  is  one  of  which  there  are  many  in  the  city 
of  London,  formerly  used  as  the  dwelling-house  of  one 
family,  but  now  wholly  let  out  in  separate  portions 
to  persons*  who  occupy  the  same  as  their  respective 
dwellings,  or  for  trade,  or  business  offices. 

Such  rooms  occupied  by  the  appellant,  being  part  of 
a  house,  were  not  so  structurally  severed  frem  the  rest 
of  the  building*  as  to  constitute,  of  themselves,  a  house 
according  to  the  legal  definition  of  a  dwelling-house,  as 
laid  down  in  the  case  of  Cook  v.  Humber  (a),  decided  by 
Her  Majesty's  Court  of  Common  Pleas,  with  reference 
to  the  "  Act  to  Amend  the  Eepresentation  of  the  People/* 
2  WUl  4t,  c.  45. 

The  part  of  the  house  occupied  by  the  appellant  was 
let  to  him,  as  tenant,  from  week  to  week,  at  a  weekly 
rent  of  As,  6d,,  under  an  agreement  that  the  owner,  who 
was  his  landlord,  should  thereout  pay  all  the  rates  on 
behalf  of  the  appellant  in  respect  of  the  premises  occu- 
pied by  him,  the  rent  being  higher  than  it  would  have 
been  if  the  appellant  were  personally  to  pay  the  rates 
to  the  collector. 

(a)  K.  A  Q.  418;  8.  C,  11  C.  B,,  N.  8.,  38. 
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1870.  Tlie  rooms  were  let  to  the  appellant  uiifumished,  and 

Cttons  ^°  attendance  was  provided  by  the  landlord^  neither 
Albop  ^^^  ^^y  control  reserved  to,  or  in  fact  exercised  by,  the 
landlord  over  the  same.  The  appellant  alone,  and 
to  the  exclusion  of  the  landlord,  had  the  keys  of  the 
doors  of  Ids  rooms ;  he  also  had  a  key  to  the  door  of 
the  house  opening  into  the  street,  and  enjoyed  under 
his  demise  all  such  easements  and  rights  of  way  as  gave 
him  an  independent  occupation  of  the  part  of  the  house 
so  demised  to  him  as  aforesaid. 

The  landlord  retained  no  part  of  the  house  in  his 
occupation,  and  the  two  tenants  occupying  the  remaining 
parts  of  the  house  occupied  their  several  parts  in  like 
manner  as  the  appellant. 

At  the  time  of  the  passing  of  the  "  Eepresentation  of 
tlie  People  Act,  1867,"  there  were  no  special  enact- 
ments as  to  rating  in  force  in  the  parish. 

The  overseers  of  the  parish  had  agreed  with  the 
owner  to  collect  the  rates  from  him,  and  had,  in  making 
out  the  poor-rate,  entered  in  the  occupier*s  column  of 
the  rate-book  the  name  of  the  appellant,  and  the  other 
two  tenants,  against  the  number  of  the  said  house, 
and  in  the  appropriate  columns  in  line  with  the  said 
names,  the  name  of  the  owner,  the  rental,  the  rateable 
value  of  £14  of  the  whole  house,  and  rate  in  the  poimd, 
alone  appeared 

No  separate  sum,  as  rating  or  assessment  in  respect 
of  the  part  of  the  house  occupied  by  the  appellant,  was 
carried  out  opposite  to  the  name  of  the  appellant,  or  in 
respect  of  the  parts  respectively  occupied  by  the  other 
tenants. 

Both  the  rates  and  the  rent  had  been  duly  paid, 
and  all  other  requisites  not  herein  specifically  men- 
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tioned,  to  entitle  the  appellant  to  be  retained  on  the  list        1870. 

of  voters  as  an  inhabitant  householder,  were  duly  proved.   ^  q^^^ 

Under  the   above-mentioned  circumstances,  it  was        .  ^• 

'  Alsop. 

contended  by  the  objector  that  the  appellant*s  name 
should  be  struck  off  the  said  list  on  the  following 
grounds,  namely, — 1st,  That  the  tenement  occupied  by 
the  appellant  was  not  a  part  of  a  house  occupied  as  a 
separate  dwelling,  and  separately  rated  to  the  relief  of 
the  poor,  within  the  meaning  of  the  "  Sepresentation  of 
the  People  Act,  1867,"  by  reason  of  its  not  being  struc- 
turally severed  from  the  rest  of  the  house,  and  not  being 
in  fact  separately  rated ;  2nd,  That  such  tenement  was 
not  a  rateable  hereditament  within  the  meaning  of  the 
"Poor  Kate  Assessment  and  Collection  Act,  1869;" 
3rd,  That  it  had  been  decided  by  the  Court  of  Common 
Pleas,  in  the  case  of  Hains  v.  CtUhiertson  (a),  that  such 
an  occupier  as  the  appellant  was  entitled  to  be  registered 
as  a  lodger  within  the  meaning  of  the  "  Eepresentation 
of  the  People  Act,  1867,"  and  therefore  could  not  be 
entitled  to  be  registered  as  an  occupier. 

On  behalf  of  the  appellant  it  was  argued  that,  pre* 
vious  to  the  case  of  Cook  v.  Hurnber  (6),  in  construing 
2  Will.  4,  c.  45,  Her  Majesty's  Court  of  Common  Pleas 
had  repeatedly  decided  that  a  person  occupying  sepa- 
rately, in  the  manner  this  appellant  occupied,  part  of  a 
house,  was  entitled  to  be  placed  on  the  register  :  that 
the  case  of  Cook  v.  Eumber  (b)  had  only  decided  that 
the  true  test  whether  a  part  of  a  house  was  a  house 
within  the  meaning  of  the  last-mentioned  Act>  was  not 
the  manner  of  its  occupation,  but  that  the  part  should 
be  structurally  severed  from  the  rest :  that  the  "  Eepre- 

(o)  L.  R.  i  a  P,  62S  (note). 

(6)  K.  d!  0.  413 ;  8.  a,  11  C.  B,,  N.  8.  88. 
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1870.  sentation  of  the  People  Act,  1867/'  M^liich  was  passed  after 
C^^^  the  decision  of  Cook  v.  Humber  (a),  had  made  separate 
Amop  occupation,  not  structural  severance,  the  test,  when 
accompanied  by  separate  rating,  as  to  whether  part  of  a 
house  used  as  a  dwelling  conferred  the  franchise  or  not : 
that  here  the  appellant  occupied  part  of  a  house  as  a 
separate  dwelling,  within  the  meaning  of  the  last-men- 
tioned Act :  that  structural  severance  was  not,  but  that 
such  separate  occupation  as  that  of  the  appellant  was, 
the  test  of  the  rateability  of  an  occupier  of  part  of  a  house : 
that  this  appellant  was  legally  rateable  as  an  occupier, 
in  respect  of  the  tenement  he  occupied,  and  that,  there- 
fore, it  was  a  rateable  hereditament  within  the  meaning 
of  the  "  Poor  Rate  Assessment  and  Collection  Act,  1869:" 
that  he  was  rateable  only  for  what  he  did  occupy,  and 
therefore  was  not  rateable,  either  solely  or  jointly,  in 
respect  of  the  whole  house,  but  by  virtue  of  the  last- 
mentioned  Act  he  must  be  deemed  to  be  duly,  that  is 
separately,  rated  for  the  tenement  he  occupied,  and  was 
entitled  to  every  qualification  and  franchise  depending 
upon  such  rating:  that  the  decision  of  the  Court  of 
Common  Pleas,  in  Hains  v.  CiUlibertson  (b)  was  given 
after  hearing  the  cross  appeal  in  CtUhbertsonY,Hain$(c)y 
where  the  facts  were  insufficiently  stated. 

The  Bevising  Barrister  held,  that,  though  to  the  best 
of  his  judgment,  the  appellant  occupied  part  of  a  house, 
as  a  separate  dwelling,  within  the  meaning  of  the 
words  of  the  61st  section  of  the  "  Eepresentation  of 
the  People  Act,  1867,"  and  was  legally  separately 
rateable  for   that  part,  and   so   far   as   regarded  his 

(a)  K,  4-  0.  413;    S,  C,  11  (e)  Anity  p.  184  ;  S.  C,  L.  JR. 
a  J3.,  iV.  S.  33.                                   4  C.  P.  625. 

(b)  L.  R.  4  0.  P,  528  (note). 
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right  to  the  franchise,  the  "  Poor  Eate  and  Assessment       1870. 
Act,  1869,"  saved  the  same,  either  notwithstanding,  or        j^^^^^ 
in  conseciuence  of  the  overseers  having  so  inserted  his        amop 
name  on  the  rate-book  as  aforesaid,  or  notwithstanding 
they  had  omitted  to  rate  him  separately  for  the  tene- 
ment he  occupied,  yet  that,  being  of  opinion  that  Her 
Majesty's  Court  of  Common  Pleas  had,  in  the  said  case 
of  Hains  v.  Cuthhertson,  decided  that  the  status  of  such 
a  tenant  as  the  appellant  was  that  of  a  lodger,  not  of  an 
occupier,  within  the  meaning  of  the  "  Eepresentation  of 
the  People  Act,  1867,"  he  must  allow  the  objection, 
and  accordingly  struck  the  appellant's  name  off  the  list. 
The  Revising  Barrister  also,  under  similar  circum- 
stances {mutatis  mutandis),  and  on  the  same  points  of 
law,  struck  the    names  of  other  persons  thereunder 
written  off  the  list  of  voters  for  the  city  of  Zondon  as 
occupiers,  all  of  whom  had  been  duly  objected  to  by  the 
said  Henry  Daniel  Alsop,  and  all  of  whom  occupied 
ix)onis,  or  a  room,  in  like  manner  as  the  appellant,  as 
their  dwelling,  and  which  their  respective  tenements 
were  the  qualifications,  intended  to  be  designated  in 
the  third  column  in  the  lists.     The  Revising  Barrister 
consolidated  the  appeals. 

Sir  0,  Honym^m,  Q.  C.  {F.  M.  White  with  him),  for 
tlie  appellant.  The  objection  to  the  vote,  which  the 
Revising  Barrister  held  to  be  fatal,  is  founded  on  a 
misconception  of  the  case  of  Hains  v.  Cuthbertson  (a). 
That  case  was  not  a  decision,  as  the  Revising  Barrister 
seems  to  have  supposed  it  was,  on  the  general  question 
of  what  constitutes  a  lodger. 

(o)  Z.  R.  i  C.  P,  528  (note). 
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1870. 


Cboss 

T. 

Alsop. 


[BoviLL,  C.  J.     The  question  whether  the  claimant  in 

that  case  was  a  lodger,  was  never  submitted  for  our 
decision.] 

It  was  not.  The  franchise  there  claimed  was  no 
doubt  the  lodger  francliise ;  but  the  Eevising  Barrister 
appears  to  have  thought  that  the  claimant  was  precluded 
from  relying  on  that  qualification,  because  he  had 
claimed  to  be  rated  as  an  occupier.  In  that  the  Court 
held  he  was  wrong,  and,  indeed,  the  respondent's 
counsel  himself  admitted  that  he  could  not  support  the 
Revising  Barrister's  decision  (a). 

Putting  aside  that  case,  therefore,  two  questions 
arise, — First,  whether  the  appellant  occupied  "  part  of 
a  house  as  a  separate  dwelling,"  within  sect.  61  of 
the  30  &  31  Vict.  c.  102.  Secondly,  whether  the 
32  &  33  VicL  c.  41,  cures  the  defect  in  the  appellant's 
qualification  arising  from  his  not  being  separately 
rated. 

[The  argument  on  the  first  point  is  omitted,  as  there 
was  no  decision  upon  it.] 

Secondly,  the  appellant  was  the  occupier  of  a  here- 
ditament, for  which  he  was  separately  rateable,  and  the 
32  &  33  Vict,  c.  41,  s.  19,  cures,  for  the  purpose  of  the 
francliise,  any  defect  in  the  rating. 


(a)  By  direction  of  the  Lord 
Chief  Justice,  the  special  case  in 
JIains  V.  CuthlerUon  was  brought 
into  Court,  when  his  Lordship, 
after  reading  it^  again  remarked, 
that  whether  the  clumant  was  a 
lodger  was  not  the  question  sub- 
mitted to  the  Court. 

[The  case  of  ffaim  r.  Outhberi^ 
ion  WAS  not  reported  in  this  series 


because  the  counsel  for  the  re- 
spondent virtually  declined  to 
argue  the  only  question  it  raised, 
wf.,  whether,  on  the  facts  therein 
stated,  the  BeTising  Barrister  was 
bound  as  matter  of  law  to  hold, 
as  he  did,  that  the  claimant, 
haying  claimed  to  be  rated,  could 
not  be  qualified  as  a  lodger.] 
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That  the  appellamt  was  an  occupier,  rateable  within  1870. 
the  43  Miz.  c.  2,  is  decisively  shown  by  what  fell  from  ^^^ 
the  Court  in  Stamper  v.  ITie  Overseers  of  Sunderland  (a).  ^- 

BoviU,  C.  J,,  there  said,  "  Upon  the  facts  submitted  for 
our  consideration  in  this  case,  neither  the  owner  nor  the 
landlord,  nor  any  person  representing  him,  resides  in  or 
occupies  any  part  of  the  house,  and  that  has  always 
been  considered  a  material  circumstance  in  determining 
whether  the  different  parts  of  a  house  are  to  be  con- 
sidered as  separate  and  independent  dwellings  or  tene- 
ments ;  and  as  each  tenant  of  a  room  here  has  the  sole 
and  exclusive  occupation  and  control  over  it,  although 
he  has  the  use  of  the  other  parts  of  the  house  in  common 
with  the  other  tenants,  he  must,  I  think,  be  considered 
the  occupier  of  a  separate  tenement  for  rating  purposes. 
Indeed,  unless  this  be  so,  there  would  be  no  person  who 
could  properly  be  described  as  the  occupier.    I  think, 
therefore,  that  under  the  statute  of  Elizabeth,  and  but 
for  the  exception  in  the  7tli  section  in  the  Act  of  the 
last  session  (30  &  31  Vict,  c  102),  these  separate  occu- 
piers of  rooms  would  be  liable  to  be  separately  rated  to 
the  relief  of  the  poor."    As  regards  the  exception  in  the 
7th  section  of  the   30  &  31    Vict.  c.  102,  to  which 
Bovill,  C.  J.,  there  referred,  it  has  no  application  to  this 
case;  whereas,   in   the  case  before  him  {Stamper  v. 
T/ie  Overseers  of  Sunderland  (a) ),  it  directly  applied. 
There    it    applied,   because  at    the   time    when   the 
30  &  31    Vict.  c.  102  passed,  the  provisions  of  the 
13  &  14  Vict  c.  99  had  been  adopted  in  the  parish. 
Here  it  does  not  apply,  because,  when  the  30  &  31 
Vict.  c.  102,  passed,  those  provisions  had  not  been 

(a)  L.R.9  0.  P.  888. 


V. 

Albop. 
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1870.  adopted  in  the  appellant's  parish,  nor  (as  the  case 
Q^Qg^  expressly  finds)  was  any  special  enactment  in  force  as  to 
rating. 

The  appellant,  then,  is  a  rateable  occupier  within  the 
43  Uliz,  c.  2,  and  is  not  within  the  exception  in  30  &  31 
Vict.  c.  102,  s.  7.  He  is  also,  it  is  submitted,  an  occu- 
pier within  sect.  30  of  the  2  Will.  4,  c.  45 ;  for,  looking 
to  the  fact  that  the  two  representation  Acts  are  to  be 
read  together,  the  operation  of  sect.  30  must  extend  to 
the  franchises  given  under  the  new  Act,  as  well  as  to 
those  under  sect.  27  of  the  old. 

The  substantial  question,  however,  comes  to  this. 
The  appellant  being  the  occupier  of  a  rateable  heredita- 
ment, is  he  not  by  virtue  of  sect.  19  of  the  32  &  33  Vict, 
c.  41,  duly  rated  for  the  purpose  of  the  franchise,  and 
thereby  entitled  to  the  vote  ?    Sect.  19  enacts :  "  The 
overseers,  in  making  out  the  poor  rate,  shall,  in  every 
case,  whether  the  rate  is  collected  from  the  oumei'  or  occu- 
pier, or  the  owner  is  liable  to  the  payment  of  the  rate 
instead  of  the  occupier,  enter  in  the  occupier's  column  of 
the  raierhook  the  iiame  of  the  occupier  of  every  rateable 
hereditament,  and  such  occupier  shall  be  deemed  to  be  duly 
rated  for  any  qualificcUion  or  franchise  as  aforesaid ;  and 
if  any  overseer  negligently  or  wilfully,  and  without 
reasonable  cause,  omits  the  name  of  the  occupier  of  any 
rateable  hereditament  from  the  rate,  or  negligently  or 
wilfully  misstates  any  name  therein,  such  overseer  shall, 
for  every  such  omission  or  misstatement,  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding  two 
pounds;  provided  that  any  occupier  whose  name  has 
been   omitted,   shall,  notwithstanding   such  omission, 
and  that  no  claim  to  be  rated  has  been  made  by  him, 
be  entitled  to  every  qualification  and  franchise  depend- 
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ing  upon  rating,  in  the  same  manner  aa   if  Ids  name       1870. 
had  not  been  so  omitted."  Cboss 


[BoviLL,  C.J.  Do  you  contend  that  sect.  19  applies 
where  neither  the  provisions  of  sect.  3  nor  of  sect.  4  have 
been  complied  with  ?  Here  there  is  neither  an  agree- 
ment in  writing  within  sect.  3,  nor  an  order  of  vestry 
within  sect.  4.] 

The  section  is  perfectly  general  in  its  terms,  and 
expressly  provides  for  the  entry  of  the  occupier's  name 
in  the  rate-book  "  whether  the  rate  be  collided  from  the 
owner  or  occupier."  Its  terms  are  not  restricted  to  the 
case  of  the  owner  being  "  liable  instead  of  the  occupier." 

[BoviLL,  C.J,  Do  you  say  sect.  19  applies  even  when 
the  owner  is  illegally  rated  ?] 

Here  tlie  owner  is  not  rated. 

[BoviLL,  C.J.    Who  do  yon  say  is  ?] 

Apparently  tlie  occupiers.  WriglU  v.  TJie  Town  Clerk 
of  Stockpart  (a).  The  appellant  being  rated  to  the 
whole^  is  rated  to  the  part  he  occupies,  and  for  the 
purpose  of  the  franchise  sect.  19  expressly  cures  any 
defect  in  the  rating. 

Oiffard,  Q.C.  {Beadey  with  him).  First,  the  appel- 
lant did  not  occupy  a  '*  dwelling-house  "  within  sect.  61 
of  the  30  &  31  Vkt,  c.  102,  since  he  did  not  occupy 

(ff)  1  LiUw.  32 ;  S.  C,  5M,AG.  33  ;  7  Scotfa  N,  B,  061. 

VOL.  1.      H.C.  I  I 
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1870.       part  of  a  house  "  as  a  separate  dwelling "  within  the 

Oboss        meaning  of  that  section. 

^^p^  [This  branch  of  the  argument  is  omitted,  as  it  led  to 

no  decision.] 

Secondly,  to  constitute  a  "dwelling-house"  within 
sect.  61,  the  "  part  of  a  house  occupied  as  a  separate 
dwelling,"  must  also  be  "  separately  rated,"  so  that  by 
the  express  terms  of  that  section  separate  rating  forms 
a  2>^'^^  ^f  ^^^^  q'ltalification.      Here  the  appellant    is 
jointly  rated  with  the  other  occupants  for  the  whole 
house,  and  not  separately  for  the  part  which  he  occu- 
pies.   Not  having  claimed  to  be  separately  rated,  he 
necessarily  rests  his  case  on  "The  PoorEate  Assessment 
and  Collection  Act,  1869  "  (32  &  33  Vict  c.  41).    But 
that  Act  does  not  assist  him.   Tliat  Act  was  not  intended 
to  do  away  with  the  necessity  of  separate  rating  where 
the  franchise  is  claimed  for  parts  of  houses.    Moreover, 
the  operation  of  sect.  19  is  limited  to  cases  where  an 
agreement  in  writing,  such  as  sect.  3  contemplates,  has 
been  entered  into  between  an  owner  and  the  overseers, 
or  where  an  order  of  vestry  has  been  made  for  rating 
owners  instead  of  occupiers,  in  accordance  with  sect.  4. 
Here  there  has  been  neither  order  of  vestry,  nor  agree- 
ment in  writing,  and  apart  from  the  necessity  of  writing, 
an  agreement  which  satisfies  sect.  3  must  be  one  of  a 
specific  character.    It  is  said,  indeed,  that  sect.  19  is  of 
general  application,  and,  in  support  of  that  assertion, 
reliance  has  been  placed  on  the  words  "whether  the 
rate  is  collected  from  the  owner  or  occupier,"  but  that, 
it  is  submitted,  only  means  "  collected  under  the  pre- 
vious provisions."    And  "  the  rate  "  means  the  rate  for 
the  particular  premises  occupied  by  the  person  claiming 
the  fmncliise,  whereas  here  there  is  no  such  rate,  but 
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only  a  rate  for  the  entire  building.    He  referred  also  to       1870. 
sect  12. 


BoviLL,  C.J.  The  overseers  of  the  parish  have  not 
thought  fit  to  pursue  the  provisions  of  "  The  Poor  Eato 
Assessment  and  Collection  Act,  1869,"  and  the  parties 
have  not  been  brought  within  it.  The  thiitl  section  of 
that  Act  enables  the  owner  to  enter  into  an  agreement 
in  writing  with  the  overseers,  to  become  liable  to  them 
for  the  poor  rates  assessed  in  respect  of  the  heredita- 
ments, and  certain  advantages  are  to  accinie  to  the 
owner  when  he  has  entered  into  such  an  agreement — 
that  is  to  say,  tlxe  overseers  may  allow  him  a  com* 
mission.  The  fourth  section  contains  powers  authorizing 
the  vestry  of  the  parish  to  order  owners  of  heredita- 
ments to  which  sect.  3  extends,  to  be  mted  to  the  poor 
rate  in  respect  of  such  hereditaments,  iastead  of  the 
occupiers.  Now,  in  the  present  case,  there  was  no 
agreement  within  the  meaning  of  sect.  3,  but  simply  an 
agreement  to  collect  the  rates  from  the  owner.  The 
statement  in  the  case  is,  that  "the  overseers  of  the 
parish  had  agreed  with  the  owner  to  collect  the  rates 
from  Mm."  It  is  not  clear  what  is  the  meaning  of  that 
statement,  but  evidently  the  agreement  was  not  an 
agreement  in  writing,  such  as  is  required  by  sect.  3 ; 
neither  was  there  an  order  of  the  vestry  mider  sect  4. 
The  greater  part  of  the  subsequent  provisions  of  "  The 
Poor  Eate  Assessment  and  Collection  Act,  1869/' 
including  sect.  19,  are  based  on  the  presumption  that  the 
provisions  in  either  sect.  3  or  sect.  4,  will  be  carried  out 
It  follows,  therefore,  that  the  earlier  part  of  sect  19  has 
no  application  to  the  present  case,  and  with  respect 
to  the  proviso  in  the  latter  part  of  the  section,  that 

I  I  2 
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1870.  applies  only  where  the  occupier's  name  has  been 
Cross  omitted  from  the  rate,  which  is  not  the  present  case,  as 
j^j,  here  the  name  of  the  occupier  was  inserted.  The  effect, 
therefore,  is,  that  "  The  Poor  Eate  Assessment  and 
Collection  Act,  1869,"  has  no  application,  and  the  case 
of  the  appellant  is  thrown  back  upon  sect.  61  of  "  The 
Eepresentation  of  the  People  Act,  1867."  By  that  sec- 
tion the  part  of  the  house  occupied  must  be  separately 
rated  to  the  relief  of  the  poor;  instead  of  that,  there 
was  here  a  joint  rating  of  all  the  occupiers  in  respect 
of  the  whole  of  the  house.  That  appeared  to  be  the 
nature  of  the  rating  from  the  statement  in  the  case,  and 
it  has  been  confirmed  by  the  rate-book,  which  has 
been  produced  (a).  On  these  grounds  I  think  the 
appeal  must  be  dismissed,  and  therefore  it  is  not  neces- 
sary to  go  into  the  other  questions,  which  have  been 
argued. 

WiLLES,  J.  I  am  of  the  same  opinion,  though  not 
on  the  grounds  on  which  the  Eevising  Barrister  has 
relied.  I  think  he  has  mistaken  the  case  of  Hairis  v. 
Cuthbertson  (b),  which  did  not  decide  the  point  he 
supposed.  Assuming  for  the  purpose  of  our  decision, 
that  the  appellant  would  have  been  in  other  respects 
entitled  to  the  franchise  if  rated  so  as  to  entitle  him, 
I  think  it  is  clear  he  has  not  been  so  rated.  The  Act 
of  1867  gives  the  franchise  to  the  occupier  of  part  of 
a  house,  provided  he  occupies  it  as  a  separate  dwelling, 
and  it  is  separately  rated.    Was,  then,  the  subject- 


(a)  The  nte-book  being  pro-  and  paj-able  by  the  owner  inttead 

duced,  it   appeared    that    there  of  the  occupier."  See  judgment  of 

was  a  blank  under  the  heading  Willes,  J.,  pott,  p.  467. 

"amount  of  rate  assessed  upon  (&)  L,  R,  4  C,  P,  528  (note). 
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matter  of  the  appellant's  occupation  separately  rated  ?        1870. 
The  Eevising  Barrister   has    correctly  described    the        ckoss 
rating,  which  was  a  rating  of  the  appellant,  and  the  two       j^^^ 
other  tenants  of  the  house  jointly,  in  respect  of  the 
whole  house,  and  not  a  separate  rating  of  them  in 
respect  of  the  parts  they  respectively  occupied.    It  was 
a  rating  of  theni,  and  not  of  the  owner,  since  otherwise 
the  blank  in  the  column  headed  "  Amount  of   rate 
assessed  upon  and  payable  by  the  owner  instead  of  the 
occupier,"  would  have  been  filled  up.     I  am  clearly  of 
opinion  that  there  was  no  separate  rating  of  the  appel- 
lant within  the  30  &  31  Vict  c.  102,  s.  61,  and,  con- 
sequently, that  imless  his  case  be  aided  by  "  The  Poor 
Eate  Assessment  and  Collection  Act,  1869,"  he  has  no 
right  to  the  franchise  claimed. 

It  is  said,  however,  that  sect.  19  of  that  Act  aids  him. 
That  that  might  seem  so  at  first  sight  to  a  person  who 
read  the  section  by  itself,  I  can  understand,  though 
indeed  he  would  hardly  think  it,  after  reading  the 
proviso.  I  think  he  would  be  led  to  infer  that  the 
section  must  be  what,  on  examination,  it  turns  out,  viz,, 
a  mode  of  carrying  out  and  giving  effect  to  previous 
provisions.  At  first  sight,  indeed,  the  pi-oviso  looks 
like  an  enactment,  that  no  rating  at  all  shall  be  neces- 
sary to  the  franchise.  But  if  that  had  been  the  inten- 
tion of  the  Legislature,  the  mode  of  expressing  it  would 
not  have  been  by  means  of  a  proviso,  which  deals  with 
an  omission  by  the  overseers  of  an  occupier's  name 
from  the  rate-book,  and  provides  against  his  frunchise 
being  prejudiced  by  that  omission,  but  by  a  plain 
enactment,  that  from  henceforth  the  man,  who  has 
hitherto  been  entitled  to  the  franchise  when  rated,  shall 
be  entitled  to  it,  whether  rated  or  not.     'J'liat  the  Legis  - 


T. 
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1870.  lature  did  not  intend  to  do  away  with  the  condition  of 
Qjj^jgjj  rating  altogether  is  obvious  from  the  earlier  pai-t  of  sect. 
19,  which  enacts,  "that  the  overaeers  in  making  out  the 
poor  rate  shall,  in  every  case,  whether  the  rate  is 
collected  from  the  owner  or  occupier,  or  the  owner  is 
liable  to  the  payment  of  the  rate  instead  of  the  occupier, 
enter  in  the  occupier's  column  of  the  rate-book  the 
name  of  the  occupier  of  every  rateable  hereditament, 
and  such  occupier  shall  be  deemed  to  be  duly  rated 
for  any  qualification  or  franchise  as  aforesaid."  Head- 
ing that  language  in  connection  with  the  pi-evious 
provisions,  I  think  the  words  "whether  the  rate  is 
collected  from  the  owner,"  refer  to  cases  where  a 
written  agieement  has  been  entered  into  within  sect.  3 
(which  lieve  has  not  been),  and  the  woixls  "or  the 
owner  i«  liable  to  the  i>aynient  of  the  rate  instead  of 
the  occupier,"  to  the  case  where  an  order  of  vestry  has 
been  made  under  sect.  4  (which  also  here  has  not  been). 
But  in  the  ordinary  case,  where  the  occupier  is  the 
person  liable  to  poor  i-ate,  and  wJiere  neither  the 
machinery  of  sect.  3,  nor  that  of  sect,  4,  has  been  put  in 
force,  I  thmk  sect.  19  has  no  application,  the  object  of 
that  section  being  to  prevent  an  occupier  having  his 
right  to  the  franchise  prejudiced  by  the  rate  being  made 
payable  by  the  ovmer,  and  by  the  omission  of  the 
occui)ier's  name  from  the  rate-book^ 

I  may  add,  that  I  am  •  not  at  all  satisfied  that  this 
statute  was  meant  to  deal,  as  contended  by  the  appellant, 
with  the  case  of  persons  occupying  parts  of  dwelling- 
liouses  not  separately  rated. 

As  regards  the  case  before  us,  from  the  statement 
therein,  that  "  the  overseers  had  agreed  with  the  owner 
to  collect  the  rates  from  him,"  the  Revising  Barrister 
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1870. 


Matheb^  Appellant ;  Ovebsebrs  of  Allendale, 

Respondents. 

T'HE  case  stated  that,  at  a  Court  held  by  the  Barrister 
appointed  to  revise  the  list  of  voters  for  the 
county  of  Naiihumberland,  the  name  of  John  Cle- 
miisan  appeared  upon  sheet  lY  of  the  lists  thereunto 
annexed  (a),  being  fac-similes  of  the  lists  actually  pub- 

(a)  The  luts  annexed  to  the  ease  (as  aboTe  mentioned)  consisted  of 
fire  sheets  (respectiTely  nambered  Sheet  I,  Sheet  II,  &c). 

Esch  sheet  had  the  following  heading  {the  keading$  to  Sheet  IV  and 
iShtet  V  beinff  trUerpolations  of  the  printer)  : 

^BISSLT  {giving  ih  nm^Jber), 
Southern  Division  of  the  County  of  Northumberland  (to  wit). 


The  List  of  Persons  Entitled  to  Vote  in  the  Election  of  Knights  of  the 
Shire  for  the  Southern  Division  of  the  County  of  Northumberland, 
in  respect  of  Property  situate  in  the  PARISH  OF  ALLENDALE. 


Oreneez's 
olgeofeiona 


ChrifUsn  same 
and  Sunaiae 
of  6>cfa  voter 
ttt  ftUI  length 


Place  of 
•bodo. 


Nature  of 

Qoaliflca- 

tion. 


Street,  lane,  or  other  like 
place  in  the  towneUp  where 
the  Prouertj  is  situate,  or 
Name  of  the  Property,  or 
Name  of  the  Teuant. 


Below  this  heading  on  Sheets  I,  II,  III>  the  names  of  voters  in 
respect  of  property  were  alphabetically  arranged  (with  their  abodes, 
nature  of  qualifications,  &c.,  in  the  appropriate  columns)  commencing 
o&  Sheet  I  with  the  name  of  **  Allison,  William/'  and  ending  with 
"Wilson,  Henry"  on  the  middle  of  Sheet  III.  Below  "Wilson, 
Henry,"  on  Sheet  III,  a  line  was  drawn,  and  under  it  there  was  the 
following  heading : — 


Nov.  22. 

In  the  pub- 
lished lists  of 
voters  for  a 
county,  the 
persons 
entitled  in 
respect  of 
occupation 
were  arranged 
in  a  separate 
alphabetical 
list,  after  a 
similar  list  of 
those  entitled 
in  respect  of 
property. 
These  two 
lists  were  on 
five  sheets  of 

Sftper,  the 
rst  list 
ending  in  the 
middle  of 
Sheet  IIL  At 
the  top  of 
Sheets  I,  II, 
III  was  a 
proper  heading 
for  persons 
entitled  in 
respect  of 
property 
situate  in  the 
parish.    In 
the  middle  of 
Sheet  in  the 
list  of  persons 
entitled  In 
respect  of 
occupation 
commenced 
under  a  proper 
heading ;  but 
by  a  prmter^i 
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1870.  and  Collection  Act,  1869,"  sect.  19.  At  first  sight,  I 
(ij^jgg  thought  that  section  did  assist  him;  but,  on  further 
Amop  consideration,  I  am  of  opinion  that  it  does  not,  but  that 
its  operation  is  confined  to  cases  where  an  agreement  in 
writing  has  been  entered  into  between  the  overseers 
and  the  owner  in  accordance  with  sect.  3,  or  where  the 
owner  himself  has  been  rated  by  an  order  of  the  vestry 
imder  sect  4.  Sect.  19,  therefore,  does  not  assist  the 
appellant,  and,  if  not,  he  must  fail  as  not  being  sepa- 
rately rated. 

Brett,  J.  The  appellant  is  not  within  sect.  3  of  "  The 
Poor  Rate  Assessment  and  Collection  Act,  1869," 
because  no  such  agreement  has  been  made  between  the 
owner  and  the  overseers  as  that  section  contemplates. 
He  is  not  within  sect.  4,  because  the  owner  has  not  been 
rated  as  therein  provided.  It  follows  that  he  is  not 
within  sect.  19.  The  first  branch  of  that  section  should 
be  read  thus,  that  although  the  rate  is  collected  from 
the  o^^Tier,  pointing  to  sect.  3,  or  the  owner  is  liable  to  the 
payment  of  the  rate  instead  of  the  occupier,  pointing  to 
sect.  4,  the  overseers  are  to  enter  the  occupier's  name  in 
the  rate-book.  As  regards  the  proviso,  that  only  applies 
where  the  overseers  have  omitted  that  which,  xmder  the 
earlier  part  of  the  section,  they  ought  to  do.  The 
appellant  is  therefore  not  within  that  section,  and  he 
hajs  not  satisfied  sect.  61  of  "  The  Representation  of  the 
People  Act,  1867,"  because  he  is  not  separately  rated. 

Decision  aflSrmed  without  costs. 

Attorneys — ^For  Appellant,  Travers  Smiih  <fc  Dc  Gex, 
For  Respondent,  Harper,  Broad,  &  MutOn/. 
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1870. 


Mather,  Appellant ;  Oyersebrs  of  Allendalk, 

Respondents. 

T'HE  case  stated  that,  at  a  Court  held  by  the  Barrister 
appointed  to  revise  the  list  of  voters  for  the 
county  of  Northuinberland,  the  name  of  Johx  Clc^ 
mitson  appeai*ed  upon  sheet  lY  of  the  lists  thei*eunto 
annexed  (a),  being  fac-similes  of  the  lists  actually  pub- 

(a)  The  lists  annexed  to  the  case  (as  aboTo  mentioned)  consisted  of 
fire  sheets  (TespectiTely  nnmbered  Sheet  I,  Sheet  II,  &c.). 

Each  sheet  had  the  foUowing  heading  {the  heading$  to  Hhttt  I V  and 
Sheet  V  being  interpolations  of  the  printer)  : 

SHEET  (grtnn^  <A  number). 
Southern  Division  of  the  County  of  Northumberland  (to  wit). 


I 


The  List  of  Persons  Entitled  to  Vote  in  the  Election  of  Knights  of  the 
Shire  for  the  Southern  Division  of  the  County  of  Northumberlnnd, 
in  respect  of  Property  situate  in  the  PARISH  OF  ALLENDATiE. 


Oveiwei's 
otijeckioiiB. 


ChriftUn  same 
and  Siinuune 
of  etch  TOter 
«t  fUl  length 


Place  of 
•bode. 


Katnre  of 

Qnaliflca- 

tlon. 


Street,  lane,  or  other  like 
place  In  the  townahlp  where 
the  Tnmaif  to  altnate,  or 
Kame  of  the  Property,  or 
9ame  of  the  Tottsnt, 


Below  this  heading  on  Sheet*  I,  II,  III,  the  aamM  e^  roten  in 
raipect  of  pTopertj  were  alphabetically  arranged  (with  their  abodea, 
nature  of  qualiflcaiions,  Ac,  in  the  ^>propriate  oolumna)  eomnendng 
on  Sheet  I  with  the  name  of  **  Allison,  William,"  and  ending  with 
"Wibon,  Henry"  on  the  middle  of  Sheet  III.  Below  '^ Wilton, 
Henrr/*  on  Sheet  III,  a  line  was  drawn,  and  ander  it  there  wae  the 
fbUowing  heading : — 


Now  t% 

In  Uio  i)uh. 
lishcd  fists  of 
votors  for  a 
county,  tho 
persons 
entitled  in 
rospcct  of 
occu^tatioH 
wore  arranged 
in  a  separate 
alphabetical 
list,  after  a 
■imilar  list  of 
those  on  tided 
in  n»spocl  of 
wro;)«rfw. 
Tlieso  two 
lints  woro  on 
flvo  ihoets  of 

apor,  the 

mt  list 
ending  in  tho 
mlddui  of 
Hhoctlll.  At 
tho  top  of 
HheeU  7,  71, 
III  was  a 
proper  heading 
forpenKms 
entitled  in 
respect  of 
prirperty 
situate  in  the 
parish.    In 
the  middle  of 
Sheet  in  the 
list  of  Mfaons 
entitled  in 
ra^^ect  of 
oeeupaiUm 
eommeneed 
nmler  a  proper 
beading;  Imt 
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1870. 


Mather 

V. 

Overseers  op 
Allendale. 

mistake,  the 
heading  at 
tlie  top  of 
Sheets  1, 11, 

III  was  con- 
tinued at  the 
top  of  Sheets 

IV  and  V. 
No  one 

objected,  nor 
did  it  appear 
that  any  one 
was  misled. 

The  Re- 
rising  Bar- 
rister, howeyer 
(holding  it 
misleading), 
refused  to 
amend,  and 
expunged  all 
names  below 
the  inter- 
polated 
heading. 

Htldi  that 
it  could  not 
liavc  misled 
a  reasonably 
careful  man, 
and  the  Re- 
vising Bar- 
rister ought 
to  have 
amended. 


lislied  (and  which  were  to  fonu  part  of  the  case).  No 
objection  was  made  to  the  said  John  Clcmitsoii^s  right 
to  vote.  The  said  John  Clanitson  was  entitled  to  be 
placed  by  the  overseers  upon  the  list  of  pereons  qualified 
to  vote,  by  reason  of  the  occupation  of  lands  or  tene- 
ments of  the  rateable  value  of  £12  or  upwards  per 
annum.  He  was  not  upon  the  register  of  the  previous 
year,  nor  entitled  to  vote  otherwise  than  as  an  occupier 
of  lands  or  tenements,  of  the  rateable  value  of  £12  or 
upwards  per  annum. 

The  said  John  Clemitson  was  so  placed  upon  the 
loi^ten  list  of  £12  occupiers  sent  by  the  overseers  to 
the  printer.  The  heading  upon  sheet  IV  was  interpo- 
lated by  the  printer  without  instructions,  and  the  said 
sheet  was  published  by  mistake  by  the  ovei'seers,  with 
the  heading  thei'eto  attached,  and  plainly  visible.  The 
sheets  were  fixed  in  the  places  of  publication,  one  upon 
the  other,  No.  1  being  outennost,  and  the  others  fol- 
lowing in  the  order  of  number,  and  they  weitj  attached 
together  by  the  left  ui)per  corner,  so  that,  to  a  pei'son 
turning  over  the  upper  to  look  at  the  lower  sheets,  no 

No.  4. 

Voters  as  Occupiers  of  Bateable  Value  of  £12  or  upwards — 

(Per  OTeneer*s  Return.) 

Underneath  this  heading,  a  fresh  alphabetical  list  (with  the  abodes, 
&c.,  in  the  appropriate  columns,  and  in  which  the  "  nature  of  qualifica- 
tion "  was  in  every  case  stated  as  "  house  and  land  "),  commenced  with 
tlic  name  of  ^'Adamson,  John,"  and  continued  on  Sheet  III  to 
"  Chester,  Joseph."  Then,  on  Sheet  FV,  the  first  name  was  "  Cle- 
mitson, John,"  that  and  the  names  which  followed  it  appearing 
under  the  headings  interpolated,  as  above-mentioned,  at  the  top 
of  Sheets  IV  and  V  by  the  printer.  The  list  continued  in  regular 
alphabetic-al  order  to  "  Whitfield,  Shield,"  at  the  bottom  of  Sheet  V. 
A  line  was  then  drown,  and  under  it  appeared  the  signature  of  the 
overseers. 
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portion  of  the  heading  would  be  covered.    There  was       1870. 
no  evidence  to  show  whether  any  person  had,  in  fact,      Mathib 
been  deceived  by  the  publication  of  the  name  of  the  said  ovebbebbs  or 
John  Clemitson  upon  the  said  lists,  in  manner  and  form    Allbndauu 
aforesaid. 

The  names  of  one  hundred  and  eighty  other  persons, 
whose  names  were  set  out  in  a  schedule,  were  put  by 
the  overseers  upon  the  same  lists,  and  imder  the  same 
circumstances. 

It  was  argued  by  the  appellant, — First,  that  the  list 
upon  w:hich  the  said  John  Clemitson's  name  stood,  was, 
primd  fcusie,  a  good  list  of  persons  entitled  to  vote 
according  to  the  terms  of  the  heading,  and  that  no 
objection  having  been  taken,  the  Bevising  Barrister  had 
no  right  to  expunge  the  name.  Secondly,  that  the  pub- 
lication of  the  name  John  Cleimtson  upon  a  list  so 
headed  and  afhxed  as  aforesaid,  was  a  good  and  sufficient 
publication  of  the  name  of  John  Clemitsan  aforesaid,  Jis 
upon  the  separate  list  of  voters,  entitled  by  reason  of 
the  occupation  of  lands  or  tenements  of  the  rateable 
value  of  £12  or  upwards  per  annum,  and  that  the 
heading  so  interpolated  as  aforesaid  was  a  "  mistake " 
^vithin  the  meaning  of  the  6  VicL  c.  18,  s.  40,  which 
the  Bevising  Barrister  had  power  to  amend,  and  ought 
to  have  amended,  by  striking  it  out  as  surplusage. 
Tliird,  that  the  heading  so  interpolated  as  aforesaid  was 
''  a  misnomer  of  a  thing  so  denominated  as  to  be  com- 
monly imderstood"  within  the  meaning  of  6  Vici, 
c.  18,  s.  101. 

The  Revising  Barrister  decided, — ^Fii-st,  that  the  put- 
ting of  John  Clemitson's  name  upon  a  list  so  headed  as 
aforesaid  .was  a  "mistake"  within  the  meaning  of 
6  Vict.  c.  18,  8.  40,  which  he  had  power  to  connect, 
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1870.        although   no  objection   had   been    made   to    the  said 

Matheb      name. 

OyirseIebb  op       Secondly,  that  the  publication  under  such  heading  as 

Allendale,    aforesaid  was  not  a  good  and  sufficient  publication  of 

the  said  name  as  of  such  separate  list  of  £12  occupiers 

as  aforesaid,  but  was  positively  misleading,  and  that  he 

had  no  power  to  reject  the  said  heading  as  surplusage. 

Thirdly,  that  the  heading  so  interpolated  as  aforesaid 
was  not  "a  misnomer  of  a  thing  so  denominated  as 
to  be  commonly  understood"  within  the  meaning  of 
6  Vict  c.  18,  s.  101. 

He,  therefore,  expunged  the  names  of  the  said  John 
Clemitson,  and  of  the  said  one  hundred  and  eighty  other 
persons  from  the  said  list,  and  ordered  the  appeals  to  be 
consolidated. 

If  the  Court  should  be  of  opinion  that  this  decision 
was  wrong,  the  register  was  to  be  amended  by  inserting 
the  names  of  John  Clemitsoiiy  and  the  said  one  hundred 
and  eighty  other  persons,  in  the  said  list. 

Udall,  for  the  appellant.  The  Barrister  was  wrong 
in  refusing  to  amend,  even  if  an  amendment  was 
necessary.  But,  it  is  submitted,  it  was  not.  No  head- 
ing is  required  by  statute,  nor  could  the  heading  here 
interpolated  have  misled  any  one  who  looked  at  the 
lists  with  proper  attention.  By  the  30  &  31  Vict. 
c.  102,  s.  30,  the  list  of  £12  occupiers  in  counties  is  to  be 
made  out  in  the  same  manner  as  nearly  as  circum- 
stances admit,  as  the  list  of  £10  occupiers  in  boroughs. 
And  by  31  &  32  Vict  c.  58,  s.  19,  the  occupiers  in 
counties  are  to  be  arranged  in  a  separate  list  after  the 
list  of  voters  othenvise  qualified  for  the  coimty  fran- 
chise.   That  arrangement  has  been  here  followed.    The 
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alphabetical  list  of  £12  occupiers  commences  after  the        1870. 
list  of  voters  qualified  in  respect  of  property,  and  is       uatbmr 
continued  in  regulai*  alphabetical  order,  without   any  ovmsmbs  of 
reference  to  the  interpolated  heading.    The  interpolated    -Ajilrndaiik. 
heading,   occurring  as  it  does   in  the  middle  of  the 
alphabetical  list  of  £12  occupiers,  between  the  names 
of  Chester  and  Clemitson  (though  at  the  top  of  a  sheet), 
is  obviously  a  mere  printer's  mistake.    The  heading  is 
a  matter  under  the  control  of  the  Bevising  Barrister, 
and  in  Elliott  v.  TJie  Overseer's  of  St,  Mary   Within^ 
Carlide  (a),  the  Bevising  Barrister  amended  a  heading 
that  was  erroneous.      Here,  no  doubt,  the  Revising 
Barrister  has  refused  to  amend ;  but  an  appeal  lies  on 
a  question  of  amendment,  even  though  the  Revising 
Barrister  has  refused  to  amend.    Homtt  v.  Stephens  (b). 
As  regards  the  questions  for  the  Court,  the  Revising 
Barrister  held,  as  matter  of  law,  that  the  publication 
was  misleading,  and  that  is  therefore  a  question  of  law 
for  the  Court  to  decide.    That  a  person  who  used  due 
care  in  perusing  the  lists  could  have  been  here  misled 
is  impossible.     If  the  list  of  £12  occupiers  had  been 
intended  to  end  where  the  interpolation  is  introduced, 
the  overseers  would  have  signed  the  lists  there.    The 
absence  of  their  signatures  would  show  that  there  was 
a  mistake,  to  any  one  who  looked  at  the  lists  with 
proper  care.    Again,  the  appellant's  right  to  vote  not 
being  objected  to,  the  Revising  Barrister  had  no  power 
to  expunge  his  name,  even  assuming  the  name  to  be  on 
a  wrong  list.    That  is  clearly  what  the  Revising  Bar- 
rister has  done.    He  has  not  refused  to  consider  the  list, 
but  has  revised  it,  expunging  all   names  below  the 

(a)  1  Lutw.  608  ;  S.  C,  4  C.  B.  76. 

(6)  JT.  d:  0, 188 ;  8.  C,  B  C.  A,  N.  8.  80. 
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1870.       interpolated  heading.     He  also  referred  to  Morgan  v. 
Mathib      JPc(7ry(a), 

V. 
OVEBSESBB  OF 

Allendalb.        jfo  one  appeared  for  the  respondents. 


BoviLL,  C.J.  The  31  &  32  Vut  c.  58,  s.  19,  requires 
that  the  names  of  the  £12  occupiers  shall  "  appear  in 
a  separate  list  after  the  list  of  voters  otherwise  quali- 
fied." Here,  after  an  alphabetical  list  of  the  voters 
qualified  in  respect  of  property,  there  follows  an  alpha- 
1)etical  list  of  the  £12  occapiers,  commencing  about  the 
middle  of  sheet  III,  under  the  heading  "  Voters  as  occu- 
piers of  rateable  value  of  £12  or  upwards.  Per  over- 
seers' return,"  and  going  through  the  names  of  the  £12 
occupiers  in  regular  alphabetical  order,  from  names 
commencing  with  A  on  sheet  III,  to  names  commencing 
Mrith  W  on  sheet  V.  There  is,  therefore,  a  separate  list 
of  £12  occupiers  as  the  section  requires.  But  then  at 
the  top  of  sheet  IV  there  is  interpolated  this  heading — 

''  The  list  of  persons  entitled  to  vote  in  the  election  of 
Knights  of  the  Shire  for  the  Southern  Division  of  the 
County  of  Westmoreland,  in  respect  of  property  situate 
in  the  parish  of  Allendale." 

That,  however,  is  a  general  heading,  which  may 
include  the  alphabetical  list  of  £12  occupiers,  and 
which  does  not  contradict,  or  render  it  xmintelligible. 
As  occupiers  they  are  entitled  to  vote  in  respect  of 
property  situate  in  the  parish.  Looking  to  the  alpha- 
betical arrangement,  I  think  the  interpolation  was  not 
misleading,  and,  if  there  was  anything  wroiig  in  it,  it 
was  proved  before  the  Eevising  Barrister  to  be  a  mis- 
take, and  under  sect.  40,  he  was  bound  to  correct  it. 

(a)  K.  «t  0,  58  ;  5.  C,  17  C,  J5.  834. 
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That  section  enacts  *'  tliat  the  Revising  Barrister  shall        1870. 
correct  any  mistake  which  shall  be  proved  to  him  to      M^i^]^^ 
have  been  made  in  any  list,"  and,  consequently,  the  ^       ^• 
duty  of  correcting  mistakes  is  clearly  and  distinctly    Aiilkndali. 
imposed. 

The  case  does  not  so  clearly  appear  to  be  within  the 
lOlst  section,  but  if  the  interpolated  heading  was  an  inac- 
curate description  of  anything  in  the  list,  I  think  the 
thing  was  so  denominated  as  to  be  commonly  understood. 
The  Eevising  Barrister,  no  doubt,  holds  that  it  was  not, 
but  he  submits  that  as  matter  of  law  for  our  decision. 
On  every  ground,  therefore,  I  think  that  the  decision 
should  be  reversed. 

WiLLES,  J.  I  think  the  lists  are  perfectly  intelligible 
and  accurate.  The  objection  I  understand  to  be,  that 
the  overseers  being  bound  by  the  requirement  of  the 
Legislature  to  make^i  separate  list  of  the  £12  occupiei*s, 
have  not  made  one  which  includes  the  name  of  Clc- 
mitson,  and,  consequently,  that  Clemitson  ought  not 
to  be  on  the  register,  and  must  be  denied  the  franchise. 
The  Revising  Banister's  reason  seems  to  be,  that, 
although  the  overseers  have,  as  the  Legislature  intended 
they  should,  made  an  alphabetical  list  of  persons  of  the 
required  species,  which  list  includes  Clemitson's  name, 
yet  immediately  before  Clemitson's  name  there  is  at 
the  top  of  a  sheet  (which  is  nothing  more  than  a  sheet 
of  paper),  a  heading  which  gives  a  description  incon- 
sistent with  the  species — in  fact,  excludes  the  notion  of 
it,  and,  consequently,  cuts  off  from  the  species  the  name 
of  Clemitson,  and  those  which  follow  it,  notwith.standing 
those  names  run  on  in  regular  alphabetical  order.  To 
see  whether  this  view  be  right  or  wrong,  it  is  necesaary 
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1870.       ^0  consider  what  is  the  essential  difference  relied  on. 
Mathbr       ■'■  ^^^  heading  interpolated  is  as  follows : — 

^-  "  The  List  of  persons  entitled  to  vote  in  the  election 

OVEBSSEBS  OF  ^ 

Allendale,  of  Knights  of  the  Shire  for  the  Southern  Division  of  the 
County  of  Westmoreland,  in  respect  of  property  situate 
in  the  parish  of  Allendale." 

To  my  mind  that  description  does  not  represent  a 
different  species,  but  represents  the  genus  under  which 
that  and  the  other  species  falL  And,  consequently,  the 
notion  that  it  cuts  off  the  names^that  follow  it  from 
those  that  precede,  founded  on  the  solecism  that  the 
genus  does  not  include  the  species,  is  imtenable.  I 
think  that  there  is  here  neither  superfluity  nor  mistake, 
except,  indeed,  of  the  printer,  in  inseiiing  as  he  has 
done  the  generic  description  under  which  the  particular 
species  falls.  The  best  test  of  such  an  objection  is  to 
be  found  in  the  language  of  my  brother  Keating  in 
Bii'ks  V.  Allison  (a),  where  he  says,  that  the  object  of 
tlie  statute  ''was  to  enable  a  man's  neighbours  to  ascer- 
tain by  inquiry,  whether  or  not  he  has  the  qualification 
which  appears  on  the  register."  Now  is  it  to  be  sup- 
posed that  any  one  who  read  these  lists  with  ordinary 
attention,  would,  instead  of  following  the  regular  alpha- 
1)etical  order,  look  merely  at  the  interpolated  heading. 
I  think  it  is  as  reasonable  to  suppose  that  a  person 
wisliing  to  ascertain  the  name  of  the  book  he  is  reading, 
would  look  at  the  top  of  the  page,  and  not  at  the  title- 
page.    It  appears  to  me  the  decision  was  over-refined. 

Keating,  J.    I  am  of  the  same  opinion.    The  Re- 
vising Barrister  held,  that  the    interpolation  was    a 

(a)  K.  di  a.  621 ;  8.  C,  11  C.  A,  N.  S.  24. 
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mistake,  which  under  sect.  40  he  had  power  to  correct ; 
and,  if  it  was  a  mistake,  I  agree  that  he  had  power  to 
correct  it,  and  should  have  thought  that  he  ought  to 
have  done  so.  He  declined,  however,  because  he  con- 
ceived that  the  interpolation  caused  the  list  to  be  in  a 
state  in  which  it  coidd  not  be  commonly  understood, 
but  would  be  likely  to  mislead,  and  that,  consequently, 
there  was  no  sufficient  publication.  He  has,  as  I 
understand  him,  lield  this  as  matter  of  law  on  tJie  face 
of  the  docuTmnta,  and  has  referred  to  us  the  question 
whether,  on  the  face  of  the  documents,  the  list  is  mis- 
leading, or  could  not  be  commonly  understood.  I 
agree  with  my  Lord,  and  my  brother  Willes,  that  there 
was  nothing  here  which  could  be  misleading  to  the  eye 
of  a  reasonably  careful  man.  They  are  aU  voters  in 
respect  of  property  in  AUendale,  and  there  is  nothing 
in  the  interpolation  which  necessarily  contradicts  the 
supposition  that  the  names  which  follow  it  are  the 
names  of  £12  occupiers.  The  heading  is,  in  fact,  mere 
surplusage.  As  it  could  not  mislead  a  reasonably 
careful  man,  that  answers  the  question  referred  to  us 
by  the  Eevising  Barrister.  He  held  that  he  had  power 
to  amend,  but  refen*ed  it  to  the  Court  to  say  whether, 
on  the  face  of  the  documents,  he  ought  to  have  done  so. 
I  think  he  ought. 


1870. 


Matheb 

V. 

OVERSBERa 

OF 

Allendale. 


Brett,  J.  This  case  involves  two  questions.  First, 
whether  there  was  a  mistake.  Secondly,  whether,  if 
there  was  a  mistake,  it  was  of  so  grave  a  character  as 
to  vitiate  the  list,  and  to  preclude  the  Eevising  Bar- 
rister from  amending  it. 

Now  the  list  is  made  out  imder  sect  30  of  the  30  & 
31  Vict.  c.  102,  which  requires  the  overseers  to  make 
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1870. 

Matheb 

V. 

Otbrbeers 

OP 

Allendale. 


out  a  list  of  those  on  whom  the  Act  confers  a  right  to 
vote  for  the  county  in  respect  of  occujpatian  "  in  the 
same  manner,  and  subject  to  the  same  r^ulations  as 
nearly  as  circumstances  admit/'  as  in  boroughs  the 
overseers  are  required  by  the  Begistration  Acts  to  make 
one  out  of  the  £10  occupiers.  And  by  31  &  32  Vict. 
c.  58,  s.  19,  the  persons  so  entitled  to  vote  for  a  county 
are  to  appear  in  a  separate  list  after  the  list  of  voters 
otherwise  qualified.  Under  these  two  sections  the  list 
is  to  be  made  out.  It  is  to  be  a  separate  list,  and  made 
out  in  the  same  manner,  and  subject  to  the  same  regu- 
lations as  the  borough  list  required  by  the  6  Vkt  c.  18, 
and  of  which  the  form  is  given  in  Schedule  B  to  that 
Act.    The  heading  in  that  form  is  as  follows : — 

"  Tlie  List  of  Persons  entitled  to  vote  in  the  Election 
of  a  Member  [or  members],  for  the  City  [or  borough],  of 
,  in  respect  of  property  occupied  within  the 
parish,  &c " 

So  that  that  form  uses  the  words  "  property  occupied'* 
and  not  *'  property  sitiuite"  the  latter  being  the  words 
used  in  the  county  forms  as  applicable  to  freehold  or 
other  property  qualifications. 

In  the  present  case  the  list  of  £12  occupiers  was 
.  properly  headed  at  its  commencement,  but  the  printer 
interpolated  a  heading  applicable  to  a  freehold  or  other 
property  qualification ;  and  I  think  that  that  constituted 
an  error  in  the  list.  At  first  sight  it  might  be  supposed 
that  it  made  the  one  list  into  two,  and,  I  think,  it  can- 
not be  said  to  be  strictly  correct. 

The  next  question  is,  to  what  extent  did  the  error  go  ? 
I  think  that  it  properly  comes  within  the  scope  of 
sect.  101,  as  an  "inaccurate  description  of  a  thing" 
described  in  the  list,  viz.,  of  the  nature  of  the  qualifi- 
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cation  of  the  persons  whose  names  appear  after  the 
interpolation.  Looking  to  the  alphabetical  arrange- 
ment, and  to  the  circumstance  that  there  was  no 
signature  by  the  overseers  immediately  before  the 
interpolation,  I  think  the  inaccuracy  was  not  one  which 
could  have  misled  a  reasonably  careful  person.  In 
that  view,  indeed,  it  may  be  said  that  the  list  does  not 
require  amendment.  I  think,  however,  that  when  such 
an  error  exists,  the  Revising  Barrister,  under  the  power 
given  him  by  sect.  40,  ought  to  correct  it.  Under 
sect.  42,  an  appeal  lies  when  he  has  come  to  an  erro- 
neous conclusion  of  law.  How,  then,  has  he  dealt  with 
this  case?  He  has  held  that  there  was  a  mistake 
which,  under  sect.  40,  he  had  power  to  amend,  but  he 
has  also  held  as  matter  of  law  (so  I  read  the  case),  that 
it  was  so  misleading  that  he  could  not  amend,  and 
accordingly  expunged  the  names.  I  think  that  was  a 
wrong  decision  in  point  of  law,  and  that  those  names 
ought  not  to  have  been  expunged. 
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Mather 

V. 

OVSRSEERS 

OF 

Allendale. 


Decision  reversed. 


Attorneys — For  Appellant,  Paitison,  Wigg,  &  Go. 
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Xov.  22. 

lu  the  third 
column  of  n 
list  of  claim- 
ants for  a 
county  there 
appeared  the 
following 
qualification : 
"  Freehold 
rent  chai^ge  of 
£16  per 
annum  issuing 
out  of  freehold 
houses,"  but 
no  owner's 
name  in  the 
4th  column. 
The  qualifica- 
tion JpTOTtd 

was  fi*eehold 
land  (with 
houses 
thereon)  let 
on  lease  at 
£16  per 
annum. 

HM,  that 
the  qualifica- 
tion proTcd 
was  different 
from  that 
described,  and 
that  the 
Bevising 
Barrister  had 
no  power  to 
amend  such 
description. 
Willes,  J., 
duhitante. 


NicHOLLS,  Appellant ;  Bqlwer,  Eespondent. 

A  T  a  Court  for  the  revision  of  the  list  of  voters  for 
the  southern  division  of  the  county  of  Essex,  the 
respondent  objected  to  the  name  of  the  appellant  being 
retained  on  the  list.  The  name  of  the  appellant  was 
on  the  list  of  claimants  in  respect  of  property  in  West 
Ham.  The  entries  in  the  third  and  fourth  columns, 
which  were  in  accordance  mth  the  claim  sent  in  to  the 
overseere,  were  as  follows  : — 


Xatare  of  Qotllflcatkin. 


Freehold  rent-charge  of 
£16  per  annum  is- 
suing out  of  freehold 
houses. 


Street,  Iftue,  or  other  like  place  In  this  Parish,  and 
Domber  of  houae  (if  anyX  where  the  pn^wrtr  is 
Bitnate,  or  nature  of  the  property  and  name  of  the 
tenant,  or,  if  the  qoaliflcation  oonaifU  of  a  rent- 
chaif  e,  then  the  name  of  the  owners  of  the  property 
out  of  which  such  rent  is  iasning,  or  some  of  tMai, 

•  and  the  situation  of  the  property. 


1,  2,  3,  and  4,  Stanley  Cottaget,  Totcer  Ham- 
UU  Road 


It  having  been  proved  on  the  part  of  the  objector  that 
he  had  didy  given  the  notices  required  by  the  Acts  of 
Parliament,  the  Eevising  Barrister  called  on  the  claim- 
ant to  prove  that  he  was  entitled  on  the  last  day  of 
July  last  to  have  his  name  inserted  in  the  list  of  voters 
in  respect  of  the  qualification  described  in  the  list. 
The  claimant  then  produced  and  proved  a  deed  of 
conveyance  to  himself  in  fee  simple  of  a  plot  of  land, 
with  four  houses  erected  thereon,  in  the  parish  of  West 
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Ham,  and  stated  that  he  had  since  the  conveyance  to  1870. 
him,  and  more  than  six  months  before  the  last  day  of  Nicholls"^ 
Jtdy,  let  the  land  on  lease  for  a  long  term  of  years  at  bulwbb. 
a  yearly  rent  of  £16.  The  four  houses  built  on  the 
land  were  proved  to  be  now  known  by  the  description 
appearing  in  the  fourth  column  of  the  list.  The  lease 
was  an  ordinaiy  building  lease,  with  a  reservation  of 
rent  in  the  usual  manner,  and  with  the  usual  covenants. 
The  claimant  had  not  parted  with  his  reversion  ex- 
pectant on  the  determination  of  the  term,  nor  had  lie 
dealt  with  his  freehold  estate  in  the  land  otherwise 
than  by  granting  the  said  lease.  The  claim  had  been 
sent  in  with  the  authority  of  the  claimant,  but  it  had 
not  been  signed  or  seen  by  him,  and  he  did  not  know 
the  description  wliich  had  been  given  of  his  qualifica- 
tion imtil  he  saw  the  claim  in  Court.  Tlie  Eevising 
Bamster  had  no  evidence  before  him,  as  to  whether 
the  person  who  made  out  the  claim  on  behalf  of  the 
claimant  knew  what  his  qualification  really  wa^,  and 
described  it  as  a  rent-charge  by  mistake,  or  whether  he 
had  been  misinformed  as  to  what  the  qualification  was. 

The  Revising  Barrister  held,  upon  the  authority  of 
Davies  v.  Hopkins  (a),  that,  as  the  claim  had  been 
published  by  the  overseers,  it  was  immaterial  that  it 
had  not  been  signed ;  and  this  point  was  conceded  by 
the  objector.  It  was,  however,  contended  on  the  part 
of  the  objector,  that  the  claim  should  have  been  for 
"  freehold  houses,"  and  that  it  did  not  appear  that  the 
claimant  had  a  rent-charge,  as  described  in  the  list,  the 
rent  reserved  under  the  lease  being  a  rent-service.  On 
the  part  of  the  claimant  it  was  admitted  that  he  had 

(a)  K.  cfr  C.  118  ;  S,  C,  3  C  /?.,  N,  S.  376. 
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1870.        wot  a  I'ent-charge  strictly  so  called ;  but  it  was  con- 
NicHOLLs      tended  that  the  description   in    the  list  «ufl&ciently 

BuLWER  described  the  qualification  proved ;  and  the  omission  of 
any  owner's  name  in  the  fourth  column  was  relied  on 
to  show  that  the  claim  was  not  a  claim  in  respect  of  a 
rent-charge  strictly  so  called.  Further,  it  was  con- 
tended that  the  description  might  be  amended;  and 
the  Revising  Barrister  was  asked  to  amend  by  striking 
out  aU  the  words  in  the  third  colimin,  except  "  Free- 
hold houses." 

The  Eevising  Bamster  was  of  opinion,  upon  the 
evidence,  that  it  had  not  been  proved  that  the  claimant 
had  a  rent-charge.  He  was  satisfied  that  he  had, 
subject  to  tlie  requii*ements  of  the  statutes  as  to  regis- 
tration, a  good  qualification  to  vote  in  respect  of  his 
freehold  estate  in  the  land  and  houses.  He  considered, 
however,  that  he  could  not  retain  his  name,  unless  the 
qualification  was  the  qualification  described  in  the  list 
He  thought  that,  as  the  description  in  the  third  colunm 
of  the  list  was  a  particular  description  in  legal  language 
of  a  specific  freehold  interest  in  the  land  in  question,  such 
as  would,  if  the  claimant  had  possessed  it,  have  given 
him  a  vote,  he  was  bound,  as  matter  of  law,  to  construe 
tlie  description  as  a  description  of  that  freehold  interest, 
and  of  no  other.  He  did  not  consider  that  this  con- 
stiiiction,  which  he  felt  bound  to  place  on  the  third 
column,  was  affected  by  the  omission  of  the  owner's 
name  in  the  fourth  column.  He  also  came  to  the 
conclusion,  as  a  matter  of  fact,  that  any  ordinary  person, 
not  a  lawyer,  on  reading  the  description  given,  would 
not  suppose  the  claimant  to  be  the  freeholder,  or,  as  he 
would  say,  the  owner  of  the  houses,  but  would  suppose 
him  to  be  possessed  of  a  charge  on  houses  belonging  to 
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some  one  else ;  and,  therefore,  if  there  was  a  question  1870. 
on  which  the  Court  thought  he  ought  to  state  his  find-  nicholls"" 
ing  as  one  of  fact,  he  found  that  the  description  in  the  bvlwer 
list  would  not  be  commonly  understood  to  mean  that 
the  claimant  had  that  freehold  interest  in  the  houses 
wliich  he  really  had.  For  this  reason,  he  thought  that 
the .  description  given  in  the  third  column  of  the  list 
could  not  be  considered  to  be,  within  the  meaning  of 
the  101st  section  of  6  Vict  c.  18,  an  inaccurate  descrip- 
tion, in  the  sense  either  of  a  clumsy  or  of  a  popular 
description  of  the  nature  of  the  qualification  which  the 
claimant  really  had.  He  also  thought,  that,  in  conse- 
quence of  the  particularity  of  the  description  actually 
given  of  the  nature  of  the  claimant's  qualification,  he 
had  not  any  power  of  amendment,  and  that  if  he  wei-e 
to  make  tlie  amendment  asked,  he  should  be  altering 
the  description  of  the  qualification  otherwise  than  for 
the  purpose  of  more  clearly  and  accurately  defining  tlie 
same. 

The  Revising  Barrister  was  guided  in  arriving  at  the 
conclusion,  that  "  freehold  houses,"  and  "  freehold  rent- 
charge,"  described  qualifications  of  a  dilierent  nature 
within  the  meaning  of  the  Registration  Acts,  to  some 
extent  by  the  note  given  to  form  No.  2,  in  sched.  H 
to  2  Wm.  4,  c.  45,  which  directed  claimants  to  describe 
the  nature  of  their  qualifications,  either  as  "freehold 
houses,"  or  as  "  freehgld  rent-charge,"  as  the  case  might 
be.  No  other  amendment  was  asked  for,  except  the 
above-mentioned.  Each  party  stated  his  intention  of 
appealing  against  the  decision,  if  adverse  to  him,  in 
order,  if  possible,  to  obtain  a  decision  of  the  Court  upon 
the  true  legal  construction  of  the  proviso  in  sect.  40  of 
6    Vict,  c.   18,  restricting  a  Revising  Barrister  from 
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1870.        changing  the  description  of  the  qualification,  except  for 

NicHOLLs      ^1^6  purpose  of  more  clearly  and  accurately  defining  the 

BuLWEB.      same.     The  Eevising  Barrister  decided,  for  the  reasons 

stated  above,  to  make  no  amendment,  but  to  expunge 

the  name,  and  he  expunged  it  accordingly. 

The  questions  for  the  opinion  of  the  Court  were, 
whether  the  qualification  proved  was  the  qualification 
described  in  the  list.  Secondly,  Whether  the  amend- 
ment asked  for,  or  any  and  what  nmendment,  could 
have  been  made. 

Edward  Ciarhe,  for  the  appellant.  The  appellant 
had,  admittedly,  a  good  freehold  qualification,  but,  it 
being  described  as  a  rcnt-vhargc  instead  of  a  reiU^  the 
Kevising  Barrister  considered  that,  as  matter  of  law,  he 
had  no  power  to  amend  the  description.  In  tliis  it  is 
submitted  he  was  \\Tong.  In  strictness  the  appellant's 
legal  qualification  was  no  doubt  "freehold  land,"  or 
"  freehold  houses/'  not  "  freehold  rent,"  the  reversion  of 
the  houses  being  in  him ;  but,  rent  being  incident  to 
the  revei'sion,  ''rent  issuing  out  of  freehold  houses" 
would  clearly  have  been  a  sulBdcient  description. 

[WiLLES,  J.  Freehold  rents  are  certainly  often  spoken 
of  as  being  sold,  where  in  strictness  the  thing  sold  is  a 
revei'sion.] 

Then  if  rent  would  have  been  a  sufficient  description, 
is  it  fatal  to  have  described  it  as  a  rent-charge  ?  Such 
a  mistake  is  just  what  might  be  expected  from  an  illite- 
rate person,  unaware  of  the  distinction  between  a  rent- 
charge  and  rent-service,  and  is,  moreover,  the  very  kind 
of  inaccuracy  which  the  Legislature  intended  should  be 
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amendable.  The  language  oiByles,  J.,  in  Jones  v.  Joius  (a),  1870. 
bears  on  this  point.  In  that  case  the  description  of  a  nicholls 
freehold  lease  as  leasehold  was  held  sufficient,  Byles,  J.,  bulwbb. 
answering  the  objection  that  the  interest  was  in  law 
freehold  by  saying  that,  if  such  strict  accuracy  were  re- 
quired, it  might  necessitate  professional  advice.  An 
amendment  which  alters  the  qualification  to  one  of  a 
different  nature,  is  no  doubt  beyond  the  competency  of 
the  Bevising  Barrister,  but  that  the  amendment  pro- 
posed would  not  have  done.  The  qualification  here 
proved  corresponded  with  that  described,  in  this,  that  it 
is  equally  a  40s.  freehold  within  8  Hen,  6,  c.  7.  Suppose 
the  qualification  proved  were  a  rent-seek,  would  rent- 
charge  be  a  fatal  misdescription  ?  Moreover,  the  autho- 
rities show  that  the  Kevismg  Barrister  is  bound  to  look  at 
the  other  columns  on  the  list,  and,  consequently,  that  the 
description  in  column  4  may  be  used  in  aid  of  any 
deficiency  in  column  3.  Hitchina  v.  Brown  (b) ;  Hoivilt 
V.  StepJiens  (c);  Birks  v.  Allison  (d).  Here  colunm  4  is 
available  thus.  Form  3,  sched.  A,  of  6  Vict.  c.  18,  requires, 
where  the  qualification  is  a  rent-charge,  that  the  name 
of  the  owner  of  the  property  out  of  which  the  rent  issues 
should  be  stated  in  column  4.  Here,  in  column  4,  it  is 
not  stated,  and  from  its  omission  the  inference  is  that  the 
qualification  stated  in  column  3  cannot  be  intended  to  be 
n  rent-charge.  In  column  3,  all  that  is  requisite  is  to  state 
the  general  nature  of  the  qualification,  leaving  the  more 
particular  description  of  it  to  column  4.  See  per  Tindal,J., 
Hitchins  v.  Brown  (6).     Here,  as  to  the  natiu:e  of  the 


(a)  AnU,  p.  95  ;  8,  C,  L.  JL  4  (c)  JT.  dt  0. 183  ;  5.  (7.,  5  C.  A, 

a  P.  422.  N,  S.  30. 

(6)  1  Lutw.  828 ;  S.  C,  2  C.  B,  {d)  K.  ds  0. 507 ;  S.  C,  13  C.  A, 

25.  N.  S.  12. 
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1870.  qualification,  "  freehold "  is  the  governing  word.  The 
~  NicHOLLs  f^^*^  ^^  claim  in  2  Will.  4,  c.  45,  schedule  H,  No.  2, 
Bi'LWER  Saving  as  instances  of  the  mode  in  which  the  nature  of  the 
qualification  should  be  described,  "  Freehold  house  (ar 
warehouse,  stable,  land,  field,  annuity,  rent-charge,  &c)," 
shows  this.  So,  again,  do  the  examples  in  schedule  H, 
No.  3,  which  point  to  "freehold,"  "copyhold,"  "lease- 
hold,"  as  the  cardinal  distinctions  in  the  nature  of  quali- 
fications, as  to  which  an  error  would  not  be  amendable. 
Beading  the  description  of  the  appellant's  qualification 
in  columns  3  and  4  together,  it  is  submitted  that  suffi- 
cient information  is  given  as  to  the  nature  and  situa- 
tion of  the  premises,  and  that  is  what  the  Legislature 
intended  the  Registration  Lists  should  afford.  See  per 
Tiiidal,  C.J.,  Bartlett  v.  Gihbs  (a).  He  referred  also  to 
Daniel  v,  C(ndtitig  (6),  and  Dodds  v.  Tho7iipsan  (c). 

SJtield,  for  the  respondent.  The  qualification  proved 
before  the  Revising  Barrister  must  correspond  with  the 
qualification  described  on  the  list,  sect.  40  expressly 
requiring  the  proof  to  be .  in  respect  of  the  qualifi- 
cation there  described.  Here,  the  qualification  proved 
was  an  estate  in  fee  simple,  whereas  that  de- 
scribed on  the  list  was  a  rent-charge.  Clearly,  then, 
the  description  was  wrong,  and,  further,  the  error  was 
one  which  the  Revising  Barrister  had  no  power  to 
amend.  It  is  true  that  all  that  the  third  colunm  of 
the  list  requires  to  be  described  is  the  nature  of  the 
qualification ;  and,  therefore,  so  long  as  the  right  genus 
of  qualification  is  there  described,  though  imperfectly, 

(a)  1  lutiv,  73 ;  5.  C,  6  M.  <t  (?.      G,  1 22.    8  ScoUf  iV.  R,  H9. 
81 .     7  Scott,  N,  R.,  609.  (c)  Hopw,  dfc  Ph,  285 ;  8,  C^L.  R. 

if)  1  Lutw,  280;  S.  C,  7  M.  d:     1  C,  P.  133. 
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it  may  suffice,  or,  if  not  sufficient,  may  be  amended.  1870. 
But  here  the  description,  instead  of  being  general,  is  nioholls 
specific,  and  the  wrong  species  is  selected;  and  the  bulwkb, 
selection  of  a  wrong  species  constitutes  a  fatal  objection. 
The  barrister's  power  to  amend,  under  sect.  40,  clearly 
does  not  touch  such  a  case.  His  power  to  change  the 
qualification  is  limited  to  the  introduction  of  greater 
clearness  and  accuracy  of  definition.  So  long,  then,  as 
the  only  objection  to  the  description  lies  in  its  generality, 
there  is  a  possibility  that  it  may  be  overcome.  Thus, 
in  the  converse  case  to  the  present,  "  40«.  freehold,"  or 
even,  perhaps,  "  freehold  land,"  being  a  general  descrip- 
tion, might  suffice  to  include  "freehold  rent-charge." 
But  when,  as  here,  a  particular  qualification  is  specified 
by  the  description,  which,  on  proof,  turns  out  the  wrong 
one,  the  language  of  sect.  40  forbids  an  amendment. 
Striking  the  word  "  charge  "  out  of  the  description  here, 
the  case,  no  doubt,  would  assume  a  different  aspect,  and 
possibly  the  description,  then,  though  inaccurate,  might, 
within  sect.  101,  be  such  as  to  be  commonly  understood. 
The  distinction  drawn  by  the  fourth  column  in  form  3, 
schedule  A,  to  6  Vict  c.  18,  between  a  rent-charge  and 
other  property  qualifications,  is  against  the  appellant, 
for  it  points  to  a  rent-charge  as  a  distinct  qualification. 
Again,  although  the  third  column  speaks  of  the  nature 
of  the  qualification  as  the  thing  to  be  described,  the 
proviso  in  sect  40,  when  enacting  that  the  proof  shall 
agree  with  the  description,  speaks  only  of  the  qualifica* 
tio7i,  enacting  expressly,  "that  no  evidence  shall  be 
given  of  any  other  qiutlification  than  that  which  is 
described  in  the  list."  Here,  the  qualification  described 
iu  the  list  and  the  qualification  proved,  being  respectively 
a  rent-charge  and  the  fee,  are  qualifications  which  could 


T. 
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1870.  ^^^  co-exist,  for  if  the  rent-charge  and  fee  were  in  the 
NicHOLLfl  ®*^®  pei-son,  the  rent-charge  would  merge.  By  saying 
that  he  has  a  rent-chai'ge,  the  appellant  says,  in  effect, 
that  he  has  not  the  fee — in  other  words,  that  he  has  not 
the  interest  which  his  proof  shows.  That  the  fourth 
column  may  be  used  in  aid  of  the  third,  is  not  denied ; 
but  in  the  present  case  it  does  not  aid  it.  The  inference 
which  would  be  drawn  by  an  objector  from  the  absence 
of  any  owner's  name  in  the  fourth  column  would  be, 
not  that  the  appellant  was  the  owner,  but  that  the  ap- 
pellant had  purposely  omitted  to  insert  the  owner's 
name,  lest  inquiries  should  be  made  of  him  as  to  the 
existence  of  a  rent-charge.  It  is  true  that  the  descrip- 
tion in  the  fouith  column  is,  as  it  stands,  inaccurate 
as  a  description  of  a  rent-charge,  because  no  owner's 
name  appears  there,  and  that,  on  the  other  liand,  it  is 
a  description  not  inconsistent  with  the  qualification 
proved.  But  the  mere  circumstance  of  its  not  being  in- 
consistent is  not  enough.  It  is  also  consistent  with  other 
qualifications,  and  consequently  does  not  point  so  un- 
mistakeably  to  the  qualification  proved  as  to  cure  the 
defect  in  the  third  column.  At  most  it  could  only  raise 
a  suspicion  as  to  the  qualification  to  which  the  third 
column  might  have  been  intended  to  point,  whereas  in 
the  cases  where  it  has  been  held  to  supplement  the 
defects  of  the  third  column,  it  has  put  the  matter 
beyond  doubt.  Moreover,  the  defects  so  supplemented 
in  the  cases  cited,  were  insufficiencies  of  description, 
and  not,  as  here,  undoubted  misdescriptions.  In  HitcJiins 
V.  Bromi  (a),  the  word  "  house  "  in  the  third  column 
pointed  to  the  right  genus  of  qualification,  m.,  a  house 

(a)  1  Lutw.  328  ;  S,  C,  2  C.  B.  25. 
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qualificatioii,  and  the  fourth  column  only  supplemented       1870. 
that  description  by  pointing  out  the  specific  houses     nicwollb" 
occupied  in  succession  which  conferred  the  qualification,      bulwmu 
But  on  the  other  hand,  in  BartlM  v.  Gihbs  (a),  and 
Onicns  v.  Boicdlcr  (b),  where  the  fourth  column  only 
stated  the  house  last  occupied,  the  Court  held  that  the 
Revising  Barrister  had  no  power  to  amend  the  descrip- 
tion.   And  if  he  had  no  power  there,  much  less  has  he 
any  here.    For  there  it  might  well  be  contended  that 
in  the  third  column,  under  the  word  "  house,"  the  right 
genus  of  qualification  was  described. 

[ WiLLES,  J.  Suppose  the  language  had  been :  "  free- 
liold  rent  issuing  out  of  houses  (Nos.  1,  2,  3,  4)  which 
I,"  ie.,  the  appellant,  " describe  (is  a  rent-charge*'] 

Tliat  certainly  would  have  been  a  more  doubtful  case. 
Tlie  case  of  Jones  v.  Jones  (c)  is  plainly  distinguishable. 
There  the  claimant's  real  qualification,  though  not  tech- 
nically described,  was  yet  described  so  as  to  be  com 
monly  understood;  whereas,  here  there  is  an  express 
finding  of  the  Revising  Barrister,  that  the  description  in 
the  list  would  not  be  commonly  understood,  as  describ- 
ing the  interest  which  the  claimant  really  hatl.  What 
qualification  the  claimant  may  have  intended  to  describe 
here,  is  not  the  question,  but  whether  he  has  in  fact  so 
described  it  as  to  be  commonly  understood. 

Clarke,  in  reply.  Bartlett  v.  GHhbs  (a),  and  Onions  v. 
Botvdler  (b),  do  not  govern  the  present  case.    There,  no 

(a)  1  Lutvf,  73;  5.  C.,BM.  J-  O.  (e)  Ante,  p.  95  ;  S,  C,  Z.  A  4 

81.  C.  P.  422. 

(6)  2  Lutw,  69 ;  S.  C,  6  C.  B.  66. 
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1870.  doubt,  the  qualification  proved  differed  from  that  de- 
NioHOLLs"  scribed,  for  it  was  founded  on  a  distinct  section  of  the 
BuLWMi.  -^^^  ^^  Parliament.  The  distinction  that  has  been  drawn 
between  an  insuificient  description  and  a  misdescription 
is  untenable,  and  is  neither  supported  by  the  cases  cited 
nor  by  the  language  of  the  Act.  A  lawyer,  no  doubt, 
might  understand  the  word  rent-charge  as  limited  to 
that  which  is  a  rent-charge  in  legal  strictness,  but  illite- 
rate persons,  for  whom  this  legislation  was  meant,  would 
not  so  understand  it.  The  objection  raised  comes  to 
this,  that  the  description  given,  though  an  inaccurate 
description  of  that  qualification  which  the  claimant 
intended  to  describe,  is  radically  bad,  because  it  happens 
also  to  be  an  accurate  description  of  one  which  he  never 
intended.  It  is  submitted  that  that  circumstance  cannot 
in  any  way  affect  the  power  to  amend  what  is  really  an 
inaccuracy  in  the  statement  of  the  description  intended. 
Perhaps  it  must  be  admitted  on  the  cases  that  if  the 
qualification  described  differs  from  that  proved  as  to  its 
local  situation,  that  is  an  objection  which  is  not  amend- 
able. But  that  is  not  the  present  case,  nor  does  the 
reasoning  applicable  there  apply  here,  viz.,  that  the 
Legislature  wished  the  objector  to  have  the  opportunity 
of  ascertaining,  by  inquiry,  whether  the  claimant's  quali- 
fication really  existed.    Onions  v.  BomUer  (a). 

BoviLL,  C.J.  The  object  of  the  Legislature  appears 
to  me  to  have  been  that  a  person  claiming  the  franchise 
should  describe  the  nature  of  his  qualification  in  such 
terms  as  to  enable  the  Bevising  Barrister  to  judge  of 
its  sufficiency.    Where  the  description  of  the  qualifi- 

(a)  2  Lutw.  59 ;  S,  C,  5  C,  B,  66. 
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cation  is  insufficient  for  the  purpose  of  being  identified,       1370. 
the  40th  section  empowers  the  Eevising  Barrister  to     nioholls 
receive  evidence,  and  to  alter  the  description  of  the 
qualification,  upon    the  matter   so   insufficiently  de- 
scribed being  supplied  to  his  satisfaction ;  but  subject 
to  that  power  lie  has  no  alternative  in  such  a  case,  but 
to  expunge  the  name  &om  the  list.    Then  follows  this 
express  proviso,  that  "no  evidence  shall  be  given  of 
any  other  qualification  than  that  which  is  described  in 
the  list  of  voters  or  claim,  as  the  case  may  be,  nor  shall 
the  Barrister  be  at  liberty  to  change  the  description  of 
the  qualification  as  it  appears  in  the  list,  except  for  the 
purpose  of  more  clearly  and  accurately  defining  the 
same/'      Here  the  qualification   of   the  claimant,  as 
stated  in  the  list,  is  "  freehold  rent-charge  of  £16  per 
annum  issuing  out  of  freehold  houses."    In  that  there 
is  no  ambiguity.    It  is  a  good  qualification  on  its  face, 
and  sufficiently  described;  and  the  Sevising  Barrister 
had  no  alternative  but  so  to  declare  it.    Then  does  that 
qualification  so  described  differ  from  freehold  land — 
the  qualification  proved?    For  many  years  there  was 
a  distinction  as  to  a  rent-charge  which  was  familiar  to 
every  one.    By  3  Oeo,  3,  c.  24,  rent*charges  were  re- 
quired to  be  registered  for  twelve  months  before  they 
would  confer  a  vote,    Tlie  6  VicL  c.  18,  altliough  by  its 
72nd  section  it  repealed  the  3  Gex).  3,  c.  24,  expressly 
recognised  rent-charges  as  constituting  a  peculiar  de- 
scription of  franchise.    Thus,  in  the  form  of  notice  of 
claim  in  No.  2,  schedule  A  (wliich  is  the  form  required 
by  the  4th  section  to  be  sent  to  the  overseers),  we  find 
the  following  requirement  in  the  fourth  column :  "  If  the 
qualification  consist  of  a  rent-charge,  then  the  names  of 
the  owners  of  the  property  out  of  which  such  i-ent  is 
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1870.  issuing,  or  some  of  them,  and  the  situation  of  the  pro- 
N10HOLL8  pei^ty-"  In  the  form  given  under  No.  3  of  the  same 
Bolwxb;  schedule  (made  out  under  sect.  5),  there  is  a  similar 
requirement.  Bearing  in  mind,  then,  that  this  is  a 
qualification  known  to  the  law,  which,  prior  to  the 
6  Vict  c.  18,  stood  on  a  distinct  footing,  and  is,  by  that 
statute,  dealt  with  in  the  mode  I  have  pointed  out,  I 
am  of  opinion,  that  the  Legislature  did  regard  it  as  a 
different  description  of  qualification  from  the  ownership 
of  freehold  land,  and  intended  that  there  should  be  a 
difference  between  the  two  qualifications.  The  only 
ground,  indeed,  for  holding  that  they  stand  on  the  same 
footing,  is,  that  they  both  have  their  origin  in  the 
8  Hen,  6,  c,  7.  But  that  might  be  equally  said,  if  the 
qualification  claimed  was  a  house  in  a  street,  and  that 
proved  was  a  field  in  a  marsh.  In  the  present  case,  the 
description  of  the  qualification  is  good,  as  the  descrip- 
tion of  a  rent-charge,  but  the  objection  to  it  is  that  the 
proof  adduced  does  not  support  that  description,  but 
shows  a  title  to  land  and  not  to  a  rent-chai^e.  I  tliink 
the  Eevising  Barrister  was  not  only  not  at  liberty  to 
amend  here,  but  that  he  is  expressly  prohibited  from 
doing  so.  The  statute  says,  that  the  Eevising  Barrister 
is  not  to  change  the  description  of  the  qualification,  as 
it  appears  on  the  list,  "  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same,"  i,e.,  the  quali- 
fication previously  described.  Thus  it  might  have  been 
competent  for  the  Eevising  Barrister  to  add  something 
to  explain  the  qualification  of  a  rent-charge,  but  not 
to  do  what  was  here  proposed.  The  amendment  pro- 
posed would  not  have  been  for  the  purpose  of  more 
accurately  defining  the  qualification  claimed,  but  of 
altering  it,  from  a  claim  to  a  rent-charge,  to  a  claim  to 
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land.    The  authorities  show  that  no  power  exists  to       1870. 
alter  the  qualification. 


WiLLES,  J.  But  for  the  respect  that  I  entertain  for 
my  Lord  and  the  other  members  of  the  Court,  I  should 
have  been  of  a  different  opinion.  If  the  description 
here  had  been  "  freehold  rent  issuing  out  of  freehold 
houses,"  instead  of  "  freehold  rent-charge,"  issuing  there- 
out, it  woidd,  though  inaccurate,  have  been  a  sufficient 
description.  Looking  to  what  the  substance  of  the 
qualification  is,  that  would  have  been  such  a  description 
as  would  be  commonly  understood.  The  objection 
urged  is  founded  on  the  word  charge,  an  inaccuracy  of 
the  most  venial  description,  there  being  but  few  people 
who  really  understand  what  a  rent-charge  is.  However, 
without  enlarging  on  the  matter,  I  will  shnply  say 
that  I  am  not  satisfied  that  Mr.  Clarice  was  not  right. 
The  case  has  been  well  argued  on  both  sides. 

Keating,  J.  I  think  the  Eeviaing  Barrister  was 
right,  though  after  the  expression  of  opinion  that  I  have 
heard  from  my  brother  Willes,  not  without  some  hesi- 
tation. The  qualification  here  stated  is  a  good  qualifi- 
cation, and  one  well  known  to  the  law;  and  in  the 
description  of  it, "  freehold  rent-charge  issuing  out  of 
freehold  houses,"  there  is  no  ambiguity.  But  the  mode 
in  which  it  is  attempted  to  support  this  description  is 
by  showing  the  claimant  to  be  the  owner  of  freehold 
land.  Freehold  land  and  freehold  rent-charge  appear 
to  me  distinct  qualifications,  and  I  think  the  Legislature 
has  so  considered  them.  The  question  appears  to  me 
not  so  much  as  to  the  intention  of  the  party  who 
claimed,  or  whether  he  \mderstood  what  he  was  claim- 

VOL.  I.     H.C.  L  L 
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1870.       ^^Sf  ^s,  whether  the  description  is  such  as  to  enable 

— r^ other  parties  to  know  what  is  the  qualification  claimed 

V.  — that  being  the  point  to  which  the  Ledslature  haa 

BULWER.  . 

attached  importance.  As  matter  of  fact,  the  Eevising 
Barrister  finds,  if  that  be  matter  of  fact  for  him,  that 
the  description  would  not  be  commonly  understood  to 
mean  that  the  claimant  had  the  interest  which  he  really 
had.  No  doubt  a  slight  alteration,  viz.,  the  striking  out 
the  word  charge,  woidd  make  all  the  difference,  and  the 
description  would  then  be  a  sufficient,  though  possibly 
not  a  strictly  legal  description.  I  quite  agree  that  we 
ought  not  to  be  astute  to  defeat  claims  to  the  franchise, 
and,  therefore,  in  Jo7i€s  v.  Jones  (a)  (having  regard  to 
the  forms  Nos.  3  and  6  in  sched.  A  of  the  Eeform  Act, 
which  give  "  lease  of  warehouse  for  years,"  as  a  suffi- 
ciently precise  description  of  a  qualifying  term  of 
years),  we  held  "  leasehold  house  and  garden,"  a  suffi- 
cient description  to  include  a  lease  for  life  of  a  house 
and  garden,  although  in  law  a  freehold  interest  But 
in  the  present  case,  the  true  qualification  could  not  be 
shown  without  altering  the  qualification  as  stated  in 
the  list,  and,  I  think,  although  we  ought  not  to  be  astute 
to  defeat  votes,  we  ought  also  to  take  care  that  the 
description  given  is,  at  all  events,  such  as  to  enable  an 
objector  to  ascertain  what  it  is  to  which  he  is  objecting. 

Brett,  J.  I  think  freehold  rent-charge,  and  the 
ownership  of  freehold  land,  are  distinct  qualifications. 
They  differ  in  fact,  and  the  difference  has  been  recog- 
nised, for  years,  both  in  electioneering  practice,  and  in 
election  law.    Form  3  in  sched.  A  of  6   Vict.  c.  18, 

(a)  AnU,  p.  95;  S,  C„  L.  R.  i  C.  P.  422. 
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expressly  points  out  the  difference  of  description  which  1870. 
is  required  in  tlie  case  of  a  rent-charge ;  and  for  suffi-  Nicholls 
cient  reasons.  The  3  Geo,  3,  c.  24*  (which  required  the  Bui^wer. 
registration  of  rent-charges),  having  been  repealed,  the 
information  which  form  3,  schedule  A,  requires  to  be 
given,  Avas  necessary  for  the  purpose  of  giving  an 
objector  the  opportunity  of  satisfying  himself  as  to  the 
existence  of  such  a  qualification.  Here  the  description 
given  is  a  good  description  of  a  qualification  by  freehold 
rent-charge,  but  not  of  a  qualification  by  ownership  of 
freehold  land;  nor  would  it  be  so  commonly  under- 
stood. The  case  is  one  of  misdescription,  not  of  insuffi- 
cient description,  and  I  think  that  under  sect.  40  the 
Revising  Barrister  had  no  power  to  amend.  At  one 
time,  indeed,  I  thought  that  that  section  only  forbad  an 
amendment  where  the  qualification  proved  was  of  a 
different  nature  from  tliat  described.  But  looking  to 
tlie  words  of  this  section,  I  think  that  none  of  the 
earlier  branches  of  it  give  any  power  applicable  to  this 
case,  and  the  proviso,  as  I  apprehend,  clearly  does  not 
enlarge  the  powers  previously  given ;  and  this  case  falls 
within  the  proviso.  Even  though  the  nature  of  the 
qualification  proved  be  the  same  as  that  described — as 
where  both  are  freehold  lands — ^yet,  if  the  description 
given  be  a  description  of  Blackacre,  while  the  proof 
is  of  Whiteacre,  that  is  not  an  insufficient  description, 
but  a  misdescription,  and  the  Eevising  Barrister  has 
no  power  to  amend  it. 

Decision  aflftrmed  without  costs. 

Attorneys — ^For  Appellant,  JETcmghton  &  Wragg, 
For  Respondent,  Wycdt  &  Hoskins, 
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Jan,  20. 

R^ll^lcr  XHE  case  Stated,- 

of,  and  owner  ^\^  ^  Court  held  for  the  revision  of  the  list  of  voters 

of  threo  sharea 

in,  a  freehold    for  the  parish  of  St  Mary,  ill  the  southern  division  of 

building 

society,  had      the  county  of  Leicester,  one  James  Cope  duly  objected 

xnortg^aged  _^ 

three  freehold  to  the  name  of  Benjamin  Rolleston  being  retained  on 

tenements  in 

fee  to  the 

society,  to  secure  "  the  subscriptions,  payments,  redemption  moneys  and  fines  in  relation 

to  the  sum  of  £300,"  advanced  to  him  by  the  society  on  his  three  shares,  to  be  repaid 

in  ten   years,  with  capitalised  interest,  by  monthly  instalments  of  £3  9«.  (making 

£41  8«.  a  year,  or  £414  in  all.) 

R.  had  always  been  in  possession,  and  had  duly  paid  about  £350,  but  had  still  two 
years'  payments  to  make,  with  the  option  of  redeeming  by  a  present  payment  of  £73  It. 

The  annual  value  of  the  tenements  was  £31  U. 

If  the  annual  payments  of  £41  8«.  were  apportioned,  two-thirds  (£27  12«.)  would  go 
to  discharge  the  principal,  and  one-third  (£18  16«.)  to  pay  the  interest. 

Hdd^  that  only  so  much  of  the  annual  payments  as  represented  the  interest  should 
be  deducted  from  the  annual  value,  and  that  consequently  the  claimant  had  an  equitable 
freehold  of  the  value  of  40«.  by  the  year. 
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the  list  of  votere  for  the  said  parish.  The  name  of 
Benjamin  Rolleston  (hereinafter  called  the  claimant), 
appeared  upon  the  list  of  voters  entitled  to  vote, 
thus — 


1871. 


Chrlftlan  and  Shiumii 
oftbeClaimmntatftill 
length. 

Place  of 
Abode. 

1 

v.»«.«Ar      <  Street,  Lane,  or  other 
Nature  of           ^^  ^^    ^   ^ 

goaUflcatSoo.          pSshT^ 

Benjamin  HoUeston 

26,Atylum 
Street 

Freehold         71,  73,  75,  Aeylum 
houses             Street 

The  facts  of  the  case,  as  proved  before  the  Revising 
Barrister,  were  as  follows  : — 

The  claimant  {Benjamin  Rolleston),  is  a  member  of  a 
Freehold  Building  Society,  called  the  Leicester  Perma- 
nent Benefit  Building  Society,  established  under  G  &  7 
WilL  4,  c.  32,  the  rules  and  regulations  of  which  are  to 
be  taken  as  part  of  this  case,  in  which  society  he  held 
three  shares. 

In  the  month  of  Fehnmry,  in  the  year  1863,  the 
claimant  was  possessed  of  three  freehold  tenements,  and 
was  desirous  of  borrowing  the  sum  of  £300  in  respect  of 
his  said  three  shares  in  the  said  society,  and  in  conse- 
quence of  the  said  society  advancing  him  that  sum  he 
executed  a  mortgage  in  fee  (a  copy  of  which  is  attached, 
and  is  to  be  taken  as  part  of  this  case)  (a)   of  the 


Rolleston 

V. 
COPF. 


(a)  The  mortgage  deed,  which 
was  between  JtoUetton  of  the  first 
part,  and  the  tnistees  of  the  boild- 
ing  society  of  the  second  part, 
recited  (inter  alia)  that  a  society 
called  **  The  Leicester  Permanent 
Benefit  BuUding  Society"  had 
been  established  under  the  6  ft  7 
WiU.  4,  c.  32,  and  iU  rules  duly 
certified  and  enrolled,  that  Ben- 
jdrntn  RoUeetpn  was  a  shareholder 


and  member  of  the  society,  and 
that  the  trustees  had,  in  pursuance 
of  the  rules,  agreed  to  advance 
and  lend  him  £300  '*  upon  and  in 
respect  of  his  three  shares  therein, 
to  be  paid  In  ten  years  by  monthly 
instalments  of  £8  9t.  on  his  exe- 
cuting "  the  mortgage. 

The  deed  then  conreyed  the 
three  tenements  in  question  in 
fee  from  BoOeiUm  to  the  trustees 
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1871. 


ROLLESTON 


V. 

Cope. 


said  freehold  tenements  of  the  society  to  secure  the 
subscriptions,  payments,  redemption  moneys  and  fines, 
in  relation  to  the  sum  of  £300  by  monthly  instalments 
of  £3  95.,  extending  over  a  period  of  ten  years.  The 
mortgage  deed  provided  that  if,  during  the  above- 
mentioned  period,  the  mortgagee  neglected  for  four  con- 
secutive calendar  months  to  pay  all  the  subscriptions 
and  payments,  and  to  perform  the  regulations  which  on 
his  part,  as  a  shareholder  and  mortgagee,  are  by  the 
ndes  of  the  society  directed  to  be  paid  and  performed, 
the  society  should  enter  into  possession  of  the  premises, 
and  sell  and  dispose  of  theuL    The  claimant  has  duly 


in  the  ordinary  way,  subject  to 
the  following  proviso  of  redemp- 
tion: — 

"Provided  always,  and  it  is 
hereby  declared  and  agreed,  that 
if  the  said  Benjamin  RollesUm,  his 
heirs,  executors,  or  administrators, 
shaU  from  time  to  time  during  the 
term  of  ten  years,  commencing 
from  the  date  hereof,  duly  pay, 
observe,  and  perform,  all  and  every 
the  subscriptions,  payments,  re- 
demption moneys,  fines,  and  other 
regulations,  which,  on  his  or  their 
part  respectively,  as  a  shareholder 
and  mortgagor,  are  by  the  rules 
of  the  said  society  and  the  tables 
thereto  annexed  and  the  aforesaid 
Act "  (6  &  7  Wm.  4,  c.  32),  "  or  by 
these  presents  agreed  or  directed  to 
be  paid,  observed,  and  performed, 
by  the  said  Benjamin  Jtolleston,  for 
or  in  respect  of  his  three  shares  in 
the  said  society,  or  the  advance 
hereby  made,  then  and  when  and 
so  soon  as  the  said  sum  of  £300, 
and  all  other  payments  as  afore- 
said, shall  have  been  fully  paid 
and  satisfied  or  otherwise  dis- 
charged according  to  the   rules 


and  tables  of  the  said  society, 
then  the  said  trustees  or  trustee 
for  the  time  being  of  the  said 
society,  will,  at  the  request  and  cost 
of  the  said  Benjamin  BoUesion,  his 
heirs  or  assigns,  indorse  on  these 
presents  a  receipt  for  all  moneys 
hereby  secured,  and  do  all  other 
necessary  acts  for  vacating  and 
discharging  this  secnrity.** 

The  deed  also  contained  {inter 
alia)  a  proviso  for  entry  and  sale 
by  the  mortgagees  in  case  of  de- 
fault for  four  consecutive  months 
as  stated  in  the  case,  and  a  cove- 
nant  by  BoUeston  with  the  trustees 
that  he,  his  heirs,  executors, 
administrators,  or  assigns,  would 
"  firom  time  to  time  duly  pay, 
observe,  and  perform,  all  the 
subscriptions,  payments,  fines,  re- 
demption moneys,  and  regulations, 
which  by  or  according  to  the  rules 
and  tables  of  the  said  society  and 
the  aforesaid  Act  and  these  pre- 
sents respectively,  are  or  ought  to 
be  by  tbem  paid,  observed,  and 
performed,  for  or  in  respect  of  hSa 
said  shares  in  the  said  society,  or 
the  advance  hereby  made." 
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paid  all  the  interest  due  under  the  mortgage  deed,  and       1871. 
has  always  been,  and  now  is,  in  the  actual  possession  of  ""rolleston" 
the  property.  J;^ 

The  periodical  payments  made  by  the  claimant  have 
amounted  to  £350  in  the  whole.    The  claimant  has  two 
years'  annual  payment  stiU  to  make,  but  he  may  redeem 
the  mortgaged  property  for  a  present  payment  of  £73  Is, 
The    annual  value    of  the  freehold  tenements    is 
£31  4^.,  and  the  annual  pajrment  made  to  the  society 
is  £41  88,    This  last-mentioned  payment  is  made  gene- 
rally in  reduction  of  the  sum  borrowed  in  discharge  of 
the  claimant's  payments  and  subscriptions  in  accord- 
ance with  the  rules  of  the  said  society. 

The  interest,  which  is  not  more  than  7  per  cent,  for 
the  term  of  years,  is  capitalised  and  added  to  the  sum 
borrowed. 

The  receipts  given  by  the  society  to  the  claimant,  a 
copy  of  one  of  which  is  annexed  to  this  case,  and  to  be 
taken  as  part  thereof,  do  not  show  what  sum  is  received 
for  interest,  and  what  is  received  for  principal ;  but  if 
the  annual  payments  of  £41  8^.  w^ere  apportioned,  two- 
third  parts  would  be  paid  in  discharge  of  principal,  and 
one-third  part  in  payment  of  the  interest.  It  was  con- 
tended, on  behalf  of  the  claimant,  that  only  so  much  of 
the  annual  payment  as  represented  the  interest  on  the 
loan,  as  in  the  case  of  a  conmion  mortgage,  should  be 
deducted  from  the  annual  value,  and  if  this  were  done 
the  claimant  has  a  freehold  of  405.  annual  value  in  the 
said  freehold  houses. 

It  was  contended,  on  behalf  of  the  objector,  that  the 
whole  of  the  payments  to  the  said  society,  on  whatever 
account  they  are  made,  should  be  set  off  against  the 
annual  value  of  the  property,  and  if  thiB  were  done> 
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2g7]^        the  claiinant  has  not  a  freehold  of  4Q«.  annual  value 
in  the  said  tenements.    The  Revising  Barrister  was 


BOLLESTOy 


V.  of  opinion  that,  in  accordance  with  the  decided  cases, 

the  whole  amount  of  the  payments  to  the  society 
was  a  charge  upon  the  estate,  and  should  be  deducted 
from  the  annual  value  thereof,  and  that  such  de- 
duction, reduced  the  value  of  the  estate  below  40«. 
and  he  erased  the  name  of  the  claimant  off  the  list 
of  voters. 
[Other  appeals  were  consolidated]. 
If  the  Court  should  be  of  opinion  that  only  so  much 
of  annual  payments  as  would  represent  the  interest  on 
the  loan,  as  in  the  case  of  an  ordinary  mortgage,  should 
be  deducted  from  the  annual  value  of  the  claimant's 
property,  then  the  names  of  the  said  B,  Rolle^on  and 
the  other  persons  mentioned  in  the  schedule,  were  to 
be  restored  to  the  lists  of  voters.  If  otherwise,  then 
these  names  were  to  remain  erased. 

GriffUsy  for  the  appellant,  contended,  that  the  annual 
payments  made  by  the  appellant  were,  in  substance, 
nothing  more  than  the  principal  and  interest  of  a  mort- 
gage loan,  repayable  by  monthly  instalments.  That  in 
ascertaining  the  annual  value  of  the  appellant's  free- 
hold, so  much  only  of  the  annual  payments  as  repre- 
sented the  interest  on  the  loan  ought  to  be  deducted ; 
and  that  here,  if  that  were  the  principle  to  be  adopted, 
the  Eevising  Barrister  had  found  that  the  appellant's 
freehold  was  of  sufficient  value.  That  the  only  distinc- 
tion between  the  present  case  and  that  of  an  ordinary 
loan  on  mortgage,  consisted  in  the  principal  being 
repayable  here  not  in  a  lump  sum,  but  by  instalments ; 
and  that  the  principal,  in  whichever  way  repayable,  was 


V. 

Cope. 
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only  a  charge  on  the  corpus  of  the  estate,  and  not  on  1871. 
the  annual  value.  That  so  much  of  the  sums  repaid,  as  jjolleston" 
represented  principal,  were  in  fact  investments  for  the 
benefit  of  the  estate.  He  cited  Bohinsan  v.  Dunkley  (a), 
as  governing  the  present  case,  and  pointed  out  that  in 
that  case  Erle^  G.  J.,  and  Byles,  J.,  both  distinguished 
Copland  v.  BariUtt  (h),  upon  the  ground  that  in  that 
case  there  was  no  finding  of  a  beneficial  interest  in  the 
claimant  of  the  yearly  value  of  40s,  The  case  of 
Beamish  v.  T/ie  Overseers  of  Stoke  (c),  had  followed  the 
authority  of  Copland  v.  Bartlett  (b),  and  was  either  dis- 
tinguishable from  Bobinson  v.  Dunkley  (a),  upon  the 
same  groimd  as  Copland  v.  Bartlett  (b) ;  or,  if  not,  was 
virtually  overruled  by  Bobinson  v.  Dunkley  (a).  He  also 
cited  a  manuscript  note  of  an  argument  of  Lord  Justice 
Mellish,  when  at  the  bar,  in  a  case  of  Swarbrick  v.  Bes- 
ivick  (d),  and  on  the  question  of  apportionment  referred 
to,  Moore  v.  ITie  Overseers  of  Carisbrooke  («). 

Qaain,  Q.  C,  for  the  respondent  The  case  has  been 
treated  on  the  other  side  as  simply  a  question  of  the  re- 
payment of  so  much  principal  and  so  much  interest ;  but 
the  deed  in  question  does  not  even  mention  interest.  The 
covenant  in  the  mortgage  deed  is  for  the  payment  and 
observance  of  "all  the  subscriptions,  payments,  fines, 
redemption  moneys,  and  regulations,  which  by  or  accord- 
ing to  the  rules  and  tables  of  the  said  society,"  ought  to 
be  paid  and  observed.  So,  again,  the  proviso  for  re- 
demption is  conditioned  for  payment  and  observance  by 

(a)  Hvpw,  ds  Ph.  I;  8,  a,  15  29. 

C.  B,  N,  S,  478.  (d)  Unreported,   there  haTing 

(6)  2  LtUw,  102 ;  S.  C,  6  C.  B,  been  no  decision  upon  it 

18.  (e)  2  Lutw,  238  ;  8,  C,  12  C.  B. 

(e)  2  LuPw,  189  ;  8.  C,  11  C.  B.  661. 
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1871  ^^®  appellant  during  ten  years  of  "all  and  every  the 
RoLLESTON~  subscriptions,  payments,  redemption  moneys,  fines,  and 
other  regulations,"  payable  and  to  be  observed  by  him 
in  respect  of  his  three  shares,  according  to  the  rules  of 
the  society,  and  the  tables  thereto  annexed ;  and  further 
on  it  provides  that,  "  when  and  so  soon  as  the  said  sum 
of  £300,  and  aU  other  payments  as  aforesaid,"  shall 
have  been  satisfied,  the  security  shall  be  discharged,  as 
there  prescribed.  So  again,  the  power  in  the  mortgagees 
to  enter  and  sell  is  to  arise  upon  four  consecutive 
months'  default  in  payment  or  performance  of  the  sul> 
scriptions,  payments,  or  regidations.  No  doubt  the 
appellant  is  bound  by  the  deed  to  pay,  during  a  period 
of  ten  years,  monthly  instalments  of  £3  9s.  (amounting 
annually  to  £41  85.),  but  the  deed  does  not  show  what 
part  of  those  instalments  is  referable  to  interest,  wliile 
the  stipulations  it  contains  as  to  payment  all  refer  in 
terms  to  subscriptions,  payments,  fines,  and  redemption 
moneys.  The  Revising  Barrister  finds,  indeed,  as  a  fact, 
that  the  interest  is  capitalised,  and  that  it  is  not  more 
than  7  per  cent,  for  the  term,  but  he  does  not  find  how 
much  it  is.  He  also  says  that  on  an  apportionment 
two-thirds  wotUd  he  paid  in  discharge  of  principal,  and 
one-third  in  payment  of  the  interest ;  but  he  does  not 
state  how  that  is  arrived  at ;  and  the  receipts  given  by 
the  society  make  no  separation  of  principal  from 
interest. 

The  case  then  stands  thus.  The  appellant  has  a  free- 
hold of  the  annual  value  of  £31  4^.,  out  of  which  he 
has  annually  to  pay  charges  amounting  to  £41  85. ;  so 
that,  on  these  being  deducted,  the  annual  value  to  him 
is  nothing.  The  appellant  clearly  cannot,  in  the  wonls 
of  the  8  Hen,  6,  c.  7,  expend  40«.  by  the  year,  nor  has 
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he  within  that  statute  "  free  land  or  tenements  to  the       1871. 
value  of  40«.  by  the  year  "  above  all  charges." 

As  regards  the  authorities,  Copland  v.  Barilett  (a)  is  an 
express  decision  that  monthly  payments  of  this  kind, 
by  a  member  of  a  building  society,  are  a  "charge" 
within  8  He7i.  6,  c.  7.    That  case  was  followed  by  Lee 
V.  Hutchinson  (b),  where  a  mere  personal  agreement  to 
pay  the  interest  was  treated  as  a  "  charge,"  although  the 
mortgage  deed  only  secured  the  principal.    Williams,  J., 
there  said  : — "  I  consider  this  an  ingenious  attempt  to 
evade  the  construction  put  upon  the  Act  of  Parliament 
in  Copland  v.  Bartlett  (a).    The  effect  of  the  different 
statutes  is  to  prevent  the  Court  from  taking  a  strict 
lawyer-like  view  of  the  position  of  mortgagor  and  mort- 
gagee with    reference  to    the  word  'charge'  in    the 
statute  of  Hen.  6 ;  and  we  are,  therefore,  compelled  to 
regard  the  case  in  a  popular  aspect"    In  Moorhouse  v. 
GUbertson  (c),  Maule,  J.,  in  the  discussion  of  the  question 
what  constituted  a  "  charge  "  under  the  12  Qeo,  2,  c.  18, 
ss.  5  and  6,  said :  "  The  meaning  is,  that  nothing  is  to  be 
considered  which  the  freeholder  has  to  pay  in  respect 
of  his  own  enjoyment."    Here,  in  respect  of  his  enjoy- 
ment, the  appellant  has  to  pay  £41  8a    Beamish  v.  Tfie 
Overseers  of  Stoke  (d),  another  case  of  a  building  society, 
and  in  which  the  amount  payable  for  principal  and 
interest  were  separated  by  the  Eevising  Barrister,  is  a 
strong  authority  against  the  appellant,  and  precisely  in 
point.    The  question  there  submitted  was  whether  "  only 
so  much  of  the  weekly  payments  as  was  payable  in 
respect  of  interest  ought  to  be  deducted  from  the  annual 

(a)  2  Lutw,  102 ;  8.  C,  6  0.  B,  (c)  2  LuUa,  260 ;  S,  C,  li  C.B, 

18.  70. 

(6)  2  Lutv),  150 ;  S,  C,  8  C.  B,  (d)  2  Lutw,  189 ;  8,  C,  11  C.  B. 

16.  29. 
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1871.       value."    The  Court  decided  that  the  whole  annual  pay- 
ment must  be  deducted.    MatUe,  J.,  in  the  course  of 
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V.  the  argument  there  said  : — "  The  true  test  of  value  is 


Cope. 


whether  the  tenant  woidd  take  the  land  from  year  to 
year,  pay  all  the  charges,  and  give  the  claimant  40$.  a- 
year  besides."  That  question  must  be  answered  in  the 
negative  here,  as  well  as  there.  Jervis,  C.  J.,  in  giving 
judgment,  said : — "  The  estate  is  worth  £6  a-year,  but 
the  appellant  pays  in  respect  of  it,  for  interest,  expenses, 
and  instalments  towards  the  discharge  of  the  principal 
money  due,  £11  14s.  The  annual  amount  of  the  rents 
and  profits,  therefore,  is  a  mintis  quantity.  At  present, 
the  estate  is  worth  nothing  jper  annum  to  the  claimant. 
If  he  were  to  go  on  paying  this  sum  for  four  years,  and 
at  the  end  of  that  time  were  to  commit  a  forfeiture  by 
a  breach  of  any  of  the  conditions  of  the  mortgage,  he 
would  then  lose  his  estate  altogether."  Robinson  v. 
Dunkley  (a)  is,  no  doubt,  a  coimter  authority ;  though, 
possibly,  that  case  may  be  supported  on  the  ground  sug- 
gested in  a  note  to  the  case  of  Bdbinson  v.  DunJcley,  in 
Hopwood  <b  Philbrick's  Beports,  viz,,  that  the  Eevis- 
ing  Barrister  having  found  on  the  facts  that  the  re- 
spondent had  acquired  an  equitable  estate  worth  more 
than  405.  a-year  above  all  charges,  the  Court  would  not 
say  he  was  not  justified  in  so  finding,  although  to 
acquire  the  fee  a  paymentof  40^.  was  still  due ;  which 
would  reduce  the  net  annual  income  for  that  year  to 
20&  only.    HamUto^i  v.  Bass  (h)  was  also  referred  to. 

GriJUs  replied,  citing  Astbury  v.  Henderson  (c), 

(a)  ffopw,  ds  Ph,  1  ;  S,  0.0  15      631. 
a  B.  N.  S.  478.  (c)  K,  <fc  (?.  6;  S.  C,  15  C.  B. 

(6)  2  Lutw,  213;  S.  C,  12  C.J5.      251. 
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BoYiLL,  C.J.  The  claimant,  being  a  member  of  and  jgyj 
holding  shares  in  a  building  society,  was  the  owner  and  Rolleston" 
in  possession  of  certain  freehold  houses,  in  respect  of  qq^j^ 
which  he  claimed  to  be  on  the  register  of  county  voters. 
These  houses  he  had  conveyed,  by  way  of  mortgage,  to 
the  society,  as  security  for  £300  advanced  to  him,  and 
by  the  mortgage  deed  and  rules  of  the  society,  in  order 
to  redeem  the  property,  he  was  bound  to  pay,  during  a 
period  of  ten  years  from  1863,  to  the  society,  monthly 
instalments  of  £3  9^.,  which  amounted  to  the  sum  of 
£41  85.  in  each  year,  and  in  case  of  certain  default,  the 
society  might  enter  upon  the  houses.  At  the  time  in 
question  the  claimant  had  paid  £350,  and  two  years 
remained  during  which  he  would  have  to  pay  the  monthly 
instalments,  or  he  might  then  have  redeemed  the  pro- 
perty by  a  present  payment  of  £73  10s.  The  annual 
value  of  the  houses  was  £31  4s. 

It  was  contended  for  the  claimant  that  only  such  sum 
as  would  be  equivalent  to  interest  on  the  loan  ought  to 
be  deducted  from  the  annual  value  to  the  claimant. 

The  learned  Eevising  Barrister  was  of  opinion  that 
the  whole  of  the  payments  ought  to  be  deducted  in 
accordance  with  two  decisions  of  this  Court,  and  he  dis- 
allowed the  claim  to  vote. 

The  appellant  relied  upon  another  and  later  decision 
of  this  Court,  which  he  contended  overruled  the  two 
previous  cases. 

The  question  submitted  to  us  is,  whether  only  so 
much  of  the  annual  payments  as  would  represent  in- 
terest on  the  loan  should  be  deducted,  and  upon  the 
result  of  our  opinion  on  that  point,  this  appeal  is  made 
to  depend. 

The  statute  of  8  ffen.  6,  c.  7,  requires  that  the  voter 
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1871.        ^^^^  hsLve  "  free  land  or  tenement  to  the  value  of  405. 
Rollbbtoh""  ^y  ^h®  y®^^  ^^  ^he  least,  above  all  charges,"  and  declares 
Com         *^^^^  "  ®^^^  ^'^  ^^^^'®  *'^^®  greatest  number  that  may  ex- 
pend 405.  by  the  year  and  above  as  afore  is  said,  shall 
be  returned  by  the  sheriffs  of  every  county  knights  for 
the  Parliament." 

"  The  sheriff  is  also  empowered  to  examine  upon  oath 
every  voter  how  much  he  may  expend  by  the  year." 
And  the  Act  declares,  "  that  he  which  cannot  expend 
40.S.  by  the  year  as  afore  is  said,  shall  not  vote." 

The  property,  therefore,  must  be  of  the  value  of  405. 
a-year  at  the  least,  above  all  charges,  within  the  mean- 
ing of  that  enactment. 

The  statute  28  Geo,  3,  c.  36,  s.  6,  treats  the  interest  of 
the  voter  as  one  which  must  be  of  the  value  of  40*.  by 
the  year  over  and  above  the  interest  of  any  mortgage 
upon  the  estate,  and  also  above  all  outgoings  payable  in 
respect  of  the  said  estate. 

Under  the  provisions  of  different  statutes,  and  ulti- 
mately by  the  Eegistration  Act  of  6  Vict.  c.  18,  s.  74,  a 
person  who  has  mortgaged  his  estate,  but  continues  in 
possession,  is  entitled  to  the  franchise,  though  his  equit- 
able estate  must  be  of  the  same  value  that  would  be 

« 

requisite  if  he  were  still  the  owner  of  the  legal  estate. 
See  Copland  v.  Bartlett  (a),  and  Barrow  v.  Buck- 
master  (b). 

It  has  also  been  decided  that  expenses  incurred  in 
increasing  the  annual  value  must  be  deducted,  because 
they  are  absolutely  necessary  in  order  to  produce  such 
value,  such  as  the  cost  of  manuring  and  cultivating 
land,  and  the  maintenance  and  repairs  of  houses  and 

(a)  2  Luiw,  102 ;  6  C.  B.  18.  (6)  2  Littw.  285;  12  C.  B.  675. 
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buildings,  Hamilton  v.  Bass  (a)  ;  the  cost  of  collecting  1871. 
rents  when  such  an  expense  is  found  to  be  necessary, 
Sherlock  v.  Steward  (b) ;  and  when  the  property  is  let  to 
a  tenant,  the  amount  of  the  tenant's  rates  if  and  when 
the  landlord  has  undertaken  to  pay  them,  Moorhouse  v. 
Gilbertson  (c).  Other  cases  have  been  decided  on  the 
ground  that  the  deductions  sought  to  be  made  were 
charges  witliin  the  meaning  of  the  statute,  such  as  a 
rent-charge,  Copland  v.  Bartlett  (d),  and  the  cases  there 
cited  by  Mr.  Badeley,  and  Barraio  v.  Bv/^kmaster  (e)  ;  the 
yearly  interest  secured  by  a  mortgage,  Moore  v.  Carts- 
brooke  (/),  and  yearly  interest  actually  paid  by  agree- 
ment where  the  principal  alone  was  secured  by  the 
mortgage.  Zee  v.  Hutchinson  (g).  The  same  rule,  I 
apprehend,  would  apply  to  the  ease  of  annuities  or  other 
annual  sums  charged  upon  the  property,  but  in  the  case 
of  an  ordinary  mortgage  it  has  never  been  supposed 
that  the  whole  principal  money  must  be  deducted  in 
the  year  when  it  is  due  or  becomes  payable. 

There  are  also  three  important  cases  directly  bearing 
upon  the  present  question,  and  each  of  them  decided 
with  reference  to  building  societies. 

The  first  is  the  case  of  Copland  v.  Bartlett  (rf),  where 
the  claimant,  being  a  member  of  a  building  society,  had 
obtained  a  conveyance  of  the  propeHy  and  had  executed 
a  mortgage  to  the  trustees.  The  amount  of  the  purchase 
money  secured  was  £65,  and  the  claimant  was  bound 
by  the  mortgage  deed  to  pay  155.  a  month  (equal  to  £9 
a-year),  whilst  the  annual  value  of  the  property  was 

(a)  2  Lutw.  213;  12  C,B.  631.  {d)  2  lutw.  102;  6  C.B.  18. 

(6)  jr.  ds  0.  286;  7  C.  B.  N.  S.  (c)  2  LtUw,  285;  12  C,  B.  664. 

21.  (/)  2  Lutw.  283;  12  C.  B.  661. 

(e)  2  Luiw.  260;  14  C.  B.  70.  {g)  2  Lutw.  169  ;  S  C.  B,  16. 
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only  £8,  but  if  only  interest  on  the  £G5  was  to  be 
deducted,  there  would  have  been  a  clear  yearly  value  of 
405. 

This  Court  decided  that  these  monthly  payments  were 
a  charge  upon  the  property,  and  that  they  must  be  taken 
into  account  in  ascertaining  the  annual  value,  and  as 
they  reduced  the  annual  value  below  40s.  the  vote  was 
disallowed. 

The  next  case  was  Beamish  v.  Stoke  {a).  The  annual 
value  of  the  property  there  was  £6,  and  it  was  mort- 
gaged to  the  trustees  of  the  building  society ;  the 
amount  due  upon  the  mortgage  for  principal  was 
£47  105.  3d.,  and  the  payment,  which  the  claimant  was 
bound  to  make,  of  4s.  &d,  weekly  on  accoimt  of  principal 
and  interest,  amounted  to  £11  14s.  per  annum;  this 
sum  was  apportioned  by  the  secretary  as  follows,  viz., 
£8  18s.  in  part  liquidation  of  the  principal  of  the  mort- 
gage debt,  6s.  for  incidental  expenses  of  working  the 
society,  and  £2  10s.  for  premium  or  interest  on  the 
amount  of  principal  remaining  unpaid.  It  was  not 
disputed  that  the  6s.  and  the  £2  10s.  should  be  deducted, 
and  the  only  question  submitted  to  the  Court  was, 
whether  the  payment  in  part  liquidation  of  the  prin- 
cipal ought  to  be  deducted  in  ascertaining  the  annual 
value. 

The  Court  decided  that  the  whole  of  these  weekly 
pajonents  constituted  a  charge  upon  the  property,  and 
must  be  deducted,  notwithstanding  a  part  of  them  was 
made  for  repayment  of  the  principal. 

The  last  of  the  three  cases  is  BoHnson  v.  Dunkley  (b), 


(a)  2  Lu^,  189 ;  11  C.  B,  29. 

(6)  Hopw.  iePh.\\  15  a  B.  N.  S,  478. 
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which  came  before  this  Court  in  1863.  In  that  case  1871. 
the  claimant,  who  was  a  member  of  a  building  society,  Bollbston 
had  executed  a  mortgage  to  them.  The  amount  ad-  cope. 
vanced  in  the  first  instance  was  £73,  and  he  was  bound 
to  make  monthly  payments  amounting  in  the  whole  to 
£4  per  annum.  The  property  was  of  the  value  of  £3 
per  annum.  On  the  Slst  January  preceding  the  regis- 
tmtion,  he  had  paid  the  whole  amount  owing  by  him 
with  the  exception  of  £2.  This  sum  would  be  payable 
by  him  by  monthly  payments  during  the  following  six 
months,  and  was  in  fact  paid  by  the  month  oiJidy,  The 
Eevising  Barrister  expressly  found  as  a  fact  that  the 
£71  having  been  paid  before  the  31st  of  January,  and 
the  remaining  £2  by  July,  the  claimant  had  a  freehold 
prior  to  the  31st  of  Jamuinj  of  the  value  of  405.  per 
annum,  and,  therefore,  he  retained  his  name  on  the  list 
of  voters.  Tliis  case  was  decided  in  favour  of  the  re- 
spondent in  the  appeal 

It  was  contended  before  us  that  this  latter  case  was  at 
variance  with  the  previous  decisions,  and  virtually  over- 
ruled them.  It  is  difficult  to  reconcile  those  decisions, 
and  still  more  difficult  to  distinguish  the  present  case  in 
principle  from  JRobinsan  v.  Dunkley  (a). 

The  question  is  no  doubt  involved  in  much  doubt, 
and,  but  for  the  decision  in  the  last  case,  I  should  have 
had  no  hesitation  in  acting  as  the  Bevising  Barrister  has 
done  in  this  case  upon  the  authority  of  Copland  v. 
Bartlett  (6),  and  Beamish  v.  Stoke  (c),  and  upon  the  rea- 
sons of  the  very  learned  and  eminent  judges  who  de- 
cided those  cases. 

The  later  case,  however,  of  Robinson  v.  Dunkley  («), 

(a)  ffopw.  A  Ph.  1  .    16  a  B.  {h)  2  Lutw.  102  :  6  C.  B.  18. 

N.  S.  478.  (c)  2  Luiw.  189;  11  C.  B.  29. 

VOL.  I.     H.C.  M  X 
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1871.  having  been  decided,  I  think  it  is  better  to  abide  by 
RoLLESTON  ^^^^  decision;  there  are  also  strong  arguments  in  support 
of  it,  and  applying  it  to  the  present  case,  the  result  will 
be  that  the  payments  made  by  the  claimant  representing 
a  greater  value  than  405.  a-year,  the  decision  of  the 
Ee\'ising  Banister  must  be  reversed  and  the  claim  to  vote 
allowed. 

The  question  in  these  cases  in  future  for  the  Eevising 
Barrister  to  consider  will  be,  whether  taking  the  pay- 
ments which  have  been  paid  for  principal  or  purchase- 
money  into  account,  and  deducting  the  proper  annual 
sums,  independently  of  the  payments  on  account  of 
principal,  the  claimant's  interest  in  the  property  is  of 
the  value  of  405.  by  the  year.  If  his  interest  in  the 
property  be  found  to  be  of  that  value  he  will  be  entitled 
to  the  franchise,  otherwise  his  claim  to  be  placed  on  the 
list  of  voters  must  be  disallowed. 

WiLLES,  J.  I  am  of  the  same  opinion.  This  case 
ought  to  be  decided  according  to  the  construction  of  tlie 
statutes,  and  their  application  to  the  substantial  interest 
of  the  mortgagor,  not  his  dry  legal  as  distinguished  from 
his  equitable  estate. 

The  statute  of  Hmi,  6  would  exclude  him  from  the 
franchise,  because  of  liis  not  having  the  legal  estate. 
The  subsequent  statutes  have  corrected  this,  and  the 
effect  of  them  is  to  treat  the  mortgagor  as  having  the 
freehold  subject  to  a  charge  of  the  principal  money,  or 
so  much  as  remains  unpaid,  and  of  the  interest 

In  an  ordinary  mortgage,  payment  of  the  principal 
may  be  enforced  at  any  time  after  the  day  it  falls  due ; 
but  no  regard  is  paid  to  that  incumbrance,  provided 
that  the  statute  of  Hen,  6  is  in  other  respects  satisfied. 
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To    satisfy  that    statute    two   conditions   must   be        1871. 

fulfilled  BOLLSSTON 

First,  the  land  must  be  freehold,  to  the  annual  value  ^^J,^ 
of  405.  at  the  least  above  all  charges,  in  the  original 
"outre  les  rcprkes"  a  term  never  applied,  that  I  can 
find,  to  a  payment  which  redounds  to  the  permanent 
benefit  of  the  owner  of  the  land  (as  building  a  house  or 
such  like),  but  only  to  such  payments  as  rent-charges, 
ordinary  repairs,  taxes,  and,  by  analogy  and  statute,  to 
interest,  the  payment  of  which,  once  made,  is  so  much 
spent  and  gone,  neither  enjoyed  by,  nor  invested  for, 
the  owner  or  mortgagor.  Secondly,  the  voter  must  be 
able  to  expend  (that  is,  have  for  his  own  benefit,)  40s. 
by  the  ye^r. 

It  follows,  therefore,  that  to  vote  in  respect  of  an 
equity  of  redemption — 1st,  that  estate  must  be  of  the 
value  of  405.  by  the  year;  and,  2nd,  the  voter  must 
have  in  respect  thereof  a  present  benefit,  or  capacity  of 
benefit,  of  40&  by  the  year. 

If  the  land  is  mortgaged  up  to  its  full  value,  or  to 
such  an  amount  that  the  equity  of  redemption  is  not 
worth  the  purchase  of  405.  a-year,  the  first  condition  is 
not  fulfilled.  Tliis  was  the  case  supposed  by  Lord 
Truro  in  Copland  v.  Bartlett  (a),  where  he  asked,  "  How 
was  the  right  to  vote  formerly  dealt  with  where  the 
property,  in  respect  of  which  the  vote  was  claimed,  was 
charged  up  to  the  fuU  value  ?  My  impression  is,  that 
the  vote  was  never  allowed."  And  the  same  opinion 
was  expressed  by  Jervis,  C.J.,  in  Beamish  v.  Stolce  (/>), 
where  he  said,  ''  The  ca§e  does  not  find  that  that  which 
the  party  has  already  paid  towards  the  purchase-money 

,(<i)  2  Lutic.  105 :  6  C.  A  23.  (h)  21  LutiD.  189 ;  11  C.  B.  S7. 
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1871.       is  worth  405.   a-year  in  perpetuity;"    and  Maule,  J., 
RoLLESTON     s^i^'  "  Suppose  a  man  agreed  to  stand  in  the  claimant's 
CopK         shoes,  would  it  be  worth  his  while  to  give  405.  a-year 
for  his  interest  in  the  land  ?  " 

This  consideration  was  sufficient  for  the  decision  of 
those  cases  which,  though  they  raised  and  decided  the 
question  whether  principal  could  be  deducted,  did  so 
upon  statements  of  facts  not  showing  that  the  principal 
paid  had  created  an  interest  worth  405.  a-year  beyond 
reprises.  Between  those  cases  and  the  present  there  are 
striking  and  cardinal  differences  of  facts.  No  doubt 
expressions  were  used  by  the  judges  indicating  an 
opinion  that  the  payments  on  account  of  the  principal 
were  to  be  considered  as  charges,  which  unquestionably 
they  were  in  one  sense,  wi.,  that  imtil  enough  had  been 
paid  on  account  of  principal  to  make  the  equity  of 
redemption  worth  the  purchase  of  a  freehold  of  405. 
a-year,  there  was  nothing  to  satisfy  the  first  condition 
in  the  statute.  The  concurrence  of  F.  Williams,  J.,  in 
Robinson  v.  Duiikley,  is  conclusive  as  to  the  true  scope 
of  those  authorities.  In  the  present  case  both  con- 
ditions are  fulfilled.  The  mortgage  is  for  £300,  prin- 
cipal to  be  repaid  with  interest  in  ten  years,  by  instal- 
ments of  £3  95.  a-month,  making  £41  85.  a-year,  or,  in 
all,  £414;  so  that  the  proportion  of  principal  to  interest 
is  ascertained  by  the  deed,  and  it  is  found  as  a  fact 
The  property  can,  in  fact,  be  redeemed  for  a  present 
payment  of  £73  I5. ;  the  payments  remaining  to  be  made, 
if  paid  at  the  day,  amount  to  £82  I65.  The  annual  value 
above  all  charges,  except  the  mortgage,  is  £31  45.,  so 
that  the  equity  of  redemption,  if  sold  at  the  ridiculously 
low  price  of  five  years*  purchase,  would  produce  a  sum 
sufficient  to  pay  oiBf  the  whole  remaining  charges  and 
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leave  a  balance,  which,  if  invested  in  Consols,  would       1871. 
produce  more  than  405.  a-year.    Why  ?    For  this  simple     kolleston 
reason,  because  the  pajnnents  made  by  the  mortgagor        ^ 
were  not  all  "  reprises,"  but  to  the  extent  of  two-thirds, 
or  thereabouts,  paid  (and  found  by  the  case  to  have 
been  pjdd)  on  account  of  principal,  they  were  invest- 
ments, and  permanently  beneficial  investments,  by  and 
for  the  mortgagor,  as  much  as,  or  rather  more,  than  if  he 
had  paid  them  into  his  bankers,  to  be  ready  for  the 
mortgagee  when  he  chose  to  call  for  his  money.     Each 
of  these  payments,  to  the  extent  it  represented,  was  a 
purchase  for  the  mortgagor  of  so  niuch  of  the  mort- 
gagee's interest  in  the  land,  each  of  them  added  to  the 
value  of  the  mortgagor's  estate,  and  now  enures  to  his 
benefit.    Each  of  them  was,  therefore,  "  expended  "  by 
and  for  him ;  each  would,  in  a  properly  kept  account, 
go  to  investment  of  capital,  and  would  not  be  mere 
outgoings.    None  of  them  was  a  "  reprise"  in  the  proper 
sense,  of  something  taken  back  for  the  mere  temporary 
use  of  the    land.    As    for   the    payments  being  pre- 
appointed to  be  made  on  certain  days,  this  cannot  alter 
their  juridical  character.    The  payment  of  the  principal 
is  invariably  pre-appointed  for  some  day.     It  is  for  the 
convenience  of  the  parties  not  to  alter  the  relation 
between  them,  that  several  days  are  mentioned  instead 
of  one.    It  follows,  from  what  has  been  said,  that  the 
second  condition  of  the  statute  of  8  He^i,  6,  c,  7,  as 
modified  by  the  subsequeiit  Acts,  giving  the  franchise 
to  a  mortgagor,  is  also  complied  with,  because,  deducting 
from  £41  85.  the  two-thirds  which  the  case  finds  to  be 
referable  to  principal,  there  remains  £13  16^.,  which, 
deducted  from  £31  4ts,,  leaves  a  clear  substantial  present 
annual  value  of  £17  8s,    In  eflFect  and  substance  the 
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1871.  claimant  has  a  freehold  worth,  at  twenty  years*  pnr- 
R0LLE8T0N  chase,  £630,  less  £73  I5. — £556  195. ;  and,  deducting 
Cope.  ^^^  ^^  ^'^^  ^^'^  years'  payments  that  remain  what  can 
properly  be  called  "  rcp^iscsy'  he  can  "  expend  "  £17  85. 
by  the  year.  Thus,  both  upon  the  reason  of  the  matter, 
and  according  to  the  distinct  authority  of  Erie,  C.J.,  and 
his  companions,  in  Robinson  v.  Dunklcy  (a),  the  decision 
against  the  right  to  vote  was  wrong,  and  ought  to  be 
reversed. 

Montague  Smith,  J.  I  am  of  the  same  opinion; 
and,  in  consequence  of  the  previous  decisions  in  this 
Court,  I  desire  to  add  the  reasons  for  my  judgment. 

The  claimant  (who  is  the  appellant)  being  seised  in 
fee  of  land  and  houses,  mortgaged  them,  by  a  deed  dated 
the  12th  Febricart/,  1863,  to  the  LeiccMer  Building  Society^ 
to  secure  £300  advanced  by  the  society  on  three  shares 
held  by  the  claimant  as  a  member  of  the  society,  to  be 
repaid,  with  capitalised  interest,  in  ten  years,  by  monthly 
payments  of  £3  95. 

Tlie  mortgage  was  in  fee,  subject  to  a  proviso  for 
redemption  upon  payment  by  the  claimant  during  ten 
years  of  the  subscriptions,  redemption  moneys,  and  lines 
payable  by  him  in  respect  of  his  three  shares  according 
to  the  rules  of  the  society,  and  certain  tables  annexed 
to  them ;  and  the  deed  provided,  that  when  the  £300 
and  all  other  payments  should  have  been  satisfied,  the 
security  should  be  in  a  certain  prescribed  manner  dis- 
charged. A  power  was  contained  in  the  deed  enabling 
the  trustees,  in  case  of  default  in  the  payment  of  the 
instalments,  to  take  possession  of  the  property,  and 

» 

\a)  IIopw.  dfc  Ph.  1 ;  15  C.   B,  N.  S.  478. 
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sell  the  same,  to  satisfy  what   might  be  due  on  the       1871. 
security.  kolleston 

The  case  finds  that  the  claimant  has  always  been  in  ^J^^^ 
the  actual  possession  of  the  property,  that  he  has  kept 
up  the  payment  of  all  his  instalments,  haying  paid  in 
all  £«350,  and  that  he  was  entitled  to  redeem  the  pro- 
perty by  a  present  payment  of  £73  Is.  It  is  also  found 
that  the  annual  value  of  the  property  is  £31  4s.  The 
Eevising  Barrister  further  finds,  which  the  mortgage 
deed  and  rules  enabled  him  to  do,  that  the  interest, 
which  is  not  more  than  seven  per  cent.,  is  capitalised, 
for  the  whole  term,  and  added  to  the  sum  borrowed ; 
and  that,  although  no  apportionment  is  made  in  form, 
yet  if  the  monthly  instalments,  which  amount  to  the 
annual  payment  of  £41  Ss.,  were  apportioned,  two- 
thirds  of  it  would  be  paid  in  discharge  of  principal,  and 
one-third  only  in  payment  of  interest.  It  is  obvious, 
from  these  findings,  that  in  substance  two-thirds  of  the 
annual  payment  of  £41  8&,  viz,,  £27  12s.,  goes  in  every 
year  to  reduce  the  principal,  and  so  to  increase  the 
beneficial  interest  of  the  claimant  in  the  estate ;  and 
one-third,  viz.,  £13  16&  only,  is  attributable  to  interest, 
and  that  this  latter  sum,  when  deducted  from  £31  45., 
the  annual  value  of  the  property,  leaves  £17  8«.  as  the 
clear  beneficial  annual  value  of  the  estate  to  the 
claimant. 

The  Eevising  Banister  held,  in  accordance  with  what 
he  considered  to  be  the  effect  of  the  decided  cases,  that 
the  whole  amount  of  the  payments  to  the  society  was  a 
charge  upon  the  estate,  and  should  be  deducted  from  the 
annual  value,  and  that  as  this  deduction  would  reduce 
such  value  below  40s.,  the  name  of  the  claimant  should 
be  erased  from  the  list  of  voters. 
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1871.  But  on  the  other  hand  he  found,  as  the  fact  un- 

RoLLESTON  doubtedly  is,  tliat  if  so  imtchoidy  of  the  annual pai/^menis 
Cope.  ^^  rejpixseTUcd  the  interest  on  tlie  loan  ought  to  he  deducted 
from  the  annual  valice,  then  the  claimajit  Jiad  a  freehold 
of  tJie  annual  value  of  40s.,  and  if  this  Court  should  hold 
tliat  this  was  the  proper  deduction,  he  declared  that  the 
name  of  the  claimant  was  to  be  restored  to  the  list. 

It  appears  to  me  that  this  last  declaration  of  the 
Eevising  Barrister  ought  to  prevail ;  for,  on  the  above 
facts  and  findings,  I  come  to  the  conclusion  that  the 
claimant  has  a  freehold  of  the  value  of  more  than  40^. 
by  the  year  above  all  charges.  The  question  to  be 
decided  is,  whether  so  much  of  the  above  annual  pay- 
ment as  represents  the  repayment  of  the  principal  of 
the  mortgage  debt  is  a  charge  within  the  meaning  of 
the  statute  8  Hen,  6,  to  be  deducted  from  the  annual 
value  of  the  freehold. 

The  8  ITen.  6,  c.  7,  requires  the  voter  "  to  have  free 
land  or  tenement  to  the  value  of  40a.  hy  the  year  above  all 
cliarges  "  {outre  Ics  reprises). 

The  6  Vict  c.  18,  s.  74  (after  reciting  2  Will  4,  c.  45, 
ss.  23  and  26)  enacts,  "  that  no  mortgagee  of  any  lands, 
&c.,  shall  have  any  vote  for,  or  by  reason  of  any  mort- 
gage or  estate  therein,  imless  he  be  in  the  actual 
possession  or  receipt  of  the  rents  and  profits  thereof; 
but  that  the  mortgagor  in  actual  possession,  or  in  receipt 
of  the  rents  and  profits  thereof,  shall  and  may  vote  for 
the  same,  notwithstanding  such  mortgage." 

These  are  the  statutes  to  be  expounded.  The  statute 
(6  Vid!)  expressly  enacts,  that  a  mortgagor  in  possession 
shall  vote  notwithstanding  the  mortgage,  and,  as  a  con- 
sequence, notwithstanding  the  mortgage  debt. 

It  has  been  settled,  and  although  at  one  time  much 
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questioned,  it  is  not  now  disputed,  that  the  interest  on        1871. 
the  mortgage  debt  is  a  charge  to  be  deducted  from  the     Bollestom" 
annual  value  of  the  land.    It  was  so  decided  by  several        ^^^ 
election  committees  (a). 

The  Act  28  Geo,  3,  c.  36,  s.  6,  required  a  declaration 
from  the  voter  that  he  had  ''an  estate  of  the  clear 
yearly  value  of  40«.  over  and  above  the  irUerest  of  any 
money  secured  by  mortgage  upon  the  said  estaie"  This 
enactment,  whilst  it  is  a  clear  statutory  declaration 
that  the  interest  on  a  mortgage  debt  is  to  be  deducted 
from  the  annual  value,  amounts,  by  necessary  implica- 
tion, to  an  equally  clear  declaration,  that  "  the  money 
secured  by  mortgage,"  that  is,  the  principal,  need  not 
be  deducted. 

If  the  principal  of  the  mortgage  debt  were  to  be 
deducted  in  estimating  the  yearly  value  of  the  land, 
few  mortgagors  in  the  year  when  the  principal  fell  due, 
or  in  any  future  year  whilst  it  remained  due,  would  be 
entitled  to  vote,  for  the  principal  would  in  almost  all 
cases  exceed  the  yearly  value  of  the  estate.  It  is  clear 
that  this  was  not  the  intention  of  Parliament,  for,  as 
I  have  already  observed,  it  would  be  opposed  to  the 
express  enactment  of  6  Vict,  c.  18,  s.  74,  that  a  mort- 
gagor in  possession  may  vote,  notwithstanding  the 
mortgage,  which  of  coiu^e  assumes  the  existence  of  the 
mortgage  debt 

Then,  can  it  make  a  substantial  difference  that  the 
principal  money  is  to  be  repaid  by  periodical  instal- 
ments, biennial,  annual,  monthly,  or  otherwise  ?  It  is 
equally  the  principal  money,  and,  so  far  from  this  dis- 
tinction creating  a  difference  adverse  to  the  right  to 

(a)  See  the  cases  collected  in  Hogen  an  BleeUont, 
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1871.  vote,  it  surely  is  in  favour  of  the  mortgagor  that  he  is 
KoLLERTON     ^^^  liable  to  pay  the  whole  principal  at  once. 

If  the  question  had  been  res  inicgra,  I  confess 
I  should  have  felt  little  hesitation  in  coming  to  a 
conclusion  in  favour  of  the  claimant,  but  former  de- 
cisions of  this  Court  undoubtedly  occasion  some  diffi- 
culty. 

In  Copland  v.  Bartlett  (a),  there  was  a  monthly  pay- 
ment of  155.,  but  the  case  did  not  contain  any  finding 
to  distinguish  piincipal  from  interest  as  the  present  case 
does,  and  the  Court  likened  the  whole  payment  to 
a  payment  of  interest  on  a  mortgage,  and  so  gave  judg- 
ment against  the  right  to  vote. 

Tlie  next  case,  Lee  v.  Hutchinson  (b),  is  not  an  autho- 
rity against  the  respondent.  It  decides  no  more  than 
that  the  intei^est  on  the  mortgage  money  must  be 
deducted  from  the  annual  value.  The  observations 
made  by  Jervis,  O.J.,  and  Matde,  J.,  on  the  statute 
28  Geo,  3,  c.  36,  are  consistent  with  a  decision  in  favour 
of  the  present  claimant. 

In  the  case  of  Beamish  v.  Stoke  (c),  the  mortgage  deed 
provided  for  a  weekly  contribution  of  4$.  6rf.,  which, 
when  paid,  was  appropriated  by  the  secretary  to  three 
objects,  viz.,  1st,  to  payment  of  interest;  2ndly,  the 
mortgagor's  share  of  the  incidental  expenses  of  the 
society;  and,  3rdly,  the  remainder  to  reduce  the 
principal 

The  Court,  although  so  much  of  the  payment  as  was 
appropriated  to  interest  did  not  reduce  the  value  below 
405.,  held  that,  inasmuch  as  the  whole  pajrment  did 
so  reduce  it,  the  claimant  was  not  entitled  to  vote. 

(a)  2  Lutw,  102 ;  6  C.  B.  18.    (c)   2  Lutw.  189 ;  11  C,  B,  29. 
(6)  2  Lutv.  159 ;  SC.B.  22. 
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The  judges  there  said,  "  that  the  case  was  governed  by        1871 
Lee  V.  HtUchinso7i,  which  only  followed   Copland  v.     rollkston 
Bartlett!*    Now,  certainly,   in  Lee  v.  Hutdiinsmi  (in        ^^^^ 
which  the  interest  alone  exceeded  the  annual  value), 
the  point  assumed  to  have  been  decided  by  it  did  not 
arise.    It  may  be  observed,  also,  that  in  Beamish  v. 
Stolx,  the  value  of  the  equity  of  redemption  was  not 
found.     In  the  course  of  the  aigument  of  that  case, 
Jervis,  C.J.,  said,  "The  case  does  not  find  that  that 
which  the  party  has  already  paid  towards  the  purchase- 
money  is  worth  40&  a  year  in  perpetuity."    In  the 
present  case,  facts  are  found  from  which  it  distinctly 
appears,  that  what  the  claimant  has  so  paid  is  worth 
much  more  than  405.  a  year. 

But  whatever  may  be  the  true  effect  of  the  cases 
on  which  I  have  now  commented,  I  think  that  the 
later  case  of  Robinson  v.  IhtiMey  has  shaken,  and,  in 
my  opinion,  overthrown  their  authority,  supposing  they 
are  to  be  construed  as  the  respondent  seeks  to  do. 

In  Rohinson  v.  Duiikky  (a),  the  society  had  advanced 
to  the  claimant  £73,  and  by  his  mortgage  to  the  society 
he  was  to  repay  the  amount  by  monthly  sums  amount- 
ing to  £4  a  year. 

The  deed  did  not  apportion  these  payments  between 
principal  and  interest.  It  appeared  that  the  value  of 
the  land  was  only  £3  per  annimi,  and  that  in  the 
qualifying  year  the  monthly  sums  were  payable,  so 
that  if  the  full  amount  of  them  was  deducted  from 
such  value,  a  clear  40s.  did  not  remain  to  the  voter  for 
that  year,  but,  as  it  also  appeared  that  £71  of  the 
principal  had  been  paid  off  on  the  HbX,  Jamtary,  tlie 

(a)  IToptr.  <fc  />*.  1 ;  16  C.  B.  N.  &  478. 
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1871.        Court  held,  that  the  Revising  Barrister  was  right  in 
RoLLESTON     finding  that  the  claimant  had  a  freehold  of  the  value  of 
40s.  per  annum,  and  in  retaining  his  name  on  the  list 
of  voters,  inasmuch  as,  notwithstanding  that  the  annual 
payment  exceeded  the  annual  value  for  that  one  year, 
the  claimant  had  a  clear  beneficial  interest  in  the  land 
beyond  the  encumbrance  of  more  than  40s.  by  the  year. 
It  being  plain  that  the  monthly  payments  in  the 
case  of  Robiiison  v.  Dunkley  would,  if  deducted,  have 
reduced  the  value  in  the  particular  year  below  405.,  it 
follows  that,  if  the  case  of  Copland  v.  Bartlett  was 
decided  on  the  ground  that  the  whole  of  these  payments 
are  to  be  deducted  from  the  annual  value,  whatever 
may  be  the  value  of  the  equity  of  redemption,  then 
the  decision  in  the  later  case  is  opposed  to  that,  ratio 
decidendi,  and   overrules  it,  and  if  that  was  not  the 
ratio  decidendi  in  Copland  v.  Bartlett,  then  that  case  is 
not  necessarily  in  opposition  to  the  right  of  the  claim- 
ant in  the  present  appeal,  where  the  Bevising  Barrister 
has  foimd  that,  after  deducting  the  charge  for  interest, 
there  is  an  annual  value  accruing  to  the  mortgagor  of 
more  than  40^. 

I  own  that  I  can  interpret  Robinson  v.  Dunkley  in  no 
other  way  than  as  a  decision,  that  so  much  of  the 
monthly  payments  as  represented  a  repayment  of 
principal  money  did  not  form  a  charge  on  the  annual 
value.  It  is  true,  that  in  that  case  a  large  amount  of 
the  principal  money  had  been  paid  off;  but  so  long  as 
the  whole  mortgage  debt  remaining  due  does  not  reduce 
the  value  of  the  equity  of  redemption  below  40&  by  the 
year,  and  the  interest  does  not  absorb  it,  the  largeness 
or  smallness  of  the  amount  paid  ofif  cannot  make  an 
essential  difference. 


XXX I  v.  VICTOKIA.  513 

Treating  the  question  on  principle,  I  confess  I  can        1871. 
see  no  distinction  between  a  mortgagor  who  has  to     rolleston" 
repay  the  mortgage  debt  in  a  single  sum,  and  one  who        ^J^^ 
has  to  repay  it  by  periodical  payments,  except  one  in 
favour  of  the  latter. 

Ill  substance  the  latter  would  be,  from  the  nature  of 
things,  in  a  sounder  position,  for  he  would  on  payment 
of  each  instalment  relieve  his  land  of  part  of  its  burden, 
and  increase  the  beneficial  value  of  it,  whilst  the  former 
was  suftering  the  whole  burden  to  remain  upon  it,  and 
this  anomaly  would  occur  from  a  contrary  view,  viz., 
that  a  man  who  had  bon'owed  £100  on  his  land,  pay- 
able by  instalments,  and  had  paid  off  £90,  would  have 
no  vote,  whilst  the  man  who  borrowed  £100,  payable  in 
one  sum,  and  had  paid  off  nothing,  would  be  entitled  to 
vote. 

But  in  neither  case,  as  it  seems  to  me,  can  the 
principal  debt  be  properly  deemed  a  charge  on  the 
annual  value.  It  is  a  charge  on  the  coiyus  of  the  estate, 
and  every  payment  of  an  instalment  of  it  is  so  much 
added  to  the  beneficial  interest  of  the  mortgagor.  If, 
indeed,  the  whole  mortgage  debt  is  so  large  in  propor- 
tion to  the  estate  that  it  would  cover  the  full  value  of 
it,  or  so  nearly  as  not  to  leave  a  beneficial  interest 
of  the  yearly  value  of  405.  to  the  mortgagor,  then 
there  would  be  an  entire  failure  of  such  an  interest 
in  the  freehold  as  would  entitle  the  moHgagor  to  a 
vote. 

In  the  present  case,  the  principal  debt  does  not  pro- 
duce this  consequence,  and  for  the  I'easons  above 
referred  to,  I  think  the  decision  of  the  Eevising  Bar- 
rister should  be  reversed. 
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1871.  Brett,  J.     I  agree  entirely  aud  absolutely  in  the 

RoLLESTON     judgment  given  by  my  brother  Willes,    I  can  see  no 
Cope         answer  to  the  argument  used  in  that  judgment. 

The  only  doubt  I  have  had  in  this  case,  and  I  must 
confess  it  was  a  very  strong  one,  was,  whether  the 
Court  could  be  allowed  to  come  to  its  present  con- 
clusion after  the  cases  of  Coplaml  v.  Bctrtleti  (a)  and 
Beamish  v.  Stoke  (b)  had  been  accepted  for  so  many 
years,  and  after  the  rights  of  so  many  persons  had  been 
decided  by  Eevising  Barristers  on  the  faith  of  that 
interpretation  of  the  law. 

Decision  reversed. 

Attorneys — For  Appellant,  A.  Tibbitts, 

For  Respondent,  JoJm  Mortimer,  agent 
for  T,  Spooner,  Leicester, 

(a)  2  Lutte.  102;  6  C.  B,  18.  (h)  2  Zirfw.  189 ;  11  C.  B.  29.1 
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1871. 


Abel,  Appellant ;  Lee,  Respondent, 

Jan,  25. 

A  T  a  Court  held  by  the  Barrister  appointed  to  revise  Non-payment 
the  lists  of  voters  for  the  city  and  borough  of  Ncio  J|[^|^S'™*® 
Sarum,  Fredei-ic    Abel,   of,   &c.,  the    appellant,    duly  but  excused 

(under  54 

claimed  to  be  inserted  in  the  list  of  inhabited  occupiers  Geo.  3,  c.  170, 

sect.  11)  after 

under  the  provisions  of  30  &  31  Vict.  c.  102.  the  com- 

It  was  established  that  the  said  Frederic  Abel  was  the  qualifying 
duly  qualified  to  be  registered  in  the  said  list,  unless  he  undergo  &  31 
failed  to  be  qualified  for  the  following  reason  :—  ^^-^^  \l^ 

On  the  18th  of  Jwu,  1869,  a  poor-rate  was  duly  «ect.  4,  a  dis- 

'  ^  *^    quaiiflcation 

made  and  allowed  by  the  justices  for  the  several  parishes  tor  the 

*  borough  fran- 

within  the  said  city  and  borough.     Frederic  Abel  v^sls  chUe. 
duly  rated  to  the  said  poor-rate  in  respect  of  the  quali- 
fying premises,  and  the  amount  thereof  thereupon  be- 
came payable  from  him  in  respect  of  the  same,  but  he 
has  never  paid  the  said  poor-rate,  or  any  part  thereof. 

The  next  poor-rate  was  made  in  the  month  of  October 
following,  when  the  owner  of  the  qualifying  premises 
was  rated  to  the  said  October  rate  in  the  place  of 
Frederic  Abel,  and  the  said  owner  has  since  been  rated 
to  all  subsequent  poor-rates  under  the  provisions  of 
"  The  Poor  Rate  Assessment  and  Collection  Act, 
1869." 

Subsequently  to  the  becoming  payable  of  the  rate  of 
October,  1869,  Frederic  Abel  was  duly  excused,  by  order 
of  the  justices,  from  payment  of  the  poor-rate  of  the 
18th  of  June,  1869,  imder  the  provisions  of  the  statute 
54  Geo,  3,  c.  170,  s.  11. 
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1871.  The  seventy-four  persoiLS  whose  names  were  set  out 

^BjL  i^  ^h®  schedule  claimed  to  be  inserted  in  the  lists  of  the 
Lee  ®^^^  ^^^y  ^^^  borough  under  similar  circumstances. 

The  Eevising  Barrister  held  that  Frederic  Abel  was 
not,  nor  were  any  of  the  said  persons,  entitled  to  be  in- 
serted in  the  said  lists.  He  so  decided  on  the  ground 
that,  notwithstanding  the  said  excnsals,  they  had  not, 
nor  had  any  of  them,  on  or  before  the  20th  of  Juli/, 
1870,  boivdfide  paid  an  equal  amount  in  the  pound  to 
that  payable  by  other  ordinary  occupiers  in  respect  of 
all  poor-rates  that  had  become  payable  by  them  in 
respect  of  the  qualifying  premises  within  the  30  &  31 
Vict.  c.  102,  8.  3,  sub-sect.  4. 

Due  notice  of  appeal  was  given,  and  the  appeals  were 
consolidated. 

If  the  Coui-t  should  be  of  opinion  that  this  decision 
was  wrong,  the  register  was  to  be  amended  by  inserting 
in  the  said  list  the  names  of  Frederic  Abel  and  the  said 
other  persons  whose  names  were  in  the  schedules. 

Wills,  for  the  appellant.  The  question  is,  whether 
the  appellant  is  disqualified  by  nonpayment  of  a  rat<5 
made  in  Juiie,  1869,  and  consequently  before  the  31st 
of  JiUy,  1869,  the  day  on  which  the  qualifying  year 
commenced.  No  question  arises  as  to  the  rate  made  in 
October,  1869.  For  that  rate  the  owner  was  rated,  and 
it  never  became  payable  by  the  appellant.  That  it  was 
duly  paid  may  be  assumed,  for  the  Eevising  Barrister 
does  not  state  that  it  was  not,  and  his  mode  of  stating 
the  case  is  not  to  set  out  all  the  elements  of  qualifica- 
tion, but  to  state  those  facts  on  which  he  relied  as  con- 
stituting a  disqualification. 

The  question,  then,  which  arises  as  to  the  June  rate. 


V. 
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turns  on  the  30  &  31  Vid.  c.  102,  s.  3,  sub-section  4,  and  1871. 
to  bring  himself  within  that  sub-section  the  appellant  ^^^ 
must  have,  "  on  or  before  the  20th  day  of  July  I*  1870, 
''  hondfide  paid  an  equal  amount  in  the  pound  to .  that 
payable  by  other  ordinary  occupiers  in  respect  of  all  poor- 
rates  that  have  become  payable  by  him  in  respect  of  the 
said  premises  up  to  the  preceding  5th  day  oi  January y  It 
is  submitted  that  that  sub-section  was  not  intended  to  be 
more  general  than  those  which  precede  it,  and  that  it 
only  extends  to  rates  made  during  the  qualifying  year. 

[WiLLES,  J.  The  words  of  the  4th  sub-section  are  quite 
general,  and  so  is  the  language  of  Schedule  E  referred 
to  in  sect.  28. 

Bretp,  J.  The  words  of  2  Will  4,  c.  45,  s.  27,  are 
also  quite  general  There  payment  is  required  of  "  aU 
the  poor's  rates  and  assessed  taxes  which  shall  have 
become  payable  from  him  in  respect  of  such  premises 
previously  to  the  6th  day  of  April!*  The  11  &  12 
Vict.  c.  90  substitutes  the  5th  of  January  for  the  6th  of 
April,  but  in  eveiy  case  the  language  is  general 

Montague  Smith,  J.  On  your  construction  a  man 
might  every  year  leave  unpaid  the  rates  that  are  payable 
in  the  early  part  of  the  qualifying  year.  The  language 
of  sub-section  4  is  clearly  laige  enough  to  exclude  so 
unreasonable  a  construction — a  construction  which  the 
Legislature  could  never  have  intended] 

On  the  other  hand,  if  the  sub-section  apply  to  all  rates 
in  anear,  the  extraordinary  consequence  will  follow  in 
the  case  of  a  person  excused  (like  this  appellant)  from  a 

VOL.  I.     H.O.  H  N 
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1871.        particular  rate,  that  he  never  afterwards  can  vote  for  the 
j^^       premises  in  respect  of  which  he  has  been  so  excused, 
j^         Under  the  54  Geo.  3,  c.  170,  s.  11,  his  name  is  struck 
out  of  the  rate. 

[Brett,  J.  Why  can  he  not  pay  or  tender  the  rate 
under  sect.  30  of  the  Reform  Act  like  a  person  omitted 
from  the  rate  ?] 

The  words  of  the  54  Geo.  3,  c.  170,  s.  11,  under  which 
the  rate  is  excused,  are  peculiar.  That  section,  after  em- 
powering two  or  more  justices,  on  the  application  of 
the  person  rated,  and  proof  of  his  inability  to  pay  through 
poverty,  to  excuse  him  fix)m  payment,  and  strike  his 
name  out  of  the  rate,  further  provided  that  "  the  sum  at 
which  such  person  was  so  rated  in  such  rate  or  cess 
shall  not  thereafier  he  collected,  or  any  person  or  persons 
charged  therewith,  or  in  any  manner  called  or  liable  to 
account  for  the  same,  or  for  omitting  to  collect  or  receive 
the  same."  It  follows  that  a  person  excused  can  never 
afterwards  pay  or  tender  the  excused  rate,  inasmuch  as 
there  is  no  one  who  can  lawfully  accept  the  payment 
The  deficiency  in  the  rate  arising  from  a  person  being 
excused,  would,  in  the  natural  course  of  things,  be  dis- 
tributed over  the  succeeding  rate.  The  case  does  not 
resemble  that  of  a  person  omitted  from  the  rate. 
The  rate  in  such  a  case  has  never  become  due.  Here 
the  rate  has  become  due,  but  the  appellant  has  got 
released  from  payment  of  it  imder  circumstances  which 
preclude  him  from  paying  it  at  any  future  date. 

[Montague  Smtth,  J.  In  this  case,  the  rate  loas 
payable  by  the  appellant  during  the  qualifying  year. 


Brfit,  J.  Under  6  Vict,  c  18,  s.  35,  the  Eevising 
Barrister  has  power  to  call  before  him  the  overseers  of 
past  years.] 

There  are  many  other  matters  for  which  he  might 
require  their  attendance  besides  the  question  of  non- 
payment of  rates — ^for  instance,  on  an  inquiry  as  to  the 
value  of  the  subject-matter  of  qualificatioa  The  re- 
quirement in  6  Vict,  a  18,  s.  35,  of  the  production  of 
the  rates  in  the  Bevising  Barrister's  Court,  is  limited  to 
rates  made  between  the  6th  of  April  in  the  year  then 
last  past,  and  the  last  day  of  July  in  the  then  present 
year.  That  limit  is  hardly  consistent  with  the  notion 
of  an  inquiry  being  made  as  to  the  payment  of  all  rates 
in  arrear.  In  31  &  32  Vict,  c.  58,  s.  28,  that  limit  is 
again  repeated,  with  the  substitution  of  the  5th  of 
January  for  the  6th  of  April  The  2  Will.  4,  c.  45, 
disqualifies  a  person  who  has  received  parochial  relief 
within  the  year  of  qualification,  but  on  the  Bevising 
Barrister's  construction  a  person,  once  excused  from 
payment  of  a  rate,  would  be  disqualified  for  ever.  A 
person  who  had  not  paid  his  rates  made  during  the 
qualifying  year,  would  of  course,  in  any  view,  be  dis- 

N  N  2 
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since  he  was  not  excused  till  the  month  of  October  in        1871. 
that  year,  or  afterwards.] 


The  rate  did  not  heccnu  payable  during  the  qualifying 
year. 

[Montague  Smith,  J.  The  words  are  primd  facie 
against  you;  and  you  ask  us  to  limit  their  generality 
by  putting  a  very  strict  construction  upon  them. 
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1871.      qualified,  notwithstanding  he  had  been    excused  by 
^Bi,       justices  under  54  Geo.  3,  c.  170. 


V. 

Lbe. 


No  one  appeared  for  the  respondent. 

BoviLL,  C.J.    The  case  turns  on  the  4th  sub-section 
of  sect.  3  of  "  The  Representation  of  the  People  Act, 
1867;"  and  between  the  language  of  that  sub-section 
and  of  the  two  previous  sub-sections,  which  prescribe 
the  period  of  occupation  and  rating,  there  is  a  marked 
distinction.    Thus  the  period  of  occupation  prescribed 
by  sub-section  2  is  limited  to  the  twelve  calendar 
months  prior  to  the  31st  July,  and  the  period  of  the 
rating  prescribed  by  sub-section  3  is  similarly  limited 
to  ''  the  time  of  such  occupation."    But  on  coming  to 
sub-section  4,  we  find  no  mention  at  all  of  twelve 
calendar  months,  but  a  limitation  altogether  different. 
Payment  by  the  person  to  be  qualified  must,  by  that 
sub-section,  be  made  "  in  respect  of  aU  poor-rates  that 
have  become  payable  by  him  in  respect  of  the  said 
premises  wp  to  the  preceding  bth  day  of  January^*  and, 
looking  to  the  difference  in  the  language  employed, 
I  presume  that  difference  was  intentional    Indeed,  if 
the  only  rates,  of  which  the  4th  sub-section  requires 
payment,  were  those  made  within  the  qualifying  year, 
its  operation  would  be  limited  to  rates  made,  not  during 
a  period  of  twelve  calendar  months,  but  between  the 
31st  of  July  and  the  5th  of  January  following.    The 
matter  seems  clear  enough  on  the  Act  itself,  but  on 
referring  to  the  "  Reform  Act»  1832,"  it  is  put  beyond  a 
doubt    Sect  27  of  that  Act,  after  providing  against  a 
person  being  registered  unless  he  has  occupied  the  pre- 
mises in  question  for  twelve  calendar  months  previous 
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to  the  3l8t  of  Jvly,  and  been  rated  for  them  to  the  1871. 
relief  of  the  poor  "  during  the  time  of  such  his  occu-  ^bel 
pation,"  proceeds :  "  nor  unless  such  person"  shall  have 
paid  on  or  before  the  20th  day  of  i/?i/y,"  not  "  all  sv>ch 
poor-rates/'  nor  "  all  poor-rates  made  during  the  time 
of  such  his  occupation,  "but "  all  the  poor's  rates,"  "  which 
shall  have  become  payable  fix>m  him  in  respect  of  such 
premises  previously  to  the  6th  day  of  April  then  next 
preceding,"  Further,  it  is  to  be  observed,  that  that 
requirement  extends  not  only  to  poor-rates,  but  also  to 
assessed  taxes,  and  as  they  are  "  to  have  become  "  pay- 
able "prevumsly  to  the  6th  day  of  April"  it  cannot 
refer  to  taxes  assessed  during  the  qualifying  year.  I 
think  that  that  section  is  manifestly  general,  and  that 
it  was  intended  to  apply  to  all  rates  and  assessed  taxes 
up  to  the  time  specified,  whether  imposed  during  the 
qualifying  year  or  not;  and  although  in  the  Act  of 
1867  there  is  no  mention  of  assessed  taxes,  the  two 
Acts  must  receive  the  same  construction.  There  are 
also  other  enactments  bearing  out  the  same  view.  By  the 
6  Vict,  c.  18,  s.  35,  the  overseers  in  boroughs  are  required 
to  produce,  at  the  Eevising  Barrister's  Court,  aU  poor-rates 
made  between  the  6th  of  April  in  the  previous  year, 
and  the  31st  of  JvJy  in  the  then  present  year,  showing, 
therefore,  that  rates  made  before  the  commencement 
of  the  qualifying  year  are  to  be  produced.  And  in 
31  &  32  Vict.  c.  58,  s.  28,  there  is  a  similar  enactment 
as  to  counties.  Again,  by  sect  28  of  30  &  31  Vict, 
c.  102  (the  Act  on  which  the  present  point  arises), 
''  where  any  poor-rate  due  on  the  5th  day  of  Januarj/' 
remains  unpaid  on  the  1st  of  Ju7ie  following,  the  over- 
seers are  required  "  to  give  or  cause  to  be  given  a  notice 
in  the  form  set  forth  in  Schedule  E ;"  which  form  again 
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1871.  requires  payment  of  all  the  poor-rates  which  have 
Abel  become  due  in  respect  of  the  premises  up  to  the  5th  of 
j^  January  then  last.  Looking  at  these  various  provi- 
sions, I  think  the  true  construction  of  sub-sect.  4  is, 
that  all  poor-rates  that  have  become  payable  by  the 
occupier  in  respect  of  the  premises  up  to  the  5th  of 
Januury,  whether  made  within  the  year  of  occupation 
or  not,  are  within  its  operation.  Mr.  Wills  says,  that 
that  might  amount  to  a  perpetual  disqualification ;  but 
I  do  not  think  that  consequence  necessarily  follows, 
and  here,  at  aU  events,  the  case  is  clear,  as  the  rate 
was  undoubtedly  payahle  by  the  appellant  during  the 
qualifying  year.  The  Legislature  has  not  made  the  cir- 
cumstance of  the  payment  of  the  rate  being  excused 
equivalent  to  the  payment  of  it;  and  when  the  question 
of  perpetual  disqualification  arises,  it  will  be  time  to 
consider  it.  On  that  I  express  no  opinion.  But,  look- 
ing to  the  absence  of  any  qualification  in  the  4th 
sub-section,  which  can  restrict  its  application  here,  I 
think  this  case  clearly  within  the  Act 

WiLLES,  J.  I  am  of  the  same  opinion.  The  question 
is,  do  the  words  in  30  &  31  Vict,  c.  102,  s.  3,  sub- 
section 4,  "  all  poor-rates  that  have  become  payable  by 
him  in  respect  of  the  said  premises  up  to  the  preceding 
5th  day  of  January'*  mean  only  such  as  have  been 
made  and  become  payable  firom  the  31st  of  July  up  to 
the  5th  of  Janiiary^  i«.,  during  a  period  of  five  months 
and  five  days,  or  do  they  apply  to  all  arrears  of  poor- 
rates  "payable  by  him  in  respect  of  the  premises  up  to 
the  5th  of  January!*  Further  light  is  thrown  on  that 
question  by  sect.  29  of  the  same  Act,  which  requires 
the  overseers  in  boroughs  "to  make  out  a  list  containing 
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the  name  and  place  of  abode  of  every  person  who  shall  1871. 
not  have  paid,"  on  or  before  the  20th  day  of  July,  "  all  ^^^l 
poor-rates  which  shall  have  become  payable  from  him  -^^ 
in  respect  of  any  premises  within  the  said  parish  before 
ihe  fifth  day  of  January  then  last  past."  That  language 
is  qnite  general,  and  in  no  way  connected  with  the 
limitations  in  the  earlier  sub-sections  of  sect  3.  The 
list  seems  intended  to  be  made  according  to  the  ordinary 
mode  of  keeping  an  account,  and  to  include  all  rates 
that  have  become  payable  before  the  5th  of  January. 
I  concur  without  hesitation  in  my  Lord's  opinion  that 
the  wider  meaning  is  that  which  the  Legislature  in- 
tended should  be  put  on  the  words  of  the  4th  sub- 
section, both  from  the  ordinary  signification  of  the 
words  themselves,  and  also  having  regard  to  the  other 
sections  referred  to.  Mr.  WUls^  indeed,  did  not  deny 
that  the  language  of  the  section  taken  by  itself  was 
against  him,  but  he  urged  that  so  great  an  absurdity 
would  follow  from  adopting  that  construction  that  we 
ought  to  modify  the  language  so  as  to  avoid  the  ab- 
surdity. No  doubt  there  is  a  rule  laid  down  that  the 
grammatical  construction  is  to  be  adhered  to,  unless  it 
involve  some  absurdity  or  repugnancy,  and  of  that  quali- 
fication I  fiilly  recognise  the  force  where  the  absurdity 
or  repugnancy  appears  on  comparison  of  the  language  to 
be  interpreted  with  other  language  in  the  same  Act,  or 
in  some  other  Act  which  is  in  pari  mdteria.  But  that 
any  judge  has  the  power,  because  the  language  of  the 
Legislature  brings  about  some  consequence  which  to  his 
idea  is  absurd,  so  to  modify  the  language  employed  as 
by  some  torture  of  words  to  bring  it  into  conformity 
with  his  own  views  of  what  is  reasonable  or  right,  is  a 
notion  which  I  distinctly  repudiate.     Mr.  Hf^Uls  uiged 
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1871.  that  the  absurdity  that  would  arise  appears  on  com- 
Abel  paring  the  Act  under  discussion  with  the  54  Oeo.  8, 
T^.  c.  170,  s.  11,  under  which  this  appellant  was  excused 
from  payment  of  the  rate.  His  argument  might  be 
good  for  modifying  the  effect  of  the  54  Qeo,  3,  c.  170, 
but  is  none  whatever  for  modifying  the  30  &  31  Vick 
c.  102.  The  54  Qeo.  S,  c  170,  s.  11,  provides  a  msr 
chinery  (which,  however,  can  only  come  into  operation 
on  the  application  of  the  person  himself,  setting  up  his 
poverty)  under  which  the  justices  are  empowered,  with 
the  consent  of  the  overseers,  to  excuse  the  applicant  and 
strike  his  name  out  of  the  rate.  And  it  is  farther  pro- 
vided that  the  sum  at  which  he  was  so  rated  *'  shall  not 
thereafter  be  collected,  or  any  person  or  persons  charged 
therewith,  or  in  any  manner  called  or  liable  to  account 
for  the  same,  or  for  omitting  to  collect  or  receive  the 
same."  Now,  even  assuming  the  appellant  to  be  in  the 
condition  of  never  being  able  to  vote  for  that  particular 
house,  upon  the  ground  that  the  poor-rate  once  excused 
can  never  thereafter  be  paid,  it  is  a  condition  into  which 
he  has  brought  himself  by  his  voluntary  act  If  it  in- 
volve an  absurdity,  that  might  be  avoided  by  our  hold- 
ing in  analogy  with  the  old  Bankrupt  Law  that  the  legal 
liability  is  discharged,  but  that  the  moral  obligation 
remains;  and  it  may  be  that,  notwithstanding  the  ap- 
pellant is  excused,  the  overseers  would  be  justified  in 
accepting  payment  and  ought  to  do  so,  and  that  a  tender 
would  entitle  the  appellant  to  be  placed  on  the  rate. 
The  case,  however,  is  an  extreme  one,  for  the  whole 
notion  of  a  perpetual  disability  is  founded  on  the  as- 
sumption that  imder  every  change  of  circumstances  the 
appellant  continues  in  the  same  house.  An  extreme 
case  may  be  valuable  as  testing  a  general  principle,  but 
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not  merely  because  it  constitutes  a  hardship  in  a  par-  1871. 
ticnlar  case.  The  principle  of  legislation  is  to  meet  the  abb. 
cases  that  most  frequently  arise,  and  to  provide  for  the  j^ 
general  and  not  for  the  particular.  But  even  aasuming 
that  we  could  modify  the  language  of  sub-section  4,  as 
Mr.  WUb  has  contended  we  might,  I  am  not  satisfied 
we  ought  so  to  modify  it  as  to  exclude  the  rate  in 
question  from  the  operation  of  the  sub-section.  The  rate 
not  being  excused  till  October,  or  later,  there  was  (as  my 
brother  Smiih  has  pointed  out)  during  the  qualifying 
year,  a  period  when  the  appellant,  not  being  then  excused, 
might  have  paid  the  rate ;  but  instead  of  doing  so,  he, 
by  his  own  act,  got  excused  from  payment.  Poor-rate 
burdens,  therefore,  existed  during  the  qualifjring  year, 
which  the  appellant  might  have  shared  with  the  other 
occupiers,  but  did  not 

Montague  Smtth,  J.  I  am  of  the  same  opinion,  and 
I  think  it  a  plain  case.  The  qualification  is  given  by 
the  third  section  of  "The  Bepresentation  of  the  People 
Act,  1867,"  and  the  question  turns  on  the  4th  sub- 
section. Mr.  WUh  has  contended  that  that  sub-section 
requires  payment  of  such  rates  only  as  are  made  within 
the  qualifying  year.  No  doubt  the  L^;islature  might  so 
have  enacted,  but  it  has  not  done  so.  Not  only  is  there 
an  absence  of  any  words  of  limitation  (which  one  cer- 
tainly would  expect  to  find,  if  the  limitation  were  in- 
tended), but  also  an  entire  change  of  language  from 
what  precedes.  Mr.  WUh,  indeed,  did  not  contend  that 
there  was  any  limitation  in  the  words,  bat  his  whole 
argument  was  directed  to  the  consequences  that  mig^ 
follow  if  we  held  that  there  was  no  such  limit  in  the 
sab-sectioii  as  that  for  which  he  contended — viz^  ^^^  a 
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1871.  person  who,  under  54  Geo,  3,  c.  170,  had  several  yeais 
^3^  ago  been  excused  a  rate,  would  from  that  time  forth  be 
j^  disqualified,  although  he  had  never  subsequently  failed 
to  pay  his  rates.  Such  a  consequence  might  be  matter 
of  regret,  but  it  would  not  veiy  frequently  occur.  And 
I  am  not  sure  that  it  is  a  necessary  consequence.  It 
may  be  that  the  sub-section  is  limited  to  rates  which 
remain  payable  during  some  part  of  the  qualifying  year ; 
or  it  may  be,  notwithstanding  the  clause  in  54  Gto.  3> 
c.  170,  s.  11,  which  says  that  the  rate  ''shall  not  there- 
after be  collected,"  that  a  man  may,  although  excused 
under  that  section,  pay  or  tender  the  amount  of  the  rate. 
It  is  enough  to  say  that  it  is  not  plain  that  the  conse- 
quence which  Mr.  WUls  suggests  will  follow  our  decision; 
but,  supposing  it  would,  we  must  contrast  it  with  the 
consequences  which  would  follow  on  our  adopting  his 
construction — viz,,  that  the  only  pajrment  required  as  a 
qualification  for  the  franchise  would  be  of  such  rates  as 
are  made  between  the  31st  of  July  and  the  5th  of 
January  following,  i.e.,  during  a  period  of  five  months 
and  five  days.  Such  a  construction  appears  to  me 
directly  opposed  to  the  purposes  of  the  Legislature, 
and  further,  it  would  apply  to  all  persons  claiming  that 
franchise,  whereas  the  inconvenience  suggested  by  Mr. 
WUU  would  affect  only  a  small  class. 

Bbett,  J.  The  question  here,  as  it  was  before  the 
Eevising  Barrister,  is  whether  the  claimant  is  disen- 
titled to  the  franchise  on  the  ground  that  he  had  not 
paid,  on  or  before  the  20th  oiJvly,  1870,  a  poor-rate  made 
on  the  18th  of  JuTve,  1869,  although,  under  the  54 
Oeo,  3,  c.  170,  he  had,  since  the  31st  of  Jvly,  1869, 
been  excused  from  payment.    This  question  divides 
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itself  into  two  branches.  First,  was  the  claimant  bound  1871. 
to  pay  a  rate  made  before  the  Slst  Jvly,  1869 ;  secondly,  abbl 
if  he  was  so  bound,  did  the  fact  of  his  being  excused  j]^^ 
fix)m  payment  after  the  31st  of  July,  free  him  from 
that  liability.  As  regards  the  first  question,  I  think  the 
claimant  was  bound  to  pay  the  rate,  and  for  that  I  rely 
on  the  marked  difference  between  the  language  of  that 
sub-section  and  of  the  previous  sub-sections.  I  may 
add,  if  that  can  properly  be  referred  to,  that  every  word 
of  the  3rd  section  underwent  a  painful  discussion,  and 
must  have  been  intentionally  enacted.  My  view  of  the 
generality  of  sub-section  4  is,  moreover,  considerably 
strengthened  by  sect  28,  and  by  the  language  of 
Schedule  E,  referring  to  "  all  the  poor-rates  which  have 
become  due  from  you ; "  and  also  by  sect.  29,  in  all 
which  the  language  employed  is  perfectly  general.  It 
is  further  strengthened  by  the  consideration  that  in  the 
6  Vict  c.  18,  s.  34,  there  is  an  express  provision,  which, 
in  the  first  instance,  requires  the  overseers  to  produce  at 
the  Sevising  Barrister's  Court  aU  rates  made  between 
the  6th  of  April  in  the  previous  year,  and  the  last  day 
of  Jvly  in  the  then  present  year,  and  then  further  em- 
powers the  Revising  Barrister  to  require  the  attendance 
of  any  overseer  of  a  past  year,  or  of  any  officer  having 
the  custody  of  any  poor-rate  of  a  past  year— provisions 
wholly  inconsistent  with  the  view  that  the  only  rates  of 
which  the  payment  is  to  be  inquired  into  are  those 
made  during  a  period  of  only  five  months.  A  similar 
remark  applies  to  31  &  32  Vict  c.  58,  ss.  28  &  29,  con- 
taining similar  provisions  with  reference  to  £12  occu- 
piers in  coimties.  I  cannot  help  thinking  that  the 
whole  spirit  of  the  legislation  on  this  subject  goes  to 
show  that  the  appellant  was  bound  to  pay  the  rate,  and 
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1871.       that  the  non-payment  of  it  put  Inmprimd  fcicie  under 

J^        a  disability. 

T^'„  The  next  question  is,  did  the  circumstance  of  hifl 

being  excused  payment  get  rid  of  his  disability.  Mr. 
Wills  says  that  it  did,  and  that  the  circumstance  of  his 
being  excused  after  the  31  st  of  July  must  have  the 
same  efiTect  as  if  he  had  been  excused  before  that  date ; 
and  that  if  the  efiTect  of  it  be  not  to  get  rid  of  his  dis- 
ability, it  must  be  to  exclude  him  for  ever  from  the 
franchise.  Even  if  I  were  satisfied  that  that  would  be 
the  consequence,  I  should  not  shrink  from  it ;  but,  at 
present,  I  doubt  whether  it  is.  It  may  be  that  my 
brother  Smith's  suggestion  is  correct,  that  the  circum- 
stance of  a  person  being  excused  before  the  conmience- 
ment  of  the  qualifying  year  might  prevent  the 
sub-section  from  applying.  I  own,  however,  that  I 
cannot  help  thinking  that  Mr.  Wills'  construction  of 
the  54  Geo.  3,  c.  170,  is  too  rigid,  and  that  a  person 
excused  under  it  might,  nevertheless,  tender  and  pay, 
and  so  bring  himself  within  sect.  27  of  the  Keform  Act. 
But  if  the  suggested  difficulty  really  exist,  it  cannot 
alter  our  construction  of  the  Act.  A  contrary  construc- 
tion would  be  entirely  opposed  to  the  spirit  of  this 
legislation,  since  a  person  who  owed  £30  or  £40  for 
arrears  of  rates  might,  by  paying  his  last  rate,  get  his 
name  on  the  register. 

Decision  aflftrmed  (a). 

Attorneys — ^For  Appellant,  Taylor,  Hoare,  &  Taylor^ 

agents  for  Wilson,  Thring,  <fe  NodcUr. 


(a)  With  reference  to  the  pay-  the  following  passage  ocean  in 
nientofrateeimder2  Tfta.4,c.45,  MioU  on  Qualifeatiani  and  JU' 
B  27,  it  may  be  mentioned  that     gittratioM,  2nd  ed.  p.  191 :— 
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**  This  provision,  as  to  the  pay- 
ment of  rates,  being  quite  general 
in  its  terms,  it  was  held  by  some 
Bevising  Barristera,  that  anyar- 
rear  of  rate,  howeyer  distant  the 
period  might  be  at  which  it  became 
payable,  if  left  unpaid  on  the 
twentieth  day  of  /u2y,  in  the  year 
of  registration,  had  the  effect  of 
disqualifying  the  Yoter,  although 
the  statute  only  required  him  to 
be  rated  in  respect  of  the  premises 
for  one  year.  It  will  be  seen  by 
reference  to  the  statute  of  6  Viet, 
c.  18,  8.  75,  that  it  will  now  be  suf- 
ficient if  the  person  seeking  to  be 
registered  has  paid  all  rates  which 
have  become  due  from  him  in  re- 
spect of  the  qualifying  property 
for  one  year  previously  to  the  6th 
day  of  April  then  next  preced- 
ing.- 

The  above  passage  is  referred  to 
on  account  of  the  authority  of  Mr. 
EUiott  on  questions  of  registration 
law,  and  also  because  the  6  Vict, 
e.  18,  8. 75,  was  not  cited  inAhd  t. 


Lee,  Looking,  however,  to  the  pre- 
amble in  sect.  75,  as  to  the  doubts 
which  had  arisen  in  regard  to  the 
effect  of  a  misnomer,  or  inaccurate 
description  in  a  rate,  and  to  the  con- 
cluding words  of  the  section,  "  any 
misnomer,  &c.,  in  any  rate  .... 
notwithstanding,"  and  to  the  dieta 
of  the  judges  in  the  case  above,  it 
IB  presumed  that,  notwithstanding 
the  generality  of  the  language* 
section  75  should  be  restricted  to 
cases  of  misnomer,  &c.,  and  not  be 
deemed  of  such  general  application 
as  Mr.  Elliott  seems  to  have 
thought  The  pointy  however,  is 
not  necessarily  concluded  by  the 
case  in  the  text,  because  the  rate 
excused  being  made  so  recently  as 
June,  the  claimant  had  not  paid 
all  rates,  fte.  "for  one  year  pre- 
viously to  the  6th  of  April,  then 
next  preceding,"  as  required  by 
sect.  75,  or,  by  the  later  statutes, 
the  5th  January,  The  factB,  there- 
fore, did  not  fulfil  the  conditions 
of  the  statute. 
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IK  THB 

THIRTYFOURTH  YEAR  OP  QUEEN  VICTORIA. 


1871.  Thompson,  Appellant ;  Ward,  Eespondent. 

April  24  (a).        Ellis,  Appellant ;  Burch,  Respondent  (6). 

(originally  JN  the  first  of  the  above  appeals  the  case  stated : — 
fMniiy)'con-  At  a  Court  held  for  the  revision  of  the  lists  of  voters 

sisted  of  nine 

rooms,  let  out  in  tenements,  some  of  two  rooms,  some  of  one.  The  rooms  irere  occupied 
by  each  tenant  exclusiyely  ;  but  the  passage  and  staircase  were  common  to  all.  The 
claimant  occupied  one  of  these  rooms,  and  was  separately  rated.  The  owner  did  not 
reside.  The  outer  or  street  door  was  never  closed,  and  was  without  lock  or  bolt,  but 
had  two  staples,  through  which  a  bolt  formerly  was,  and  still  might  be  shot.  The 
RoTising  Barrister  haying  held  that  the  premises  occupied  by  the  claimant  were  not  a 
"dwelling-house  "  within  80  &  81  Vict,  c.  102— 

Hdd,  per  WiUea  and  BreUf  J  J.,  that  the  decision  should  be  affirmed. 

Per  WiUeSf  J.  The  separate  dwelling  referred  to  in  seet.  61  must  be  such  a  dwelling- 
house  as  would  have  been  a  "  house "  within  the  Reform  Act,  and  would  answer  the 
description  of  a  house,  as  interpreted  in  Cook  y.  Ifwoiber, 

Per  BreUf  J.  That  although  there  need  not  be  a  structural,  yet  there  must  be  hpraetieal 
separation  of  the  thing  occupied;  and  *' occupied  "  in  sect.  61  means  ''used ; "  and  the 
purt  of  the  house  which  the  claimant  really  "  used  "  here,  was  composed  of  the  part  to 

(a)  Hie  cases  were  aigaed  in  H idiaelmas  Tenn,  18T0,  bat  are  inserted  muier  the  date  of  the  deUve^r 
of  thaJadgmeiitB. 

(b)  for  w^'Eliftl  uote  to  EUls  y.  Bur^,  see  pott,  p.  687. 
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for  the  city  of  Durham,  the  name  of  George  Herbert 
appeared  in  the  list  of  claimants  published  by  the 
overseers  of  the  township  of  Shet,  as  follows  :— 


1871. 


CSiilBtbn  Kameb  Ac 

riaoo  of  Abode. 

Nature  of 
QaaUflcaUon. 

Street,  Lana,  &c. 

Hetvtifif  Q€OTg€ 

OldElva 

Uoiiae 

(MEhei 

V. 

Ward. 

which  helm- 
properly  con- 
nned  hu  claim 
(vu;.,  his  room), 
and  the  part 
iointly  oBed  by 
him  and  others 
(v»&,  the  pa»- 
sage  and  stair- 
case). 

Per  BoviUf 
O.J.,  and 

In  support  of  the  claim  the  following  facts  were  ^^Jf'*^'' 

proved : —  decision 

should  be 

1.  The  claimant  had  for  above  a  year  prior  and  up  reyersed,  that 
to  the  31st  of  Jvly  last  occupied  as  a  tenant  at  the  rent  occupied  a 
of  £4  105.  per  annum,  one  room  in  a  house  situate  in  house "  wUhin 
Chapel  Passage,  Old  Elvet,  in  the  township  of  Elvet,  in  fo!?  ti^Vp^^ 

Durham.  pose  it  was  not 

necessary  that 

2.  The  house  consists  of  nine  rooms,  and  is  let  out  in  ^^^  should 

be  struotural 

six  several  tenements.    Of  these,  three  tenants  occupv  seyeranoe. 

^^       Per  Keat- 

two  rooms  each,  and  each  of  the  other  tenants  occupies  wg,  J.  A  man 

is  not  a 
one  room.  lodger  who  is 

3.  The  house  was  originally  built  for  one  family.  Sted^wl^and 
The  passage,  staircase,  and  conveniences  (consisting  of  Jh^e^^u™^^'*" 
a  privy  and  ashpit),  which  latter  are  situate  in  a  yard  ^^^  ^^  rooms, 

■^      *'  -^    -^  •'  or  a  room  ma 

opposite  the  passage,  are  common  to  all  the  tenants,  i^ouse,  where 

the  owner 

Each  of  the  tenants  has  a  separate  coal-house  in  the  neither  re- 
yard.    There  is  an  outer  or  street  door  to  the  passage,  exercises  any 
which  is  never  closed,  and  without  lock  or  bolt  avail-  ^er^yeT  the 
able,  although  it  retains  two  staples  through  which  a  o^*«'door(a). 
bolt  formerly  was  and  still  might  be  shot. 

4  Each  tenant  has  the  exclusive  use  and  occupation 
of  his  or  her  respective  room  or  rooms,  for  which  they 


(a)  For  marginal  noto  to  EUU  t.  Bureh,  wttpott,  p.  fta7. 


532  EASTEB  TERM, 

1871.       respectively  pay  the    following   rents: — W.  Peacock, 

Thompson     two  rooms,  £5  lOs.  a  year;  Mrs.  Elliott,  two  rooms, 

wIbd.       ^  ^  y®^  5  ^-  Robson,  two  rooms,  £5  a  year ;  G.  Herbert 

(the  claimant),  one  room,  £4  10s.  a  year;   T,  Smith, 

one  room,  £4  IO5.  a  year ;  and  Mrs.  Bowly,  one  room, 

£4  a  year. 

5.  The  owner  does  not  reside  on  the  premises.  The 
name  of  the  claimant  appears,  as  separately  rated,  in 
the  occupier's  column  of  the  rate-book,  on  all  rates 
made  between  the  31st  of  July,  1869,  and  31st  of  Jvly, 
1870;  but  the  landlord,  whose  name  appeeuis  in  the 
owner's  column  of  the  rate-book,  has  paid  all  the  rates. 

6.  The  claim  was  objected  to  on  the  ground  that  the 
claimant  was  not  an  occupier  of  a  dwelling-house 
within  the  meaning  of  the  Bepresentation  of  the  People 
Act,  1867  (30  &  31  Vict  c.  102),  and  was  consequently 
not  entitled  to  be  registered  as  an  elector. 

7.  On  the  other  hand,  it  was  contended  that  the 
premises  occupied  by  the  claimant  constituted,  under 
the  interpretation  clause  (sect.  61)  of  the  Bepresenta- 
tion of  the  People  Act,  1867,  a  dwelling-house;  and 
that,  by  the  operation  of  the  32  &  33  Vict.  c.  41,  s&  7 
and  19,  the  payment  of  the  rates  by  the  owner  should 
be  deemed  a  payment  by  the  occupier  for  the  purpose 
of  any  qualification  or  franchise,  which,  as  r^ards 
rating,  depends  on  the  payment  of  the  poor-rate; 
and  that  the  claimant  was  therefore  qualified  as  an 
elector. 

8.  The  Bevising  Banister  was  of  opinion  that  the 
premises  occupied  by  the  claimant  were  not  a  dwelling- 
house  within  the  meaning  of  the  Bepresentation  of  the 
People  Act,  1867,  and  disallowed  the  claim. 

K  the  Court  should  be  of  opinion  that  the  premises 


V. 

Ward 
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occupied  by  the  claimant  were  a  dwelUng-hoTise  within        1871. 
the  meaning  of  that  Act,  his  name  and  the  names  of     Thompson" 
one  hundred  and  twelve  other  persons  whose  claims 
depended,  and  were  decided,  upon  the  same  points  of 
law,  were  to  be  inserted  in  the  list. 

Littler,  for  the  appellant,  contended  that  the  appellant 
was  entitled  to  be  registered  as  the  occupier  of  a 
''dwelling-house"  within  30  &  31  Vict.  c.  102,  s.  3. 
That,  in  the  first  place,  except  as  regards  value  (which 
tmder  30  &  31  Vict.  c.  102,  was  not  material)  the  subject 
of  his  occupation  was  a  "  house  "  within  2  Will.  4,  c.  45, 
s.  27.  As  to  this,  that  the  case  wajs  not  distinguish- 
able from  Henrette  v.  Booth  (a),  as  much  structural 
severance  existing  here  as  there ;  and,  indeed,  the  only 
difTerence  on  the  fa^ts  was,  that  there  the  subject  of 
occupation  consisted  of  two  rooms  (opening  one  into 
the  other),  and  here  of  only  one  room.  A  door  to 
the  street  of  the  character  described  in  the  case — 
viz.,  without  any  lock  or  bolt,  and  which  never  was 
closed — could  not  be  deemed  an  outer  door,  but  the 
real  outer  door  was  the  door  of  the  appellant's  room' 
opening  on  the  common  passage.  There  it  was  that 
he  communicated  with  the  outer  world;  there  an 
inquirer  would  knock,  and  a  postman  deliver  letters. 
Besides,  in  another  sense  it  was  his  outer  door,  as  con- 
stituting the  protection  of  his  abode  against  robbers,  or, 
in  the  words  of  Lord  Mansfield,  in  Lee  v.  Gansel  (b),  his 
"extremity  of  obstruction."  Lord  Mansfield  there 
expressly  pointed  out  the  ground  of  the  rule,  that  an 
outer  door  might  not  be  broken  open  to  execute  process, 

(a)  Bopw.  tS:  Ph,2Z;  8.  (7.,  15  (6)  C(wp.  1. 

C.  B.  N.  8.  600. 

TOL.  I.     H.O.  O  0 
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1871        ^^'^  ^^^*  ^*  would  leave  the  family  within  exposed  to 
robbers.     And  with  reference  to  the  question  what 


Wabd. 


Thompson 

▼.  constituted  a  house,  Lord  Mansfield  there  said,  that, 

''  if  that,  which  was  one  house  originally,  comes  to  be 
divided  into  separate  tenements,  and  there  is  a 
distinct  outer  door  to  each,  they  will  be  separate 
houses."  In  Guthhertson  v,  Butterworth  (a),  and  Wilson  v. 
Roberts  (b),  the  subject  of  occupation  formed  siibstan- 
tially  an  unsevered  portion  of  a  house,  whereas,  here  it 
formed  a  severed  portion.  Here  the  appellant's  room 
was  as  much  a  "house"  as  the  rooms  of  an  under- 
graduate at  the  university,  which  were  held  in  BakewM 
v.  Peters  (c),  to  be  "  houses "  within  the  Eeform  Act, 
and,  therefore,  not  "lodgings."  That  further  it  was 
within  the  definition  of  a  "dwelling-house"  given  by 
WHles,  J.,  in  Brewer  v.  M'Gowen  (rf). 

But,  secondly,  he  contended,  that  under  30  &  31 
Vict  c.  102,  structural  severance  was  not  essential  to 
the  "dwelling-house"  franchise;  for  if  it  had  been, 
the  Legislature  would  have  said  so  expressly.  The 
language  of  the  new  Act  being  different  from  the 
old,  the  difference  must  have  been  intentional.  By 
the  express  words  of  sect.  61,  "dwelling-house"  in- 
cluded "part  of  a  house,"  if  "  occupied  as  a  separate 
dwelling,  and  separately  rated."  The  subject  of  the 
appellant's  occupation  satisfied  that  requirement  It 
was  found  as  a  fact  to  be  separately  rated.  It  was 
occupied  by  the  appellant  separately  as  his  dwelling. 
The  landlord  not  residing,  nor  exercising  control  over 

(o)  Ant€^  p.  188  ;  S.  C,  Z.  R,  Barnes  v.  Peter$),  L,  R,  4  C,  P. 

4  a  P.  528.  539. 

(6)  K.  4-  0.   430;    S.   C,  11  (d)  Ante,  p.  283;  S.  0.,  Z.  A 

a  B.  N,  S,  60.  6  C.  P.  239. 

(c)  Ante,  p.  251 ;  S.  C.  (nomine 
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the  premises,  if  the  appellant  was  not  the  ''  occupier " 
of  the  dwelKng  for  which  he  was  rated,  no  one  at  all 
was  the  occupier.  Besides,  the  appellant  could  not  be 
deemed  a  mere  lodger,  on  the  ground  pointed  out  by 
Maule,  J.,  in  Toms  v.  Luckett  (a),  viz,,  that  the  owner  of 
the  house  did  not  retain  his  general  character  as  master 
of  the  house — ^a  test  cited  with  approval  by  Willes,  J., 
in  Smith  v.  Lancaster  (6).  He  also  cited  the  Qvsen  v.  The 
Mayor  of  Eye  (c),  where  Littledale,  J.,  said,  that  "  If 
there  be  no  landlord  residing  in  a  house,  half  a  dozen 
different  persons  may  be  stated  to  have  dwelling-houses 
within  it."  And  Coleridge,  J.,  said,  that  "  the  passage 
was  no  more  than  part  of  the  street."  He  distinguished 
such  cases  as  club  chambers,  as  cases  of  joint  occu- 
pation.   He  also  referred  to  Downing  v.  Liuikeit  (d). 


1871. 


Thompson 

V. 

Wabd. 


Sir  J.  Karddke,  Q.C.  (Finder  with  him),  for  the 
respondent,  contended  that  the  appellant  was  not  the 
occupier  of  a  "dwelling-house"  within  30  &  31 
Vict.  c.  102,  s.  3.  First,  he  would  not  be  the  occu- 
pier of  a  "  house "  within  2  WUL  4,  c.  45,  s.  27,  even 
if  the  value  were  sufficient.  For  structural  severance 
was  essential  to  the  "house"  franchise,  and  on  that 
point  Cook  v.  Humiber  {e)  was  decisive;  and  all  the 
judges  who  decided  Henrette  v.  Booth  (/)  professed,  in 
deciding  it,  to  recognise  the  authority  of  Cook  v.  Hum-- 
her  and  the  principles  there  laid  down.  Besides,  in 
Henrette  v.  Booth  (/)  the  door  out  of  the  appellant's 
room,  conmiunicating  with  the  landing  outside,  was 

(a)  2  Lutw,  19;  S.  C,  6  C.  A         (*  2Lutw.ZZ;  S.a,50.  A40. 


28. 

(6)  Ante,  p.  287  ;  8,  C,  L,  R, 
6  a  P.  246. 

(c)  9  Ad.  d:  El.  670,  680. 


(e)  K.  <fc  0.  418;  S.  C,  11  C,  B, 
N.  S.  83. 

(/)  Hopw.  A  Ph.  23  ;  8.  C,  15 
a  B.  N.  8.  600. 
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1871.       found  as  a  fact  to  be  the  outer  door,  whereas  here  the 
Thompson     ^^^7  ^^^^  found  to  be  an  outer  door  was  the  door  into 

wlisD  *'^®  street.  The  cases  of  Score  v.  Huggett  (a),  and  Tonis  v. 
Zuckett  (6),  could  only  be  supported  on  the  ground  that 
the  question  there  referred  by  the  Barrister  to  the 
Court  was  one  of  occupation  only,  all  questions  of  the 
sufficiency  of  the  subject-matter  of  qualification  being 
thus  excluded. — Rogers  on  Elections  (c). 

Secondly,  he  contended  that  the  30  &  31  Vict.  c.  102, 
s.  3,  had  not  extended  the  law  as  to  the  nature  of  the 
tenement  which  qualifies  as  a  dwelling-house,  except 
as  regards  value ;  and  that  structural  severance  was 
still  essential  to  such  a  franchise.  It  was  possible  such 
a  case  as  Henrette  v.  Booth  (d)  might  come  within  the 
general  description  of  a  ".house"  in  2  Will.  4,  c.  45, 
s.  27,  and  yet  not  be  a  "  dwelling-house  "  within  30  &  31 
Vict,  c.  102,  s.  3.  Probably,  the  definition  of  a  dwelling- 
house  in  sect  61  was  introduced  ex  aiundanti  cauteld 
to  prevent  doubts  being  raised  whether  parts  of 
houses  structurally  severed  would  confer  the  new 
"dwelling-house"  franchise.  For  in  an  Act  which 
conferred  new  franchises,  viz,,  the  *'  lodger "  and 
"dwelling-house"  franchises,  it  was  natural  there 
should  be  a  definition  given  of  the  word  "dwelling- 
house,"  although  no  extension  might  be  intended  by  it 
And  although  the  Act  gave  no  corresponding  definition 
of  the  word  "lodger,"  the  7th  section  was  a  guide  to 
the  class  of  persons  whom  the  term  "lodger"  was 
intended  to  comprise.  While  the  possibility  contem- 
plated by  the  7th  section  of  a  house  being  wholly  let 

(a)  1  Lutw.  199  ;  S.  C,  7  M.dt         (e)  Page  73, 11th  Edition. 
O.  95.  id)  ffopw,  ds  Ph.  28;  S.  a,  16 

(6)  2  Luiw.  19  ;  8.  C,  5  C.B.  28.       0.  B.  N.  S.  600. 
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out  in  lodgings,  amounted  in  effect  to  a  legislative 
declaration  that  a  person  might  be  a  lodger  within  the 
Act,  though  lodging  in  a  house  in  which  the  landlord 
did  not  reside.  Consequently  no  substantial  distinction 
could  be  drawn,  as  regards  qualification,  between  the 
appellant's  sUUus  and  that  of  a  lodger.  A  lodger,  like 
the  appellant,  must,  under  sect.  4,  occupy  "  separately, 
and  as  sole  tenant"  The  question  of  lodger  or  occupier 
could  not  turn  on  the  residence  or  non-residence  at  any 
particular  moment  of  the  landlord;  and  although  the 
appellant's  room  was  separately  occupied  by  him,  the 
passage  and  staircase  were  not,  but  were  either  in  the 
occupation  of  the  landlord,  or  else  in  the  joint  occupa- 
tion of  aU  the  tenants;  and  either  view  was  equally 
&tal  to  the  appellant's  claim,  based,  as  it  was,  on 
separate  occupation. 


1871. 


Thokpsov 

V. 

Ward. 


Littkr  replied. 


Cur.  ad  vult. 


Ellis  v.  BuRcn. 

A  T  a  Couiii  held  for  the  revision  of  the  lists  of  voters 
for  the  city  oi  Exeter,  the  respondent  objected  to  the 
name  of  the  appellant  being  retained  upon  the  list  of 
persons  entitled  to  vote  in  the  election  of  members  for 
the  city  in  respect  of  his  occupation  of  a  dwelling-house 
situate,  &c.    The  facts  proved  were  these : — 

1.  The  appellant  was,  on  the  31st  of  Jvly,  1870,  and 
had  been,  during  the  whole  of  the  preceding  twelve 
calendar  months,  the  occupier  of  two  rooms  in  a  seven- 
roomed  house  in  Prospect  Place,  of  which  a  Miss  Avery 
was  the  owner.    He  occupied  these  rooms  as  tenant  to 


Ellis 

V. 
BUBCH. 


The  claimant 
occapied  one 
room  on  the 
ground  floor, 
and  another 
on  the  floor 
aboTe  it,  and 
was  separately 
rated.  He  and 
the  only  other 
tenant  had 
each  control  of 
the  outer  door, 
the  owner  not 
residing.    The 
Revising  Bar- 
rister decided 
that  the  roomi 
did  not  coxuti. 
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1871         ^^^^  Avert/,  at  an  annual  rent  of  £6  lO*.,  and  the  rooms 

— z  '  were  separately  rated,  and  lie  was  separately  rated  in 

^-  respect  of  them  to  all  rates  which  had  been  made  for 

BURCH.  ^  n  '3  t 

tutea"dwel-    ^le  relief  of   the  poor  during  the  aforesaid    twelve 
^Hd(t^wiU^  months,  and  by  his  agreement  with  Miss  Avery,  such 

th^tfhTdeJf."  ^^  ^^^  ^  ^  P^^  ^y  ^®^'  ^^  ^^  ^^^^  ^^y  P^^ 

sion  should  be  accordinriv.  All  other  rates  and  assessed  taxes  requisite 

affinned.    J'er  °  * 

Boviu,  c.  J.,     to  be  paid  in  respect  of  the  premises  occupied  by  the 
that  it  should    appellant  were  duly  paid.    The  rest  of  the  house,  mz., 

five  rooms,  was  occupied  by  one  Chambers,  also  as 
tenant  to  Miss  Avery,  at  an  annual  rent  of  £9  11«.  9d., 
she  paying  all  rates  and  taxes,  and  he  was  separately 
rated,  and  the  part  of  the  house  so  occupied  by  him 
was  separately  rated  to  the  relief  of  the  poor.  Miss 
Avery  did  not  reside  on  the  premises. 

2.  The  house  had  a  front  door,  which  was  generally 
kept  open  by  day  and  shut  by  night,  being  fastened  by 
an  ordinary  latch  and  bolt.  The  door  was  fastened 
sometimes  by  the  appellant  and  sometimes  by  Chambers. 
Neither  had  any  right  to  exclude  the  other  from  the 
use  of  the  front  door.  There  was  a  lock,  but  the  key 
had  for  some  time  been  lost.  Inside  the  firont  door 
was  a  passage,  on  the  left  side  of  which  was  a  room 
occupied  by  the  appellant,  and  used  by  him  as  a 
sitting-room,  and  for  cooking  his  victuals  in.  On  the 
right  side  of  the  passage  was  a  sitting-room  occupied 
by  Champs,  behind  which  was  a  kitchen,  also  occupied 
by  Chambers,  and  access  to  which  was  gained  by  a  door 
at  the  back  of  his  sitting-room.  At  the  end  of  the 
passage  was  a  staircase,  used  in  common  by  the  appel- 
lant and  Chambers,  leading  to  the  first-floor.  At  the 
top  of  this  staircase  was  a  landing,  on  one  side  of  which 
was  a  room  occupied  by  the  appellant^  and  used  by 
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liim  as  his  bed-room,  and  situate  immediately  over  his       1871. 
other  room  on  the  ground  floor.    On  the  other  side  of       ellis 
the  landing  was  a  room  occupied  by  CJiambers,  and      bobch. 
used  by  him  as  a  bed-room.    From  this  landing  there 
was  another  flight  of  stairs  leading  to  the  second  story, 
on  which  were  two  rooms  in  the  sole  occupation  of 
Chambers. 

3.  Neither  the  appellant  nor  Chambers  could  get 
from  their  rooms  on  tlie  grotmd-floor  to  their  bed-rooms 
on  the  first-floor  without  going  out  into  the  passage  and 
up  the  staircase  above  referred  to. 

4.  There  was  no  privy  or  water-closet  in  the  house;  but 
there  was  a  water-closet  at  the  end  of  the  row  of  houses, 
common  to  the  house  in  question,  and  three  others. 

5.  The  question  for  decision  was,  whether  the  two 
rooms  thus  occupied  by  the  appellant  did  or  did  not 
constitute  a  dwelling-house  witliin  the  meaning  of  the 
"  Eepresentation  of  the  People  Act,  1867,"  30  &  31 
Vict.  c.  102. 

6.  The  Eevising  Barrister  decided  that  they  did  not, 
and  therefore  expunged  the  name  of  the  appellant  from 
the  list.  The  appellant  was  found  to  be  in  all  other 
respects  qualified  to  be  registered. 

7.  The  names  of  twelve  other  persons  were  expunged 
from  the  list  upon  the  same  ground,  and  their  cases 
consolidated  with  the  principal  case. 

If  the  Court  should  be  of  opinion  that  the  Eevising 
Barrister  was  wrong,  the  names  so  expunged  were  to  be 
restored  to  the  list 

Kingdwh  Q.C.,  for  the  appellant  The  appellant  is 
entitled,  under  30  &  31  VicL  c.  102,  s.  3>  to  be  regis- 
tered SB  the  occupier  of  a  "dwelling-house."     As  to 
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1871.  ^^^^  Stamper  v.  Tlie  Overseers  of  Sunderland  (ci)  is  in  no 
Ellis  respect  an  adverse  authority.  Tliat  case  only  decided, 
BcBCH  ^^^  although  the  apartments  there  would  have  been 
separately  rateable  under  the  42  Eliz,  c.  2,  yet  inasmuch 
as  by  the  operation  of  the  "  Small  Tenement  Act"  they 
were  not  separately  rated  when  the  30  &  31  Vict.  c.  102, 
passed,  they  fell  within  the  exception  in  its  7th  section. 
The  present  case  is  altogether  clear  of  that  difficult}". 
The  appellant  is  separately  rated,  and  no  question  as 
to  rating  is  raised.  The  sole  question  for  determination 
here  is,  whether  the  part  of  a  dwelling-house  occupied 
by  the  appellant  is  '*  occupied  as  a  separate  dwelling  " 
within  the  interpretation  clause,  sect  61  of  the  30  &  31 
VicL  c.  102.  For  that  purpose  it  is  material  to  con- 
sider the  distinction  between  the  Act  of  1832  and  that 
of  1867.  Under  the  former  Act  the  franchise  was 
given  to  the  occupier  of  a  "house."  But  that  Act, 
giving  no  definition  of  the  word  "  house,"  the  question 
was  constantly  arising  whether  some  particular  class 
of  dwelling  did  or  did  not  constitute  a  "  house  "  within 
its  meaning.  And  the  sum  of  the  decisions  was,  that 
either  by  vertical  or  by  horizontal  separation,  the 
subject-matter  of  qualification  must  be  substantially 
a  house.  *  That  no  doubt  must  be  taken,  subject  to  this 
observation,  that  a  house  may  be  so  severed  as  to  con- 
stitute two  houses.  Thus,  in  KUchin  on  Courts,  p.  99, 
it  is  said,  "  If  the  inheritor  of  a  house  let  a  certain  part 
in  which  he  dwells,  and  severeth  it  from  the  other 
part,  and  maketh  several  doors  to  the  high  street,  it  is 
now  as  two  houses;  otherwise  it  is  if  they  have  but 
one  door  to  the  high  street."  But  that  passage  does 
not  at  all  clash  with  the  remark,  that  under  the  old 

(a)  L.  R.  3  a  p.  888. 
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law  the  word  "house"  meant  a  whole  house,  and  was  1871. 
not  satisfied  by  part  of  one — ^a  circumstance  which  lies  elus 
at  the  foundation  of  the  change  of  language  in  the  Act  bubob. 
of  1867,  and  shows  that,  in  defining  a  "  dwelling-house" 
to  include  ''part  of  a  house/'  the  change  of  language 
was  advisedly  made.  If  indeed  no  change  in  that 
respect  were  intended,  why,  it  may  be  asked,  in  the 
Act  of  1867,  is  the  word  "  dwelling-house "  defined  at 
all ;  and,  if  defined,  why  is  not  structural  severance,  in 
accordance  with  Cook  v.  Hv/mher  (a),  made  in  clear 
terms  the  basis  of  the  definition  ?  That  the  change  in 
the  language  used  points  to  a  change  of  intention  seems 
in  itself  the  more  reasonable  hypothesis,  and  is  certednly 
more  respectful  to  the  Legislature — a  consideration 
entitled  to  the  more  weight  from  the  difficulties  which 
had  been  found  to  beset  the  old  law,  which  could  not 
but  have  been  in  the  mind  of  the  Legislature  when  the 
Act  of  1867  was  framed.  The  words  of  sect.  61,  de- 
fining "  dwelling-house  "  as  "part  of  a  house  occupied 
as  a  separate "  "  dwelling,"  not  "  dwelling-house,"  are, 
it  is  submitted,  fully  satisfied  here.  The  rooms  are  all 
under  one  roof,  and  the  appellant  occupies  them  exclu- 
sively, the  sitting-room  for  living,  the  bed-room  for 
sleeping  purposes.  If  joined  together  they  would 
undoubtedly  constitute  a  complete  dwelling;  what 
difierence  can  it  make  that  the  right  of  way  from  one 
to  the  other  is  by  a  staircase  common  to  the  other 
occupiers. 


[Brett,  J.    How  do  you  distinguish  the  appellant's 
case  from  that  of  a  lodger  ?] 

(a)  K.  df  G.  418 ;  &  a,  II  C.  B.  N.  S.  88. 
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1871.  First,  there  is  no  landlord  on  the  premises  to  exercise 

^^        general  control    Secondly,  the  appellant  is  both  rate- 

BraoH       ^^^®  ^^^  rated,  which  a  lodger  is  not. 

The  remarks  of  Lord  Coke,  under  the  head  Burglary, 
show  that  the  appellant  has  a  domus  mansionalis  in 
law  (3  Inst.  64,  65).  Lord  Coke  says,  "  that  a  chamber 
or  room,  be  it  upper  or  lower,  wherein  any  person  doth 
inhabit  or  dwell,  is  domus  Toansumalis  in  law.  That 
passage  must,  no  doubt,  be  qualified  to  this  extent, 
that  a  mere  lodger  would  not  have  a  doinus  r/iarmo' 
nalis, 

w 

[Brett,  J.  That  passage  has  reference  to  the  law  of 
burglary ;  and  in  Cook  v.  Huviber  (a),  Erie,  C. J.,  ex- 
pressly said  that  the  law  relating  to  burglary  was  for 
the  protection  of  human  abodes  during  the  hours  of 
sleep,  and  that  a  distinction  was  made  for  that  purpose 
which  had  no  analogy  to  qualification.] 

As  regards  the  conveniences  enjoyed  in  commoD,  they 
are  merely  accessorial  to  the  appellant's  occupation  of 
his  dwelling,  and  cannot  affect  his  qualification.  In 
Score  V.  Huggctt  (b),  there  was  a  common  user  of  the 
back  kitchen  and  yard,  but  Tindal,  C.  J.,  said  that  the 
claimant  had  a  distinct  and  separate  occupation. 

[Brett,  J.  That  case  is  commented  on  in  Cook  v. 
Huniber  (a),  and  Erie,  C.  J.,  said,  that  if  the  true  question 
arising  on  the  facts  had  been  referred  to  the  Court,  it 
would  have  turned  entirely  on  the  sufficiency  of  the 
tenement.] 

(a)  K,  dfc  (?.  413  ;  8,  C,  U  C.  B.  {h)  1  LtUto.  199 ;  S.  C,  7  if.  fr 

N,  S.  83.  O,  95. 
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Lopez,  Q.C.,  for  the  respondent.    On  behalf  of  the       1871. 
appellant,  it  seems  admitted  that  he  has  not  a  "house"  " 


Ellis 

within  sect.  27  of  the  2  Will  4,  c.  45,  as  construed  by       ^  v- 

Bdbch. 

the  decisions,  Cook  v.  Hurriber  (a),  Henrette  v.  Booth  (5), 
CutKbertson  v.  BuUerworth  (c).  It  is  argued,  however, 
that  he  has  a  "  dwelling-house "  within  sect.  3  of  the 
30  &  31  Vict.  c.  102,  the  word  "  dwelling-house  "  being 
construed  by  reference  to  the  interpretation  clause, 
sect.  61.  It  is  submitted  that  this  argument  is  equally 
without  foundation.  The  Court  has  asked^  in  the  course 
of  the  argument,  what  meaning  is  to  be  ascribed  to  the 
words  "dwelling-house"  and  "separate  dwelling"  in 
sect.  61,  and  the  case  of  Brewer  v.  M'Oowen  (d)  supplies 
a  definition.  There  Willes,  J.  (after  reading  the  defini- 
tion of  "dwelling-house  in  sect.  61),  said,  "that 
definition  would  be  satisfied  by  a  part  of  a  dwelling- 
house,  with  aU  internal  communication  cut  off,  with 
access  secured  by  a  separate  outer  door,  and  separately 
rated" 


[BoviLL,  C.J.  Tlie  learned  judge  only  speaks  of  the 
definition  in  sect.  61,  being  "satisfied"  by  the  case  he 
suggests.  Moreover,  the  observation  was  not  neces- 
sary to  the  decision  of  the  case  before  him.] 

It  is  submitted,  that  what  was  there  said  furnishes 
a  complete  definition,  whether  or  not  so  meant  by 
Willes,  J,,  or  only  as  a  case  satisfying  the  definition. 


(a)  K.d:Q.  413  ;  S.  a,  11  C.B.  (c)  AtUe,  p.  183  ;  S,  C,  L,  R,  i 

N.  S.  33.  a  P,  528. 

(6)  Bopw.  <fc  Ph,  23  ;  S,  C,  15  (d)  AnU,  p.  285  ;  S.  C,  X.  B. 

a  B.  N,  S,  500.  6  a  p.  239. 
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1871. 


Thompson 

V. 

Ward. 
Ellis 

V. 
BUSCH. 


The  words  of  the  interpretation  clause  are  not  ''part  of 
a  house  occupied  sepwratdy**  as  the  other  side  would 
read  them,  but  "occupied  as  a  s^araie  dwelling" — the 
dwelling  being  the  thing  expressly  pointed  out  as  that 
which  is  to  be  separate.  Moreover,  if  the  appellant's 
construction  be  correct,  the  lodger  clauses  are  entirely 
nugatory,  since  a  lodger  is  not  qualified  under  sect.  4, 
unless  he  has  occupied  "  separately  and  as  sole  tenant" 
As  regards  the  question  of  outer  door,  the  outer  door 
here  must  be  the  general  outer  door  of  the  occupation. 
If  not,  the  appellant  has  two  outer  doors,  and  on 
different  floors. 


[Keating,  J.  Suppose  the  rooms  to  be  all  on  one 
floor,  but  with  more  doors  than  one  on  to  the  common 
staircase?] 

It  is  submitted  there  would  be  no  vote  in  such  a 
case,  but  to  contend  for  that  here  is  not  necessary  to 
the  respondent's  argument 

CW.  ad  vuU. 


Bbett,  J.  Thompson  v.  Ward.  In  this  case,  George 
Herbert  appeared  on  the  list  of  claimants  for  the  city 
of  Durham,  as  claiming  in  respect  of  "  a  house,"  The 
case  found  that  the  claimant  had  for  above  a  year 
occupied  as  tenant  at  £4  10a.  per  annum,  not  a  house, 
but  one  room  in  a  house.  The  house,  it  was  stated, 
consists  of  nine  rooms,  and  is  let  out  in  six  several 
tenements.  Of  these,  three  tenants  occupy  two  rooms 
each,  and  each  of  the  other  three  tenants  occupies  one 
room.  The  house  was  originally  built  for  one  family. 
The  passage,  and  the  staircase,  and  the  conveniences. 
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consisting  of  a  privy  and  ash-pit,  which  latter  are 
situated  in  a  yard  opposite,  are  common  to  all  the 
tenants.  Each  of  the  tenants  has  a  separate  coal-house 
in  the  yard.  There  ia  an  outer  or  street  door  to  the 
passage  (ie.,  83  I  understand,  to  the  passage  of  the 
house),  which  is  never  closed,  and  is  without  lock  or 
bolt,  although  it  retains  two  staples  through  which  a 
bolt  formerly  was  and  still  might  be  shot.  Each  tenant 
has  the  exclusive  occupation  of  his  or  her  room  or 
rooms.    The  owner  does  not  reside  on  the  premises. 

The  claim  was  objected  to  on  the  ground  that  the 
claimant  was  not  an  occupier  of  a  "dwelling-house," 
within  the  meaning  of  the  statute  30  &  31  Vid.  c.  102. 
The  Revising  Barrister  was  of  opinion  that "  the  pre- 
mises occupied  by  the  claimant "  (he  does  not,  it  is  to 
be  observed,  speak  of  "  the  room "  only),  were  not  a 
"  dwelling-house "  within  the  meaning  of  the  Act,  and 
disallowed  the  claim. 

The  question  for  the  opinion  of  the  Court  was  left  in 
these  terms  :  "  If  the  Court  shall  be  of  opinion  that  the 
premises  occupied  by  the  claimant  were  a  dwelling- 
house  within  the  meaning  of  the  Act,  his  name  is  to  be 
inserted  in  the  list  of  voters." 

It  was  argued  on  behalf  of  the  appellant  that  the 
claimants,  according  to  the  case  of  HemreUe  v.  Booth  (a), 
would  have  been  entitled  to  be  registered  under  the  old 
Act  (b),  if  the  premises  occupied  by  him  had  been  of 
sufficient  value,  and  was,  therefore,  entitled  under  the 
new  Act ;  or,  if  he  would  not  have  been  entitled  under 
the  old  Act,  that  the  new  Act  was  intended  to  alter  the 
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old  Act  as  interpreted  in  Cook  v.  Huniber  (a) ;  that 
within  the  meaning  of  the  new  Act,  every  occupier 
must  be  either  an  occupying  tenant  or  a  lodger;  that 
the  claimant  was  not  a  lodger,  because  the  landlord 
did  not  occupy  any  part  of  the  house,  and  was,  there- 
fore,  an  occupying  and  resident  tenant ;  that  the  claim- 
ant's case  comes  within  the  very  words  of  sect  61  of 
the  new  Act,  because  his  room,  which  is  the  tenement 
occupied  by  him,  is  part  of  a  house ;  he  alone  occupies 
the  room,  he  therefore  occupies  it  separately,  it  is 
therefore  occupied  as  a  separate  dwelling. 

It  was  argued  fbr  the  respondent  that  the  premises 
occupied  by  the  claimant,  even  if  of  sufficient  value, 
would  not  have  given  a  qualification  under  the  old  Act ; 
that  the  new  Act  does  not,  as  to  the  point  in  dispute, 
alter  the  old  Act ;  that  the  claimant  may  be  considered 
as  a  lodger,  although  the  landlord  does  not  occupy  any 
part  of  the  premises,  or  because  the  landlord  in  this 
case  does  occupy  the  passage  and  staircase;  that  the 
question  is  not  whether  the  claimant  is  a  lodger,  but 
whether  he  occupies  a  dwelling-house  within  the  mean- 
ing of  sects.  3  and  61  of  the  statute ;  that  it  is  not 
sufficient  to  show  that  the  claimant  occupies  separately, 
for  a  lodger  usually  occupies  separately,  in  the  sense 
in  which  the  phrase  was  used  in  argument ;  that  the 
tenement  occupied  by  the  claimant  was  part  of  a  house, 
but  not  occupied  as  a  separate  dwelling,  because,  in 
order  to  use  or  enjoy  as  a  dwelling-house  that  part  of 
the  house  which  is  said  to  be  his  separate  dwelUng,  he 
necessarily  used  another  part  of  the  house  in  common 
with  other  persona 


(a)  E.  <fc  0,  413  ;   11  O.  B.  A'.  S.  33. 
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I  am  of  opinion  that  the  case  of  Henrette  v.  Booth  (a),       1871. 
in  wliich  the  circumstances  were  very  peculiar,  and     Thompson 
which,  I  venture  to  think,  trenched  somewhat  too  closely       wIbd. 
on  the  so  much  considered  case  of  Cook  v.  Htimier  (6),        ^^^^® 
does  not  oblige  us  to  hold  that  the  tenement  occupied      Bobch. 
by  the  claimant  was  not  a  house  within  the  meaning  of 
the  old  Act.    It  seems  to  me  to  be  entirely  inconsistent 
with  the  findings  in  this  case  to  say  that  the  tenement 
occupied  by  the  claimant  is  a  house  ¥dthin  the  meaning 
of  the  old  Act.    It  therefore  seems  to  me  that  the  case, 
as  stated  and  argued,  raises  the  question,  what  is  the 
true  legal  interpretation  of  sects.  3  and  61  of  the  "  Be- 
presentation  of  the  People  Act,  1867." 

Now,  in  the  first  place,  in  order  to  arrive  at  what  is 
the  exact  point  to  be  decided,  I  think  it  better  to  point 
out  what  cannot  in  my  opinion  be  taken  into  considera- 
tion. Under  the  old  Act  two  separate  buildings  could 
not  be  joined  together  to  make  up  the  value  required, 
Detvhurst  v.  Fiddm  (c) ;  Powell  v.  Price  (d).  Such 
separate  buildings  as  the  conveniences  described  in  this 
case  could  not  have  been  joined  to  the  tenement,  i.e.,  the 
room,  or  the  room,  passage,  and  staircase,  to  make  up 
the  value,  although  the  fact  of  the  use  of  the  room,  &c., 
being  more  valuable  by  reason  of  the  right  to  use  the 
conveniences,  might  have  been  taken  into  accoimt  as 
adding  to  the  value  of  the  room,  etc.  But  the  thing 
to  be  considered  as  the  subject-matter  of  the  occupation 
would  have  been,  according  to  the  decisions,  the  room 
alone,  or  the  room,  passage,  and  staircase  under  the 
same  roof.  So,  as  it  seems  to  me,  a  joint  occupation 
of  such  separated  and  external  buildings  as  the  con- 

(a)  Mopw.  ^  PK  23;  16  C,  B,  (c)  1  IaUw,   274;  1  M,  A  Q, 

N.  S.  600.  182. 

(6)  jr.  <5-  ^.  413  ;  11  C.B.  N.  S,  (d)  1  Lutw.  686  ;  4  C,  B.  105. 
33. 
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veniences  in  this  case  can  have  no  effect  upon  the  ques- 
tion whether  the  tenement,  ie.,  the  room,  &c,  occupied 
by  the  claimant  is  so  separately  occupied  by  him  as  to 
be  a  dwelling-house  or  not  within  the  meaning  of  the 
61st  section.  Secondly,  it  does  not  seem  to  me  to  be 
necessary  to  determine  whether  the  claimant  is  or  is  not 
a  lodger.  It  may  be  that  a  claimant  occupying  a  tene- 
ment does  not  occupy  such  a  tenement  as  qualifies  him 
to  be  placed  on  the  register  as  an  inhabitant  householder, 
though  he  may  not  be  a  lodger.  Thirdly,  it  does  not 
seem  to  me  necessary  to  consider  the  cases  of  tenements 
which  have  been  structurally  separated  from  the  house 
of  which  they  were  once  a  part,  or  of  tenements  which, 
as  originally  constructed,  never  were  part  of  a  house. 
Such  tenements  were  held  to  be  houses  within  the 
meaning  of  the  old  Act,  and  are  doubtless  also  houses 
within  the  meaning  of  the  3rd  section  of  the  present 
Act,  without  reference  to  the  interpretation  clause.  The 
cases  of  chambers  in  the  Inris  of  Court,  and  probably  of 
the  flats  in  Victoria  Street — ^though,  with  regard  to  these 
latter,  which  have  been  so  often  quoted  as  if  the  circum- 
stances relating  to  them  had  been  the  subject  of  judicial 
decision,  I  should  prefer  to  reserve  my  opinion  until  the 
facts  are  ascertained — are,  I  apprehend,  within  the  latter 
proposition,  that  is  to  say,  they  are  tenements  which,  as 
originally  constructed,  were  not  parts  of  a  house. 

The  question  as  put  forward  in  the  present  case  is  in 
respect  of  a  room,  which  ia  stated  in  the  case  to  be  a 
room  in  a  house,  which  house  was  originally  constructed 
as  one  house,  which  house  is  still  structurally  the  same 
house  as  it  always  was,  and  from  which  the  room  in 
question  has  never  been  more  structurally  separated 
than  it  was  in  the  beginning.    The  question,  therefore. 
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and  the  only  question,  is,  whether  that  room  is  a  '^  dwell- 
ing-house "  within  the  meaning  of  the  new  statute. 

Now,  sect.  27  of  the  Reform  Act  of  1832  was,  after 
many  apparently  fluctuating  decisions,  though  they  have 
been  explained  to  be  really  consistent,  finally  interpreted 
in  the  ruling  case  of  Cook  v.  Eumber  (a),  and  in  that 
case  it  was  pointed  out  that,  under  a  section  so  framed, 
the  qualification  is  formed  of  elements — in  that  case  of 
four  elements,  tenement,  value,  occupation,  and  estate. 
"  There  must  be  for  tenement,"  it  is  said,  "  a  house, 
warehouse,  «&c. ;  there  must  be  for  value  annually  10/. ; 
there  must  be  occupation,  that  is,  actual  exercise  of  the 
rights  of  the  owner  of  a  house  in  possession  during  the 
requisite  time;  there  must  be  an  estate  in  the  tenant 
either  in  fee  or  lease.  If  these  four  distinct  elements 
are  combined  in  the  claimant,  he  is  qualified,  but  other- 
wise he  is  not.  Now,  although  it  is  said  they  must 
exist  in  combination  in  order  to  qualify,  stiU,  in  inquiring 
into  the  existence  of  the  combination,  each  element 
must  be  separately  ascertained.  First,  is  the  claimant  a 
tenant  ?  Secondly,  is  he  an  occupier  ?  Thirdly,  is  the 
tenement  sufficient,  in  value  ?  Fourthly,  in  kind  ?  The 
3rd  section  of  the  "  Eepresentation  of  the  People  Act, 
1867,"  so  closely  follows  the  form  and  structure  of  the 
"  Eeform  Act,  1832,"  and  deals  so  entirely  with  a 
similar  subject,  that  it  seems  to  me  impossible  to  deny 
that  the  qualification  under  it  is  compounded  of  elements 
which  must  be  combined  in  the  claimant  in  order  to 
qualify  him,  and  that  in  considering  whether  he  is,  or  is 
not,  qiialified  by  such  combination  each  element  must  be 
separately  ascertained.    The  elements  of  qualification 
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TUider  the  3nl  section  are  estate,  ocenpation,  and  tene- 
ment The  element  of  value  Ls  discarded.  Theie  must 
be  an  estate  in  the  tenant,  that  is  to  sar,  a  holding  as 
owner  or  tenant.  There  must  be  occupation.  And  as 
to  this  element  it  seems  to  be  useful  to  observe  carefully 
how  it  is  dealt  with  in  the  statute.  It  seems  to  me 
that  it  is  completely  dealt  with  in  the  3rd  section.  Ac- 
cording to  that  section,  without  referring  to  the  interpre- 
tation clause,  there  must  be  an  actual  exercise  of  the 
right  of  inhabitancy  in,  and  of  ownership  of,  the  house 
for  the  requisite  time,  and  such  actual  exercise  of  right 
must,  by  the  proviso,  be  the  separate  exercise  of  it,  and 
must  not  be  the  joint  exercise  of  it  with  another.  The 
question  of  joint  or  separate  occupation  is  completely 
disposed  of  in  the  section  whilst  dealing  with  the  ele- 
ment of  occupation. 

The  remaining  element,  the  nature  of  which  must  be 
separately  ascertained,  is  the  tenement  or  thing  occupied. 
That  is  described  in  the  section  as  "  a  dwelling-house." 
If  there  had  been  no  other  description  of  it  in  the 
statute,  I  apprehend  the  Court,  in  accordance  with  Cook 
V.  Himiber,  must  have  held  that  it  must  be  as  much 
structurally  a  separate  house  as  the  "  house  "  described 
in  sect.  27  of  the  former  Act.  I  say  so  because  the  two 
statutes  deal  with  a  similar  subject-matter,  and  there  is 
an  express  enactment  that  they  are  to  be  read  together 
as  one  (a).  But  then  comes  the  61st  section,  which 
enacts  that  "  the  following  terms  shall  in  this  Act  have 
the  meaning  hereinafter  assignei^t  to  them,"  etc.,  that  is 
to  say,  ''dwelling-house  shall  include  any  part  of  a 
house  occupied  as  a  separate  dwelling,  and  separately 
rated  to  the  relief  of  the  poor." 


(a)  In  Beet.  59. 
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Before  attempting  to  interpret  this  clause,  some  things 
should  he  ohserved  in  it.  It  may  he  said  to  be  appli- 
cable not  only  to  sect.  3,  but  to  several  other  sections. 
I  incline,  however,  to  tliink  that  whatever  may  be  its 
interpretation,  it  can  only  be  applied  to  sect.  3.  But,  as 
applied  to  sect  3, 1  think  it  is  most  material  to  observe 
that  it  is  a  definition  of  the  tenement — that  is,  the  thing 
to  be  occupied ;  of  that  element,  and  not  of  the  element 
which  is  called  occupation — ^that  is,  the  mode  or  manner 
of  occupying  the  thing  occupied. 

Subject  to  these  observations,  there  arises  the  real, 
and,  to  me,  most  difl&cidt  question — ^What  is  the  proper 
interpretation  of  this  clause  ?  I  must  repeat  that  to  me 
this  clause,  which  assumes  to  deal  with  the  question  of 
what  the  tenement  occupied  is  to  be,  and  to  define  that 
element  alone  of  qualification,  is  a  most  difficult  and 
obscure  enactment.  It  has  been  suggested  that  it  means 
that  the  thing  occupied  may  be  part  of  a  house,  provided 
the  occupier  be  not  a  joint-occupier  with  some  one  else. 
If  so,  the  words  "occupied  as  a  separate  dwelling"  are 
futile ;  because,  by  reason  of  the  proviso  in  sect.  3,  the 
same  residt  exactly  would  have  been  arrived  at  if  the 
only  words  in  sect.  61  had  been,  "  dwelling-house  shall 
include  any  part  of  a  house."  This  alone,  as  it  seems 
to  me,  makes  it  contrary  to  a  well-known  and  firmly- 
established  canon  of  construction  to  give  to  the  section 
the  suggested  interpretation.  But,  further,  if  that  inter- 
pretation were  adopted,  it  seems  to  me  that  sect.  3,  read 
in  that  sense,  and  applied  as  is  suggested  in  this  case, 
would  describe  exactly  the  position  of  a  lodger.  He 
may,  in  that  sense,  equally  with  the  present  claimant, 
be  said  to  occupy  as  tenant  separately — ^that  is  to  say, 

not  jointly  with  another — ^part  of  a  house !    That  being 
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SO,  a  lodger  might  be  registered  under  sect.  3,  without 
reference  to  the  element  of  value  required  by  sect.  4. 
Such  a  reading  seems  to  me  to  make  sect.  3  inconsistent 
with  the  existence  of  sect.  4.  From  these  considerations, 
I  arrive  at  the  conclusion  that  the  suggested  interpreta- 
tion ought  not  to  be  accepted. 

Another  interpretation  which  was  suggested  on  behalf 
of  the  respondents  was,  that  the  part  of  a  house  described 
in  sect.  61  must  be  structurally  separated  from  the  rest 
of  the  house.  This  inteipretation  is  open  to  the  objec- 
tion that  it  gives  no  real  effect  to  the  61st  section, 
because  the  same  interpretation  would,  without  it,  by 
reason  of  Cook  v.  Humber  (a),  have  been  placed  upon 
sect.  3  itself.  This  objection  is,  I  think,  a  valid  one, 
and  the  clause  cannot  be  so  interpreted.  The  61st 
section  does,  in  my  opinion,  get  rid  of  the  necessity  of  a 
structural  separation.  It  follows  that  the  correct  inter- 
pretation is  between  these  two  extremes.  Considering 
always  that  the  61st  section  is  dealing  with  the  thing 
occupied,  and  not  with  the  mode  of  occupying  it,  I 
think  that  the  word  "  occupied  "  in  this  section  has  its 
proper  meaning  of  "used,"  and  is  not  dealing  with  the 
technical  and  legal  idea  of  "occupation:"  the  clause 
should  be  read  thus — "Dwelling-house  shall  include 
any  part  of  a  house  'used  as  a  separate  dwelling." 

The  interpretation  to  which  I  feel  forced  to  arrive  is, 
that  although  there  need  not  be  a  structural  separation, 
there  must  be  a  practical  separation  of  the  thing  occupied 
from  the  rest  of  the  house.  The  true  construction  seems 
to  me  to  be,  that  the  part  of  the  house  occupied  by  the 
inhabitant  of  it  who  claims  to  be  registered,  should  be 


(a)  K.  dt  Q.  418 ;  11  C,  B.  N.  S.  83. 
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80  situated  in  the  house  of  which  it  is  a  part,  and  should 
be  in  such  a  condition  as  to  be  capable  of  being  tcsed, 
and  should  be  in  fact  "itsed,  as  houses  wholly  separated 
from  other  houses  are  vsed  by  their  inhabitants.  If,  in 
order  to  use  or  in  the  using  of  the  part  of  the  house  in 
respect  of  whicli  he  claims,  the  claimant  has  stipulated 
for,  or  has  accepted,  the  right  of  using,  or  does  in  fact 
use,  some  other  part  of  the  house  as  a  part  of  a  house, 
then,  besides  using  exclusively  or  separately  the  part  of 
the  house  to  which  he  confines  his  claim,  he  uses  another 
part  jointly  with  others  ;  and  the  part  of  the  house  for 
which  he  claims  is  not  the  part  of  the  house  which  he 
really  uses.  It  is  only  a  part  of  that  part.  The  part 
which  he  really  uses  is  composed  of  the  part  to  which 
he  improperly  confines  his  claim,  and  the  part  jointly 
used  by  him  and  others.  The  part  of  the  house  which 
he  really  uses  is  a  part  not  used  as  a  separate  dwelling, 
because  a  part  of  it  is  used  by  him  jointly  with 
others.  Under  such  circumstances,  the  case  in  my 
opinion  is  not  within  either  the  3rd  or  the  61st  section. 
I  have  said,  improperly  confines  his  claim,  because  I 
feel  certain  that,  if  the  construction  of  the  statute  at 
which  I  have  arrived  be  correct,  a  claimant  cannot 
properly  be  allowed  to  evade  the  consequences  of  that 
interpretation,  by  claiming  in  respect  of  a  part  only 
of  that  which  he  really  uses.  K  a  claimant  coidd  reject 
all  the  use  he  makes  of  a  house  except  the  use  of  the 
one  room  he  is  allowed  or  has  a  right  to  occupy  exclu- 
sively, and  could  claim  in  respect  of  the  exclusive  use 
of  that  room,  every  inmate  of  a  house  except  a  servant 
must  be  taken  to  be  the  inhabitant  occupier  of  a  house 
within  a  house,  though  the  owner  of  the  whole  house 
is  resident  in  and  has  control  over  all  the  house  but  the 
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one  room.  If  a  claimant  can  do  this,  the  description 
of  the  qualification  in  sect.  3  becomes  an  idle  and 
inapplicable  phrase.  The  present  claimant,  in  my 
opinion,  fails,  because  the  pait  of  the  house  which  he 
really  uses  is  composed  of  the  room  to  which  he  has 
improperly  confined  his  claim,  and  the  passage  and 
staircase  which  he  uses  in  common  with  the  other 
occupiers,  and  which  passage  and  staircase  are  by  the 
express  findings  in  this  case  not  parts  of  a  street  or 
way,  but  parts  of  the  house  of  which  the  room  is  a  part. 

I  think  it  is  not  unworthy  of  notice  that  the  inter- 
pretation of  the  statute  thus  arrived  at  makes  the 
definition  of  a  house  and  of  a  householder  under  the 
statute  consistent  with  the  definition  at  common  law  of 
a  house  and  a  householder  enunciated  for  the  purpose  of 
the  franchise  by  the  committee  in  the  Cirencester  case  (a), 
quoted  by  Mr.  Oiffard  in  Cross  v.  Alsop  (b).  "  Neither 
can  a  pei'son  whose  habitation  is  composed  of  more 
apartments  than  one  be  deemed  to  be  a  householder, 
unless  he  also  possesses  an  exclusive  right  to  the  use  of 
the  staircase,  doorway,  or  other  passage  that  forms  the 
means  of  communication  between  his  several  apart- 
ments. The  original  right  to  an  exclusive  use  is  then 
the  point  of  discrimination  bet\^een  the  householder  on 
the  one  hand,  and  the  inmate  on  the  other." 

I  am  of  opinion  that  the  decision  of  the  Revising 
Barrister  was  right,  and  ought  to  be  affirmed. 

Ellis  V.  Burch.  It  follows,  of  coui-se,  that  I  arrive  at 
the  same  conclusion  in  the  Exeter  case,  which  is,  I  think, 
even  a  stronger  one.    The  appellant  there  claimed  to  be 


(a)  2  FroHT^  449.  that  branch  of  the  aigmneni  in 

(&)  AnUt  p.  454.  As  no  decision      Cron  y.  Ahop  was  not  reported, 
was  giren  on  the  point  referred  tO| 
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registered  as  the  occupier  of  two  rooms  in  a  seven- 
roomed  house,  for  which  he  paid  an  annual  rent  of 
£6  10«.,  the  other  five  rooms  being  let  to  one  Chambers 
at £9  lis.  9d.  per  annum;  the  owner  paying  all  rates 
and  taxes,  but  not  residing  upon  the  premises.  The 
facts  found  by  the  Eevising  Barrister  are  as  follows : — 
[The  learned  Judge  read  the  second,  third,  and  fourth 
paragraphs  of  the  case.]  The  decision  was,  that  the 
two  rooms  so  occupied  by  the  appellant  did  not  con- 
stitute a  "dwelling-house"  within  the  meaning  of  the 
*  Representation  of  the  People  Act,  1867 ;"  and  the  ques- 
tion reserved  for  us  is,  not  whether  one  of  the  rooms 
thus  occupied  constituted  a  dwelling-house  within  the 
statute,  but  whether  such  occupation  of  the  two  rooms 
was  the  occupation  of  a  "  dwelling-house  "  within  the 
statute.  For  the  reasons  I  have  already  given  in 
Thompson  v.  Ward,  I  think  it  was  not,  and  I  therefore 
come  to  the  conclusion  that  the  decision  of  the  Bevising 
Barrister  in  each  case  was  right,  and  should  be  afiBrmed. 
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Keatzng,  J.  In  these  cases,  the  appellants  claimed 
to  vote,  under  the  provisions  of  sect.  3  of  the  "  Eepre- 
sentation  of  the  People  Act,  1867"  (30  &  31  Vict. 
a  102,  as  inhabitant  occupiers  of  "dwelling-houses" 
within  the  terms  of  that  Act.  The  facts  were,  that 
they  resided  in  parts  of  houses — ^the  one  in  two  rooms, 
the  other  in  one  room.  In  each  case  the  residence 
was  exclusive  as  to  the  rooms,  though  not  as  to  the 
use  of  the  passages  or  all  the  out-door  conveniences ; 
and  there  was  complete  control  over  the  use  of  the 
outer  door  or  entrance  to  the  houses.  In  neither  case 
did  the  owner  rcside  upon  the  premises ;  and  in  each 
case  there  was  a  separate  rating  of  the  claimant  io 
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respect  of  the  part  of  the  house  occupied  by  him.  The 
only  question  in  each  case  was,  whether  the  rooms  so 
occupied  were  "  dwelling-houses  "  within  the  meaning 
of  the  Act  referred  to. 

Before  the  passing  of  the  Representation  of  the 
People  Act  of  1867,  the  borough  franchise  in  respect 
of  the  occupation  of  houses  was  regulated  by  the 
Eeform  Act  of  1832,  (2  WUL  4,  c.  45,  s.  27,)  which  con- 
fined it  to  the  occupation  of  "  any  house  "  of  the  value 
of  £10  per  annum.  Residence  in  the  house  was  not 
necessary ;  it  was  sufl&cient  if  the  residence  were  within 
seven  nules  of  the  borough  in  which  the  house  was 
situated. 

Under  this  statute  questions  frequently  arose  as  to 
what  constituted  "  a  house  *'  within  the  meaning  of  the 
section;  and  it  was  decided  early  that  the  subject  of 
the  qualification  need  not  be  a  house  in  the  proper 
acceptation  of  the  term,  but  that  rooms  in  a  house,  if, 
as  it  was  termed,  "  structurally  severed "  bom  the  rest, 
might  constitute  **  a  house  "  so  as  to  satisfy  the  statute  : 
but  the  difficulty  remained  as  to  what  {unounted  to 
such  a  "structural  severance"  as  would  be  sufficient. 
In  Cooh  V.  JSunibei*  (a),  an  attempt  was  made  by  this 
Court  to  lay  down  certain  rules  by  which  it  was  hoped 
the  difficulty  might  be  overcome :  but  I  think  the 
subsequent  case  of  Henrette  v.  Booth  (b)  renders  it  at 
least  doubtful  how  far  that  hope  was  realized.  The 
truth  seems  to  be  that  the  question  of  "structural 
severance  "  was,  and  continued  to  be,  one  of  very  diffi- 
cult solution,  depending  upon  the  circumstances  of  each 
case ;  the  cases  oftentimes  running  very  closely  together. 


(a)  K.  <C'  (7.413  ;  11  C.  £,N.S» 
88. 


(6)  Hapw.  d:  Ph.  23 ;  15  C.  B, 
N,  S,  600. 
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— of  which  the  two  cases  referred  to  furnish  a  complete 
illustration. 

In  this  state  of  things^  which  must  be  assumed  to 
have  been  within  the  knowledge  of  the  Legislature, 
they  were  pleased  to  create  a  new  franchise^  and  to 
enact  that  an  inhabitant  occupier  as  owner  or  tenant 
of  any  "  dwelling-house/'  without  reference  to  value, 
might  vote ;  and,  as  if  to  get  rid  of  the  difficulty  of 
what  should  amount  to  "structural  severance,"  the 
Act  provides  that  "aTty  part"  of  a  house  occupied  as 
a  separate  dwelling,  and  separately  rated  to  the  relief 
of  the  poor,  should  constitute  a  ''dwelling-house'' 
within  the  meaning  of  the  Act. 

Now,  it  appears  to  me  that  the  claimants  here  satisfy 
in  terms  the  requirements  of  the  Act.  Each  occupies 
a  part  of  a  house  as  a  separate  dwelling,  and  is  sepa- 
rately rated  in  respect  of  such  occupation.  But  it  was 
argued  on  behalf  of  the  respondents  that  the  claimants 
could  not  be  said  to  occupy  the  rooms  "  as  a  separate 
dwelling,"  unless  the  dwelling  constituted  "  a  house " 
within  the  meaning  of  the  former  Act  of  2  WiU.  4, 
c.  45,  s.  27 :  in  other  words,  that  the  later  Act  made  no 
change  whatever  in  the  nature  of  the  subject-matter  of 
occupation  for  the  purposes  of  the  franchise,  but  only 
in'  its  nature ;  and  that,  when  the  Legislature  said  in 
the  one  Act  "  a  house,"  and  in  the  other  "  any  part  of  a 
house,"  they  in  effect  meant  one  and  the  same  thing. 

Whether  there  was  in  the  present  case  such  a 
"  structural  severance  "  as  would  constitute  "  a  house  " 
under  the  former  Act,  I  do  not  inquire ;  because  I  am 
quite  unable  to  accept  the  interpretation  contended  for. 
Indeed,  the  only  foundation  for  it  that  I  am  aware  of 
is  the  occurrence,  in  the  61st  section,  of  the  words 
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to  state  in  writing  "  the  facts  which,  according  to  his 
judgment,  shall  have  been  established  by  the  evidence 
in  the  case,  and  which  shall  be  material  to  the  matter 
in  question."    It  was  for  him  to  decide  whether  in 
point  of  fact  the  house  described  in  each  of  these  cases 
is  so  divided,  whether  vertically  or  horizontally,  as  that 
the  room  occupied  by  the  claimant  in  the  city  of 
Durham  in  the  one  case,  or  the  two  rooms  occupied  by 
the  claimant  in  the  city  of  Boeder  in  the  other  case, 
may  constitute  a  separate  dwelling-house.     In  each 
case  he  h6is  found  that  the  room  or  rooms  so  occupied 
are  not  separate  dwelling-houses.    The  claimant  has  no 
outer  door  of  his  own.    In  each  case  it  is  found  that 
there  is  an  outer  or  street  door,  though  in  one  case 
negligently  kept,  and  that  the  rooms  are  rooms  in  an 
ordinary  house  occupied  by  persons  who  to  my  mind, 
and  according  to  the  decision  of  this  Court  in  Cook  v. 
Humber  (a),  are  persons  who,  for  want  of  control  over 
a  separate  outer  door,  are  to  be  dealt  with  as  lodgers, 
and  not  as  occupiers  of  separate  dwelling-houses.    We 
are  called  upon  to  find  that  the  room  or  rooms  as 
described  constitute  separate  dwelling-houses,  which, 
according  to  the  ordinaiy  interpretation  of  the  English 
language,  is  to  find  the  thing  that  is  not ;  we  are  called 
upon  to  find  that  to  be  a  dwelling-house  which  the 
Bevising  Barrister  has  found  not  to  be  a  dwelling- 
house.    If  the  matter  came  before  me  as  one  of  fact, 
it  is  possible,  though  not  likely,  that  I  might  arrive  at 
a  different  conclusion;   but  to  arrive  at  such  a  con- 
clusion as  matter  of  law  only,  would  be  expanding  the 
facts  by  a  construction  of  law  which  at  least  is  doubtful : 


(a)  A'.  «fc  0,  413  ;  11  C.  B.  N.  S.  83. 
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and  I  decline  to  do  bo.  Ordinarily,  at  common  law, 
and  according  to  the  common  understanding  of  man- 
kind, rooms  in  a  house,  the  occupier  of  which  rooms 
has  no  control  over  a  separate  outer  door,  do  not  con- 
stitute "  a  house."  They  are  not  "  houses  "  within  the 
" Reform  Act;"  neither  are  they  "dwelling-houses" 
within  the  "  Representation  of  the  People  Act,  1867." 

The  Act  which  indicates  what  ought  to  be  the  conclu- 
sion come  to  in  this  case  is  the  Reform  Act,  2  WUL  4, 
c.  45.  It  is  a  mistake  to  suppose  that  the  "  Eepresenta- 
tion  of  the  People  Act,  1867,"  repeals  or  was  intended 
to  be  a  substitution  for  the  Eeform  Act,  except  in  so  far 
as  it  extends  the  franchise,  by  enabling  a  person  who  in 
respect  of  the  occupation  of  a  dwelling-house  would  be 
entitled  to  a  vote  under  tlie  Reform  Act,  provided  the 
subject  of  occupation  was  of  the  annual  value  of  £10,  to 
acquire  a  vote  even  though  it  be  not  of  that  value,  sub- 
ject to  certain  conditions.  The  27th  section  of  the  Re- 
form Act  gives  the  right  of  voting  to  one  who  occupies 
as  owner  or  tenant  "any  house,  warehouse,  counting- 
house,  shop,  or  other  building,"  wliich  of  course  includes 
a  dwelling-house,  though  not  necessarily  so  confined. 
That  is  the  main  provision  in  the  Act  of  Will,  4.  Then 
comes  the  provision  as  to  joint  occupation,  which  I 
agree  with  my  brother  Keating  is  of  the  highest  import- 
ance when  looking  at  the  "  Representation  of  the  People 
Act,  1867."  That  is  sect  29,  which  enacted  that, 
where  premises  shall  be  jointly  occupied  by  more  per- 
sons than  one  as  owners  or  tenants,  each  of  such  joint- 
occupiers  shall,  subject  to  certain  conditions,  be  entitled 
to  vote  in  respect  of  the  premises  so  jointly  occupied,  in 
case  the  clear  yearly  value  of  such  premises  shall  be  of 
an  amount  which,  when  divided  by  the  number  of  such 
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occupiers,  shall  give  a  sum  of  not  less  than  £10  for  each 
and  every  such  occupier.  We  have,  therefore,  under 
that  Act,  a  general  provision  including  a  special  pro- 
vision as  to  voting  in  respect  of  a  house  of  the  yearly 
value  of  £10.  There  is  another  matter  which  it  is  im- 
portant to  look  at  when  we  come  to  construe  the  Act  of 
1867.  It  is  that,  though,  upon  the  true  construction  of 
sect.  27  of  the  "  Reform  Act,"  part  of  a  building  might 
constitute  a  house,  if  structurally  separated  from  the 
rest,  this  Court  has  held  that  no  lodger,  whether  the 
landlord  himself  occupied  any  part  of  the  premises  or  not, 
or  whether  the  lodger  had  a  key  of  the  outer  door  or  not, 
could  acquire  the  franchise  under  the  Reform  Act. 
We  start  therefore  with  this,  that  joint-occupiers,  but 
not  lodgers,  had  a  right  to  vote  under  that  Act 

I  cannot  take  the  view  adopted  by  my  brother  Keat- 
ing, and,  I  believe,  by  my  Lord  also,  as  to  lodgers.  I 
cannot  help  thinking  that  the  position  of  a  lodger  has 
been  well  defined.  It  was  so  in  the  masterly  judgment 
of  Erie,  C.  J.,  in  Cook  v.  HumJber  (a),  every  word  of  which 
is  applicable  here.  I  entirely  adopt  it ;  and  I  think  the 
subsequent  case  of  Henrette  v.  Booth  (6)  is  not  at  all  in- 
consistent with  it.  I  conceive  it  to  be  a  judgment  as 
conclusive  as  anything  can  be  which  is  not  demonstrated 
by  mathematical  reasoning.  In  Cook  v.  Humher  (a),  the 
appellant  occupied  rooms  in  a  house  which  are  thus  de- 
scribed : — "  The  rooms  on  the  ground  floor  have  doors 
into  the  house-passage  or  hall,  which  is  shut  off  from 
the  street  by  an  outer  door,  kept  closed  during  night 
and  day.  The  rooms  on  the  upper  floor  rented  by  him 
are  approached  by  a  staircase  used  exclusively  by  him. 


(a)  jr.  4- a  413;  IICB.N.S. 
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and  there  is  no  communication  between  such  rooms  and 
the  rooms  on  the  other  side  of  the  passage.  The  rest  of 
the  house  is  occupied  by  the  landlord,  who  resides  there- 
in with  his  family.  The  appellant  has  a  lock  and  key 
to  each  of  his  rooms,  and  both  he  and  his  landlord  have 
keys  of  the  street-door;  and  they  are  rated  jointly." 
The  question  was  whether  the  person  who  occupied  that 
large  portion  of  the  house  was  a  tenant  within  the  mean- 
ing of  the  Beform  Act.  It  was  held  that  he  was  not, 
because  there  was  no  structural  severance  of  the  part  so 
occupied  by  him  from  the  rest  of  the  house.  All  the 
previous  decisions  were  there  cited.  The  Chief  Justice 
says : — "  We  consider  that  the  qualification  fails,  because 
the  subject  of  occtipation  was  not  a  house,  but  only  a 
part  of  a  house,  without  any  actual  severance  firom  the 
residue."  He  then  goes  on  to  define  the  elements  of  a 
qualification  for  a  borough  vote ;  and  he  says :  "  As  to 
the  kind  of  tenement  which  qualifies,  the  statute  has 
described  two  classes  of  buildings,  viz.,  those  used  for 
residential  and  those  used  for  commercial  purposes — 
house,  for  residence — warehouse,  counting-house,  shop, 
or  other  analogous  building,  for  commerce.  When  the 
claim  is  in  respect  of  a  house,  we  consider  that  the  Legis- 
lature did  not  intend  to  create  a  part  of  a  house  used  for 
residence,  and  not  for  commerce,  a  tenement  sufficient 
to  qualify.  A  part  of  a  house  cannot  truly  be  said  to  be 
a  house,  unless  the  word  '  house '  is  used  in  two  senses. 
In  Jtidson  v.  Luckett  (a),  a  part  of  a  house  in  one  sense 
was  in  another  sense  a  whole  house,  by  reason  of  actual 
severance."  Then,  after  disposing  of  the  argument  that 
the  appellant  might  have  been  considered  to  be  in  the 
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occupation  of  an  "  other  building,"  and  observing  tliat  it 
had  always  been  held  that  a  lodger  was  not  qualified  as 
a  householder,  he  refers  to  Fludier  v.  Lombe  (a),  where 
the  objection  to  the  plaintiff's  vote  was,  that  he  had  let 
part  of  his  house  in  lodgings,  and  so  was  not  the  sole 
occupier ;  but  Lord  Eardwicke  ruled  to  the  contrary, 
and  said — "  A  lodger  was  never  considered  by  any  one 
as  the  occupier  of  a  house :  it  is  not  the  common  under- 
standing of  the  word ;  neither  the  house  nor  any  part  of 
it  can  be  properly  said  to  be  in  the  tenure  and  occupa- 
tion of  the  lodger."  I  might  here  add  a  reference  to 
Brewer  v.  M'Gmoen  (b),  in  which  the  same  doctrine  was 
laid  do^vn  in  this  Court  since  the  passing  of  the  "  Re- 
presentation of  the  People  Act,"  and  with  reference  to 
its  construction.  The  Cliief  Justice  then  goes  on : 
"  Since  the  Eeform  Act,  the  same  opinion  is  conveyed 
in  the  decisions  holding  that  occupation  as  a  lodger  did 
not  qualify.  The  common  meaning  of  '  lodgings '  is  a 
part  of  a  house  used  for  residence.  If  the  Legislature 
had  intended  to  make  lodgers  qualified,  we  think  it 
would  not  have  been  left  to  obscure  conjecture  from  the 
words  'other  building.'"  Every  word  of  that  is  worth 
considering,  because  the  Chief  Justice  is  there  speak- 
ing of  part  of  a  house  occupied  as  a  separate  dwel- 
ling, which  is  the  language  used  in  sect.  61 
of  the  "  Eepresentation  of  the  People  Act,  1867/' 
and  I  entirely  agree  that  it  should  not  be  left 
to  obscure  conjecture  who  is  to  vote  in  the  election  of 
members  of  Parliament.  His  Lordship  then  refers  to 
Wright  v.  Toiim  Clerk  of  Stockport  (c),  where  the  occu- 
pation of  a  separate  room  in  a  cotton-spinning  factory 


(a)  Cat.  t.  Hard.  807. 

(6)  Ante,  p.  275  ;  L.R.5  C.  P. 
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was  held  to  qualify,  because  each  separate  room  was,  by 
reason  of  actual  severance,  with  a  separate  outer  door, 
an  entire  building  in  one  sense,  though  part  of  the 
entire  building  (the  factory)  in  another  sense,  and  adds : 
"Assuming  this  to  be  the  coirect  construction  of  the 
statute,  the  question  here  is  brought  to  the  point 
whether  the  rooms  occupied  by  the  appellant  are  a 
'house/  We  think  that  they  were  correctly  decided 
by  the  Eevising  Barrister  not  to  be  a  house  within 
the  meaning  of  the  statute,  because  they  formed  part 
of  a  house  when  they  were  let,  and  there  was  no 
actual  severance  of  the  appellant's  part  from  the  other 
part."  Considering  the  great  care  which  waa  taken  in 
framing  the  Act  of  1867, 1  cannot  help  thinking  that 
that  passage  was  in  the  minds  of  its  framers  when  they 
introduced  into  sect.  61  the  interpretation  of  "dwelling- 
house."  And,  though  I  agree  in  the  main  with  the 
judgment  of  my  brother  Brett,  I  do  not  see  my  way  to 
the  conclusion  that  there  need  not  be  actual  structural 
severance,  but  that  any  practical  division  will  suffice.  I 
do  not  see  how  it  was  possible  to  select  words  which, 
having  regard  to  the  former  Act,  and  to  the  construc- 
tion which  had  been  put  upon  it,  could  be  a  clearer 
indication  of  an  intention  to  go  no  further  as  to  "  dwel- 
ling-house," than  the  Legislature  had  previously  gone  as 
to  "  house."  The  Cliief  Justice  goes  on :  "  No  authority 
earlier  than  Score  v.  Huggett  (a),  and  Toms  v.  Ludcett  (b), 
was  cited  to  -show  that  a  part  of  a  house  may  become 
a  *  house,'  without  any  actual  severance,  by  reason  of 
some  conventional  arrangement  in  respect  of  the  keys  of 
the  outer  door,  or  the  pemoctation  of  the  landlord: 
and  the  authorities  are  uniform  to  show  that,  by  actual 

(a)  1  Lutw.  198  ;7  M.<L'  G.  95.        (b)  2  Lutw.  19 ;  5  C.  B.  23. 
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severance,  a  part  of  a  house  became  changed  into  a 
house,  and  without  such  severance  the  change  would 
not  be  effected."  The  whole  reasoning  of  that  judg- 
ment completely  dispels  all  doubt,  and  shows  that  the 
character  of  the  subject  of  occupation  cannot  be  changed 
by  reason  of  the  circumstance  of  the  landlord  residing 
or  not  residing  upon  the  premises,  or  by  the  fact  of  the 
occupier  of  the  rooms  having  or  not  having  a  key  of  the 
outer  door.  He  then  refers  to  Monks  v.  Dykes  (a), 
where  Parke,  B.,  speaking  of  the  doctrine  of  Lord  Coke, 
that  a  chamber  may  be  "domus  mansionalis"  in  law  (ft), 
says  that  *'it  refers  to  a  house  divided  into  several 
chambers,  with  separate  outer  doors,  and  that  neither  in 
law  nor  in  common  sense  can  a  man  be  said  to  be  in 
possession  of  a  dwelling-house  when  he  is  a  mere 
lodger."  And  referring  to  the  rule  as  to  burglary, 
which  he  says  has  no  analogy  with  qualification,  the 
Chief  Justice  concludes :  "  The  general  rule  is  that  a 
part  of  a  house,  in  the  common  understanding  of  the 
word,  does  not  become  a  house  in  law,  unless  there 
be  actual  severance.  In  Leach's  Crown  Gases,  90,  in 
the  notes  to  Rogers'  Case,  Lord  HoUs  opinion  is  reported 
thus : — '  If  inmates  have  several  rooms  in  a  house,  of 
which  rooms  they  keep  the  keys,  and  inhabit  them 
severally,  yet,  if  they  enter  into  the  house  at  one  outer 
door  with  the  owner,  those  rooms  cannot  be  said  to  be 
the  dwelling-houses  of  the  inmates ;  but  the  indict- 
ment ought  to  be  for  breaking  the  house  of  the  owner.' 
If  the  owner  does  not  reside  on  the  premises,  the 
crime  of  feloniously  breaking  into  the  sleeping  abode 
of  a  lodger  in  the  night  is  precisely  the  same  as  it 

(o)  4  3f.   «fc  W.  669 ;  8  Z.  /.  Exck.  78. 
(6)  3  In»L  65,  ^Q. 
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would  be  if  the  landlord  slept  there :  and,  in  that  case, 
it  is  held  that  the  abode  of  the  lodger  may  be  called 
his  'dmnus  mansioiialis*  This  exceptional  rule,  de- 
pending on  the  reasons  above  assigned,  is  no  ground 
whatever  for  holding  lodgings  to  be  a  '  house'  within 
the  meaning  of  a  statute  requiring  the  claimant  of  a 
vote  to  be  the  occupier  of  a  house;  and  yet  these 
exceptional  cases  were  pressed  on  the  Court  in  Toms  v. 
Ludcett  (a),  as  authorities  for  holding  that  lodgings  became 
a  '  house '  if  the  owner  did  not  sleep  on  the  premises." 

The  case  of  Cook  v.  Humber(b)  appears  to  me  to 
dispose  of  all  the  arguments  arising  out  of  the  landlord 
not  residing  or  sleeping  on  the  premises,  and  of  the 
tenant's  having  or  not  having  control  over  the  outer 
door  of  the  house,  and  shows  that,  under  the  Reform 
Act,  and  upon  the  finding  of  the  Revising  Barrister  in 
this  case,  the  rooms  in  question  did  not  constitute  a 
"  house "  within  the  meaning  of  that  Act.  It  appears 
to  me  to  have  laid  down  a  clear  and  intelligible  rule. 
It  is  said,  however,  that  doubts  have  been  thrown  upon 
that  decision  by  the  subsequent  case  of  Henrette  v. 
Booth  (c).  But  the  Court  in  that  case  professed  to 
adhere  to  their  former  decision;  and  the  principle 
which  that  case  adheres  to  shows  that  these  rooms  do 
not  constitute  a  house  within  the  Reform  Act.  The 
claimant  there  occupied  the  upper  floor  of  a  house, 
consisting  of  two  rooms  communicating  with  each 
other,  one  being  used  as  a  tailor's  shop,  and  the  other 
as  a  sitting  and  bed-room,  and  communicating  with  the 
landing  on  the  staircase  by  one  otUer  doo7\  over  which 
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the  tenant  had  eccchcsive  controL  In  neither  of  the  cases 
now  before  us  is  there  any  sucli  finding ;  the  claimants 
had  no  outer  door  other  than  that  which  was  common 
to  all  the  inmates.  In  Hcnrctte  v.  Booth  (a)  it  was  a 
question  of  fact  for  the  Revising  Barrister  whether, 
looking  at  the  nature  and  character  of  the  premises, 
the  door  upon  tlie  landing  was  really  an  outer  door. 
He  came  to  the  conclusion  that  in  point  of  fact  it  was 
so.  The  judgment  of  Erie,  C.J.,  lays  down  precisely 
the  same  principle  which  he  had  laid  down  in  Cook  v. 
Humber  (b) ;  but  he  comes  to  the  conclusion  that,  as 
the  claimant  had  exclusive  occupation  of  his  rooms, 
and  exclusive  control  over  the  outer  door  thereof,  he 
was  entitled  to  be  registered.  My  brother  Keating 
says :  "  Looking  at  the  facts  found  by  the  Eevising 
Barrister,  I  have  come  to  the  conclusion,  thmu/h  not 
ivithout  difficulti/,  that  the  appellant  was  the  occupier 
of  a  '  house '  within  the  meaning  of  the  27th  section  of 
the  Eeform  Act.  The  only  door  which  the  Revising 
Barrister  speaks  of  as  an  outer  door,  is  the  door  leading 
from  the  rooms  in  the  appellant's  occupation,  and  over 
which  he  had  exclusive  control.  Practically,  there  was 
no  other  outer  door.  There  is,  it  is  true,  at  the  bottom 
of  the  staircase  a  thing  which  is  in  some  sense  a  door, 
but  which  wants  all  the  essential  elements  of  an  outer 
door,  '  having  no  lock  or  fastening  of  any  kind,  nor  any 
means  of  being  so  closed  as  to  secure  the  premises  from 
intrusion  from  the  street.'  It  is  as  though  the  outer 
door  were  taken  off  its  hinges  and  left  lying  at  the  side 
of  the  doorposts.  I  think  the  Revising  Barrister  very 
properly  abstained  from  calling  that  the  outer  door." 


(a)  I/opw.  ifc  Ph.  28 ;  16  C.  B. 
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If  the  Revising  Barrister  there  had  found  the  door  at 
the  bottom  of  the  staircase  to  be  the  outer  door  of  the 
premises,  though  neglected  and  out  of  repair,  the 
learned  judge  would  evidently  have  come  to  the  oppo- 
site conclusion ;  and  that  opposite  conclusion  I  feel 
bound  to  adopt  in  this  case. 

Thus,  under  the  Reform  Act,  the  occupier  of  a 
house  of  the  annual  value  of  £10  was  entitled  to  vote. 
Joint  occupiers  also,  provided  the  annual  value  of  the 
house  was  enough  to  give  each  the  annual  value  of  £10, 
were  entitled  to  vote.  Lodgers  had  no  vote  ;  and  part 
of  a  house  might  be  a  *'  house  "  within  that  Act,  pro- 
vided it  was  structurally  severed  from  the  rest  of  the 
building  of  which  it  formed  part.  Then  came  the 
"  Representation  of  the  People  Act,  1867,"  30  &  31 
VicL  c.  102. 

That  Act  did  not  repeal  the  former  Act ;  but  is  to  be 
construed  with  it.  It  enlarges  the  franchise  in  respect 
of  dwelling-houses ;  but  is  not,  therefore,  to  be  so  con- 
strued as  to  enlarge  the  species  "dwelling-house"  to 
such  an  extent  that  it  could  not  fall  within  the  original 
genus  "  house,"  without  express  words  to  convey  such 
an  intention.  Sect.  3  deals  with  two  of  the  points  I 
have  referred  to.  It  gives,  by  sub-section  2,  the  fran- 
chise to  the  occupier,  whether  as  owner  or  tenant,  of 
any  dwelling-house  within  the  borough,  irrespective  of 
value ;  and  requires,  by  sub-section  3,  that  he  shall  have 
been  rated  to  the  relief  of  the  poor  in  respect  of  the 
premises  so  occupied  by  him.  Then,  sub-section  4  con- 
tains a  proviso  that  no  man  shall,  under  this  section,  be 
entitled  to  be  registered  as  a  voter  by  reason  of  his  being 
a  joint  occupier  of  any  dwelling-house.  A  lodger  does 
not  fall  within  that  section.    This  is  obvious,  not  only 
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THOMpaoiT"   section  2  of  which  gives  the  franchise  to  one  who,  "  as  a 

Ward        lodger,  has  occupied  in  the  sfune  borough,  separately 

Eluh        ^m^  ji3  gujg  tenant,  for  the  twelve  montha  preceding  the 

BoBCH.       last  day  of  July  in  any  year,  the  same  lodgings,  such 

lodgings  being  part  of  one  and  the  same  dwelling-house, 

and  of  a  clear  yearly  value,  if  let  unfurnished,  of  £10 

or  upwards." 

The  next  section  to  which  reference  may  be  made  for 
the  purpose  of  determining  whether  "  locker  "  under  this 
and  the  former  Act  is  to  be  differently  construed,  is 
sect  7,  sub-section  2  of  which  enacts  that^  "  where  the 
dwelling-house  or  tenement  shall  be  wholly  let  out  in 
apartments  or  lodgings  not  separately  rated,  the  owner 
of  such  dwelling-house  or  tenement  shall  be  rated  in 
respect  thereof  to  the  poor-rate."  I  do  not  observe 
upon  the  Siiwhrlnnd  Case  (b),  though  I  collect  from  his 
judgment  that  one  of  the  judges  had  this  point  in  his 
mind,  and  that  his  opinion  was  tlie  same  as  that  which 
1  outertain.  The  7th  section  has  no  immediate  bearing 
upon  the  decision  in  this  case ;  but  it  may  be  usefully 
referred  to  for  the  purpose  of  showing  what  was  the 
meaning  of  the  I-egblature,  It  dealt  with  a  lodger  where 
the  owner  did  not  dwell  in  the  house  in  the  sense  con- 
templated by  £7-lc,  C.J.,  in  Cook  v.  Humher  (a),  and  so 
I'iir  adopted  his  view. 

[  now  come  to  the  section  which  is  said  to  upset  all 
the  reasoning,  and  the  conclusion  arrived  at  under  the 
previous  sections  of  the  Act,  viz.,  the  interpretation 
clause,  sect.  61.     This  section  is  one  which  I  find  it 


^1 
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very  difficult  to  deal  with.  With  great  deference  to  the 
opinions  of  my  Lord  and  my  Brother  Keating,  I  cannot 
think  that  the  Legislature,  by  the  interpretation  they 
put  upon  the  word  "  dwelling-house/'  meant  to  enlarge 
the  franchise  given  by  sect.  3  to  such  an  extent  that 
every  man  who  occupies  any  portion  of  a  dwelling- 
house — a  single  room  or  a  cupboard,  of  which  he  is  sole 
tenant — shall  have  a  right  to  vote  as  the  occupier  of  a 
''  dwelling-house  "  within  that  section,  although  no  such 
franchise  existed  before,  either  at  common  law  or  under 
the  Beform  Act.  That  does  not  appear  to  me  to  be 
the  proper  office  of  an  interpretation  clause.  It  would 
be  to  pervert  the  meaning  of  what  had  before  been  said 
in  plain  and  unambiguous  words.  The  language  is : 
"Dwelling-house  shall  include  any  part  of  a  house 
occupied  as  a  separate  dwelling,  and  separately  rated  to 
the  relief  of  the  poor."  Every  one  knows  that  a 
"  dwelling-house  "  may  include  several  separate  dwel- 
ling-houses if  structurally  distinct.  It  is  clear  to  my 
mind  that  by  "  separate  dwelling  "  the  Legislature  meant 
a  thing  which  is  physically  capable  of  being  described 
as  a  dwelling-house — ^whether  the  separation  be  practical 
or  structural.  Taking  Cook  v.  Humber  (a)  as  my  guide, 
I  adopt  the  latter  expression.  It  must  be  something 
more  thtui  a  mere  room  in  a  dwelling-house.  Take  the 
case  of  a  common  dormitory,  where  the  space  to  be 
occupied  by  each  tenant  is  marked  out  on  the  floor ; 
is  each  space  to  be  called  a  "separate  dwelling-house  V 
Or,  suppose,  instead  of  a  common  dormitory,  each  tenant 
had  a  separate  sleeping  apartment  and  the  use  of  a 
common  refectory;  would  they  be  the  occupiers  of 
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separate  dwelling-houses  within  this  Act?  These  are 
difficulties  which  the  Legislature  may  probably  think  it 
right  to  remove.  The  conclusion  I  arrive  at  is,  that  the 
claimants  in  these  two  cases  are  mere  lodgers,  and  would 
have  votes  only  under  sect.  4,  provided  their  holdings  were 
of  the  annual  value  of  £10,  and  the  other  conditions  of 
that  section  were  satisfied.  I  think  that  the  intention 
of  the  Legislature  was  that  the  separate  dwelling 
referred  to  in  sect.  61  must  be  something  which  could 
properly  be  called  a  "dwelling-house,"  and  which  is 
structurally,  or  at  least  practically,  separated  from  the 
rest  of  the  dwelling-house  of  which  it  forms  a  part, — 
such  a  dwelling-house  as  would  have  been  a  "  house " 
within  the  Reform  Act,  and  which  answers  the  descrip- 
tion of  a  house  as  interpreted  by  this  Court  in  Cook  v. 
Huiriber  (a),  I  cannot  conceive  it  to  have  been  intended 
that  a  man  should  have  a  vote  as  the  occupier  of  a 
"  dwelling-house  "  under  this  Act  which  would  not  have 
been  a  "  house  "  under  the  Reform  Act. 

In  Thompson  v.  Ward,  the  claimant  occupied  one 
room  of  a  house  which  had  originally  been  built  for  one 
family.  There  were  several  tenants,  all  of  whom  used 
the  passage,  staircase,  and  other  conveniences  in  com- 
mon. There  was  an  outer  door  to  the  passage,  though 
from  neglect  it  was  never  closed,  and  was  w^ithout  any 
available  fastening,  though  it  might  have  been  fastened. 
In  Ellis  V.  Bitrch,  the  claimant  occupied  two  rooms  under 
similar  circumstances ;  the  only  difference  between  the 
two  cases  being,  that,  in  the  one,  tliere  was  no  fastening 
to  the  outer  door,  whereas,  in  the  other,  there  was  a  bolt. 
In  neither  cases  had  the  claimant  exclusive  control  over 
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the  outer  door ;  nor  was  there  in  either  any  structural 
separation,  as  there  was  in  Henrette  v.  Booth  (a). 

Notwithstanding  that  I  feel  fully  impressed  with  the 
notion  that  these  statutes  for  extending  the  franchise 
ought  to  receive  a  large  and  liberal  construction  to  the 
extent  of  the  fullest  meaning  that  can  fairly  be  attached 
to  the  words  used,  I  am  clearly  of  opinion  that  we 
should  be  going  beyond  the  expressed  intention  of  the 
Legislature  if  we  held  that  the  claimants  in  these  cases 
are  the  occupiers  of  "  dwelling  houses "  or  "  separate 
dwellings,"  within  the  true  meaning  of  the  3rd  and 
6l8t  sections  of  the  "  Eepresentation  of  the  People  Act, 

1867." 

For  these  reasons,  I  think  the  decision  of  the  Eevising 
Barristers  should  be  affirmed  (6). 
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BoviLL,  C.J.  Thompson  v.  Ward,  I  cannot  consider 
that  the  question  raised  upon  this  appeal  is  at  all  con- 
cluded by  the  Eevising  Barrister  having  called  a  door  to 
the  passage  which  was  never  closed,  and  was  without 
lock  or  bolt,  "  an  outer  or  street  door,"  or  that  the  deci- 
sion of  the  case  depends  upon  the  existence  of  such  a 
door.  The  point  submitted  for  our  judgment  is,  whether 
the  claimant's  premises  as  described  (including  the 
description  of  the  door),  were  a  "  dwelling-house  "  within 
the  meaning  of  the  "  Eepresentation  of  the  People  Act, 
1867." 

The  3rd  section  of  that  Act  gives  the  franchise  (sub- 
ject to  certain  qualifications)  to  an  inhabitant  occupier 
as  owner  or  tenant  of  any  dwelling-house;    and  the 


(a)  Hopw,  dt  Pk,  23  ;  16  C.  A 
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residue,  and  not  "  a  house ;"  that  the  Legislature  did 
not  intend  to  create  part  of  a  house  used  for  residence, 
and  not  for  commerce,  a  tenement  sufficient  to  qualify 
a  voter;  and  that  the  claimant  was,  therefore,  not 
entitled  to  the  franchise  as  the  occupier  of  "  a  house," 
within  the  meaning  of  that  statute.  The  Court,  in  that 
case  also,  laid  down  (at  p.  44  of  the  report)  that  a  house 
might  be  divided  by  the  structure  into  several  flats, 
constituting  several  houses,  although  there  was  an  outer 
door  to  the  whole  house,  of  which  the  tenants  of  the 
flats  had  not  the  key,  and  which  was  kept  closed  and 
under  the  sole  control  of  a  porter  for  the  security  of  the 
tenants,  and  although  the  porter  resided  in  one  of  the 
flats,  and  was  the  owner  of  aU  the  others  under  the 
same  roof. 

That  case  was  followed  by  Wilson  y,  Bdberts  (a), 
where  it  was  also  held  that  two  rooms  occupied  by  the 
appellant  as  offices,  and  being  the  whole  of  the  first- 
floor,  the  landlord  occupying  the  shop  and  residing 
witli  his  family  in  the  rest  of  the .  house,  and  each 
having  a  key  of  the  street  door;  and  the  appellant's 
rooms  not  being  structurally  severed  from  the  rest  of 
the  house,  were  a  part  of  a  house  only,  and  not  a  house 
within  the  meaning  of  the  Act. 

In  the  year  1863,  the  Court  had  again  to  consider 
the  question,  in  the  case  of  Uenrette  v.  Booth  (6).  In 
that  case,  the  claimant  occupied  the  whole  of  the  upper 
floor  of  a  house,  consisting  of  two  rooms  communicating 
with  each  other,  one  being  used  as  a  tailor's  shop,  and 
the  other  as  a  sitting-room  and  l>ed-room,  and  com- 
municating with  the  landing  on  the  staircase  by  one 


(a)  AT.  A  G,  430 ;  11  C.  B,  A'.  S.  (6)  Hopw,  d:  Ph,  23  ;  15  C.  B. 
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outer  door,  over  which  the  tenant  had  exclusive  control.        1871. 


The  other  floors  were  occupied  by  other  tenants.    There    Thompson 

was  a  common  staircase  ;  and  at  the  entrance  from  the        Ward. 

Ellis 
street  was  a  door  open  all  day,  but  generally  allowed  to  v. 

BUROH 

swing  to  at  night,  but  having  no  lock  or  fastening  of 
any  kind.     The  previous  decisions  were  again  carefully 
considered ;  and  the  Couit,  adhering  to  their  decision 
in   Cook  V.  Humher  (a),  came  to  the   conclusion   and 
decided  that  the  claimant  was  the  occupier  of  a  house 
within  the  meaning  of  the  statutes,  the  floor  occupied 
by  him  being  severed  horizontally  from  the  rest  of  the 
house  as  completely  as  in  the  case  of  chambers  in  the 
Inns  of  Court,  where  there  was  sometimes  the  additional 
circumstance  of  an   outer  door,  and   sometimes   not ; 
Erie,  C.  J.,  adding : — ''  The  party  has  exclusive  possession 
of  the  floor  occupied  by  him,  and  exclusive  control  over 
the  outer  door  of  the  floor  :"  and  he  repeated  what  had 
l)een  previously  stated,  that  the  nature  of  the  tenement 
could  not  depend  on  the  presence  or  absence  of  the 
landlord,  or  the  possession  of  a  key  of  the  outer  door  to 
the  street.     In  that  case,  my  brother  Keating  was  also 
of  opinion  that  the  door  to  the  street  could  not  properly 
be  considered  an  outer  door:   and  I  am  of  the  same 
opinion  as  to  the  door  in  this  case. 

In  these  cases  the  Court  found  it  extremely  difficult 
to  define  in  language  what  was  "  a  house  "  within  the 
meaning  of  the  Act,  or  what  was  such  an  actual  severance 
within  the  meaning  of  their  own  decisions  as  would  con- 
stitute part  of  a  house  "  a  house  "  for  the  purpose  of  the 
franchise. 

When  the  "  Eepresentation  of  the  People  Act,  1867," 
was  passed,  the  term  "dwelling-liouse"  was  introduced ; 

(a)  K.  <t  O.  413  ;  11  C.  B.  N,  S.  33. 
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word  "  dwelling-house,"  it  is  declsured  by  the  interpreta- 
tion clause,  sect  61,  "  shall  include  any  part  o£  a  house 
used  as  a  separate  dwelling,  and  separately  rated  to  the 
relief  of  the  poor." 

The  Legislature  not  having  given  any  more  precise 
definition  of  what  is  to  be  deemed  a  dwelling-house, 
this  Court  is  called  upon  to  say  what  is  the  proper  con- 
stniction  to  be  placed  upon  that  term  as  used  in  the 
statute  and  upon  the  interpretation  clause  with  reference 
to  it. 

In  considering  this  question,  and  endeavouring  to 
ascertain  the  meaning  of  the  Act  from  the  language  in 
which  it  is  framed,  it  is  not  unimportant  to  bear  in 
mind  what  had  been  the  decisions  upon  the  Eeform 
Act  of  1832,  and  what  was  considered  to  be  the 
state  of  the  law  at  the  time  the  Act  of  1867  was 
passed. 

In  the  Act  of  1832,  sect.  27,  the  words  used  with  refe- 
rence to  the  borough  francliise  were  "  every  person  who 
shall  occupy  as  owner  or  tenant  any  hovM,  warehouse, 
counting-house,  shop,  or  other  building,"  of  a  certain 
value,  &c.,  and  upon  that  enactment  various  questions 
arose  as  to  the  nature  of  the  qualifying  tenement,  and 
also  as  to  the  character  of  the  occupation ;  and  there 
were  numerous  decisions  upon  these  points,  especially 
with  reference  to  what  was  to  be  deemed  "a  house  or 
other  building,"  and  what  was  an  occupation  "  as  tenant," 
which  involved  the  consideration  of  what  was  an  occu- 
pation by  a  mere  lodger,  as  distinguished  from  a  wholly 
independent  tenant. 

It  would  be  very  difficult  to  reconcile  the  whole  of 
these  decisions ;  nor  is  it  very  material  for  the  present 
purpose  to  attempt  to  do  so.    They  were  all  carefully 
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considered  by  this  Court  in  Cook  v.  Uumher  (a),  and 
will  be  found  collected  in  the  report  of  that  case,  and  in 
the  result  the  Court  came  to  the  conclusion  that  part 
of  a  house  could  not  be  considered  as  coming  within  the 
words  "  other  buUding/'  and  that  it  could  not  be  con- 
sidered  "  a  house,"  unless  it  was  stTucturally  severed  from 
the  rest  of  the  building  of  which  it  formed  a  part.  It 
was  also  considered  that  the  question  in  most  of  these 
cases  resolved  itself  into  one  as  to  the  nature  of  the 
subject-matter  of  the  occupation,  rather  than  of  the 
nature  of  the  occupation  of  the  tenement.  It  is  also  to 
be  borne  in  mind  that,  in  buildings  used  for  commerce 
part  of  a  house,  such  as  a  counting-house  or  warehouse, 
is  by  the  express  terms  of  the  Act  declared  to  be  a 
qualifying  tenement,  although  it  was  not  so  with  regard 
to  a  house  used  for  residence. 

In  Cook  V.  JTiwiber  (a),  the  claimant  occupied  as 
tenant  one  side  of  a  house,  consisting  of  rooms  on  a 
ground-floor,  and  rooms  on  the  upper  floor,  with  a  sepa- 
rate staircase  communicatiug  between  the  rooms,  and 
used  exclusively  by  the  tenant  of  those  rooms;  the 
entrance  to  the  rooms  being  by  doors  to  the  rooms  on 
the  ground-floor  from  the  house,  passage,  or  hall,  which 
was  shut  off  from  the  street  by  an  outer  door  kept 
closed  during  night  and  day ;  and  the  claimant  had  a 
key  of  the  street  door.  There  was  no  communication 
with  the  rooms  on  the  other  side  of  the  house ;  and  the 
landlord  occupied  and  resided  in  the  rest  of  the  house, 
and  had  a  key  of  the  street  door.  It  was  decided  that 
the  rooms  so  occupied  by  the  claimant  were  part  of  a 
house  only,  without  any  actual  severance    from   the 
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residue,  and  not  "  a  house ;"  that  the  Legislature  did 
not  intend  to  create  part  of  a  house  used  for  residence, 
and  not  for  commerce,  a  tenement  sufficient  to  qualify 
a  voter;  and  that  the  claimant  was,  therefore,  not 
entitled  to  the  franchise  as  the  occupier  of  "  a  house," 
within  the  meaning  of  that  statute.  The  Court,  in  that 
case  also,  laid  down  (at  p.  44  of  the  report)  that  a  house 
might  be  divided  by  the  structure  into  several  flats, 
constituting  several  houses,  although  there  was  an  outer 
door  to  the  whole  house,  of  which  the  tenants  of  the 
flats  had  not  the  key,  and  which  was  kept  closed  and 
under  the  sole  control  of  a  porter  for  the  security  of  the 
tenants,  aiid  although  the  porter  resided  in  one  of  the 
flats,  and  was  the  owner  of  aU  the  others  under  the 
same  roof. 

That  case  was  followed  by  Wilson  v.  Boberts  (a), 
where  it  was  also  held  that  two  rooms  occupied  by  the 
appellant  as  offices,  and  being  the  whole  of  the  first- 
floor,  the  landlord  occupying  the  shop  and  residing 
with  his  family  in  the  rest  of  the .  house,  and  each 
having  a  key  of  the  street  door;  and  the  appellant's 
rooms  not  being  structurally  severed  from  the  rest  of 
the  house,  were  a  part  of  a  house  only,  and  not  a  house 
within  the  meaning  of  the  Act. 

In  the  year  1863,  the  Court  had  again  to  consider 
the  question,  in  the  case  of  Uenrcttc  v.  Booth  (6).  In 
that  case,  the  claimant  occupied  the  whole  of  the  upper 
floor  of  a  house,  consisting  of  two  rooms  communicating 
with  each  other,  one  being  used  as  a  tailor's  shop,  and 
the  other  as  a  sitting-room  and  bed-room,  and  com- 
municating with  the  landing  on  the  staircase  by  one 
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outer  door,  over  which  the  tenant  had  exclusive  control. 
The  other  floors  were  occupied  by  other  tenants.    There 
was  a  common  staircase ;  and  at  the  entrance  from  the 
street  was  a  door  open  all  day,  but  generally  allowed  to 
swing  to  at  night,  but  having  no  lock  or  fastening  of 
any  kind.    The  previous  decisions  were  again  carefully 
considered;  and  the  Court,  adhering  to  their  decision 
in  Cook  V.  Htimber  (a),  came  to  the  conclusion  and 
decided  that  the  claimant  was  the  occupier  of  a  house 
within  the  meaning  of  the  statutes,  the  floor  occupied 
by  him  being  severed  horizontally  from  the  rest  of  the 
house  as  completely  as  in  the  case  of  chambers  in  the 
Inns  of  Court,  where  there  was  sometimes  the  additional 
circumstance  of  an   outer  door,  and  sometimes  not; 
Erie,  C.  J.,  adding : — "  The  party  has  exclusive  possession 
of  the  floor  occupied  by  him,  and  exclusive  control  over 
the  outer  door  of  the  floor  :"  and  he  repeated  what  had 
been  previously  stated,  that  the  nature  of  the  tenement 
could  not  depend  on  the  presence  or  absence  of  the 
landlord,  or  the  possession  of  a  key  of  the  outer  door  to 
the  street.     In  that  case,  my  brother  Keating  was  also 
of  opinion  that  the  door  to  the  street  could  not  properly 
be  considered  an  outer  door:   and  I  am  of  the  same 
opinion  as  to  the  door  in  this  case. 

In  these  cases  the  Court  found  it  extremely  difficult 
to  define  in  language  what  was ''  a  house "  within  the 
meaning  of  the  Act,  or  what  was  such  an  actual  severance 
within  the  meaning  of  their  own  decisions  as  would  con- 
stitute part  of  a  house  "  a  house  "  for  the  purpose  of  the 
franchise. 

When  the  "  Eepresentation  of  the  People  Act,  1867," 
was  passed,  the  term  "dwelling-house"  was  introduced ; 

(a)  K.  <D  O,  413  ;  n  0.  B,  iV.  S.  33. 
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but  the  Legialature  equally  abstained  from  defining  what 
was  a  dwelling-house,  except  by  declaring  in  the  inter- 
pretation clause  that  the  term  "  dwelling-house  "  should 
include  "  any  part  of  a  house  occupied  as  a  separate 
dwelling,  and  separately  rated  to  the  relief  of  the 
poor." 

The  principal  difficulty  under  the  foijner  Act  was  to 
determine  w^hen  part  of  a  house  was  to  be  considered 
only  part  of  a  house,  and  when  it  was  to  be  considered  "  a 
house  "  within  the  meaning  of  that  Act,  and  which  had 
to  be  determined  with  reference  to  its  structure  and  its 
severance  from  the  other  parts  of  the  building.  This  was 
a  difficulty  with  respect  to  the  nature  of  the  tenement, 
which  was  the  subject  of  occupation ;  and  when  the  last 
Act  was  passed,  and  the  Legislature  enacted  that  a  dwel- 
ling-house should  include  any  part  of  a  house,  it  would 
seem  to  have  been  with  the  express  intention  of  avoid- 
ing the  difficulties  that  had  arisen  as  to  when  part  of  a 
house  was  to  be  considered  a  h<m$e,  and,  so  far  as  the 
s%(hject  of  occupation  was  concerned,  to  make  it  immate- 
rial for  the  future  whether  the  part  of  the  house  was  to 
be  considered  a  "  house  "  or  not    The  Legislature,  how- 
ever, at  the  same  time,  by  adding  the  words  "  occupied 
as  a  sepai-ate  dwelling,''  introduced  a  qualification  with 
respect  to  the  nature  of  the  occupation,  as  distinguished 
from  the  subject  of  occupation;  thus  making  the  part  of  a 
house  a  sufficient  tenement,  and  putting  it  upon  the 
same  footing  as  an  entire  house,  provided  it  was  occu- 
pied in  the  manner  and  for  the  purpose  specified,  viz,, 
as  a  separate  dwelling,  and  was  separately  rated.    Part 
of  a  house,  if  used  as  a  warehouse,  coimting-house,  or 
shop,  was  a  sufficient  tenement  for  the  purpose  of  the 
borough  franchise  imder  the  Act  of  1832 ;  and  the  Act 
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of  1867  seems  to  me  to  place  part  of  a  house  occupied 
as  a  separate  dwelling  upon  the  same  footing. 

We  next  have  to  consider  the  effect  of  the  words 
"  occupied  as  a  separate  dwelling."  These  words  appear 
to  me,  as  I  have  already  observed,  to  point  to  the  nature 
and  purpose  of  the  occupation ;  and  an  occupation  for 
mere  professional  purposes  is  not  sufficient.  Cvihbertson 
Y,  Butterworth  (a).  They  cannot  mean  that  there  is  to 
be  an  absolutely  separate  dwelling  consisting  of  what  is 
commonly  or  legally  considered  an  entire  house,  because 
the  tenement  to  which  the  words  refer  is  described  as 
part  of  a  house  used  as  a  separate  dwelling,  meaning,  I 
apprehend,  that  the  part  must  be  used  as  a  separate 
dwelling.  The  words  "  separate  dwelling,"  again,  seem 
to  require  that  the  occupation  as  a  dwelling  must  be 
separate,  as  distinguished  from  a  joint  occupation.  There 
must,  also,  for  the  purpose  of  obtaining  the  francluse 
under  sect.  3  of  the  Act  of  1867,  which,  in  this  respect, 
corresponds  with  sect.  27  of  the  Act  of  1832,  be  an  occu- 
pation by  the  occupier  as  owner  or  tenant  Under  the 
former  Act,  a  person  who  occupied  as  a  lodger,  though 
in  one  sense  a  tenant,  was  not  considered  to  occupy  as 
owner  or  tenant  within  the  meaning  of  that  Act ;  and 
the  same  rule  must  prevail  under  the  late  Act,  more 
especially  as  the  franchise  is  now,  by  sect.  4,  under  cer- 
tain conditions,  given  to  lodgers  in  respect  of  their 
lodgings. 

In  the  case  submitted  to  us  by  the  Eevising  Barrister, 
no  question  is  raised  as  to  the  room  of  the  claimant 
being  occupied  by  him  as  a  tenant ;  and  the  question 
really  turns  on  whether  such  room  is  to  be  considered 
"part  of  a  house  occupied  as  a  separate  dwelling" 

(a)  AnU,  p.  188  ;  L,  R,  i  C,  P.  628. 
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Now,  it  is  part  of  a  Ivome,  and  it  is  occupied  by  this 
claimant  alone  and  not  jointly  with  any  other  persons, 
and  for  the  purpose  of  his  residence  or  dwelling,  and, 
as  it  seems  to  me,  of  his  separate  dwelling,  and  as  an 
independent  tenant.  It  is  also  found  (whether  rightly 
or  not,  we  are  not  at  liberty  upon  this  case  to  inquire) 
to  have  been  separately  rated  to  the  relief  of  the  poor; 
and  I  am,  therefore,  of  opinion  that  it  must  be  considered 
a  "  dwelling-house  "  within  the  meaning  of  the  3rd  sec- 
tion, as  explained  by  sect.  61  of  the  Act  of  1867. 

In  this  particular  case,  it  also  appears  to  me  that  it 
may  very  well  be  contended  that  the  room  of  the 
claimant  was  in  contemplation  of  law  a  divelling-house 
of  itself,  independently  of  the  interpretation  clause,  as 
well  as  a  hmise  within  the  meaning  of  the  Act  of  1832 ; 
and,  as  tliis  point  w^as  elaborately  argued  before  us,  and 
may  arise  in  other  cases.  I  will  state  my  views  upon  it 

It  is  quite  clear  that  part  of  a  house,  even  a  single 
room,  may  properly  and  legally  be  considered  and 
described  as  a  house  or  dyjclling-house.  For  instance. 
Lord  CokCj  in  treating  of  burglary,  in  3  ItisL  64-5, 
says: — "A  chamber  or  room,  be  it  upper  or  lower, 
wherein  any  person  doth  inhabit  or  dwell,  is  domus 
mansionalis  in  law,"  which  Parker  B.,  explains  in  Monks 
V.  Dykes  (a),  to  refer  "to  a  chamber  under  certain 
circumstances,  viz.,  when  a  house  is  divided  into  several 
chambers,  with  separate  outer  doors."  In  that  case 
Lord  A  linger  also  makes  the  remark,  that  "  a  room 
within  a  house  may  be  a  dwelling-house  or  it  may  not." 
In  Lee  v.  Gautel  (i),  where  the  question  was  as  to  the 
right  of  bailiffs  to  break  open  the  door  of  a  room  oc- 

(a)  4  M.  i:  W.  6C9  ;  S  L.  J.  Exch,  73. 
(6)  Cowp,  1. 
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cupied  by  a  lodger  within  the  house,  Lord  Mansfield, 
after  referring  to  the  case  of  chambers  in  the  Iwns  of 
Court  and  in  colleges,  opening  upon  a  common  staircase, 
as  being  clearly  several  houses,  adds  : — "  So,  if  that  which 
was  one  house  originally  comes  to  be  divided  into 
separate  tenements,  and  there  is  a  distinct  outer  door 
to  each,  they  will  be  separate  houses,  as,  Ifewcastle 
House"  So,  in  Reg,  v.  JSye  (Mayor),  In  re  Evans  (a), 
Littledale,  J.,  says : — "  If  there  be  no  landlord  residing 
in  a  house,  half  a  dozen  different  persons  may  be  stated 
to  have  dwelling-houses  within  it."  And  the  other 
judges  thought  the  fact  of  the  doors  opening  upon  a 
common  staircase  made  no  difference ;  Coleridge,  J.,  re- 
marking that  the  passage  was  no  more  than  part  of  the 
street.  The  following  may  also  be  mentioned  as  familiar 
instances  of  parts  of  houses  being  considered  houses, 
viz.,  chambers  in  the  Albany,  chambers  in  the  Inns  of 
Court,  rooms  in  the  colleges  at  the  Universities,  shops 
in  the  Burlington  Arcade,  flats  in  Victoria  Street,  apart- 
ments in  Hampton  Court  Falace. 

The  decisions  in  Cook  v.  Hwniber  (b),  and  Henrette 
V.  Booth  (c),  and  the  cases  there  cited,  are  also  con- 
clusive to  show  that  a  single  room  may  be  a  hmise  or 
dwdling-house  of  itself,  for  the  purpose  of  the  parlia- 
mentary franchise.  They  also  establish  that  the 
existence  of  an  outer  street  door  to  the  house,  in 
addition  to  the  outer  door  of  the  tenant's  chamber,  even 
although  the  tenant  have  not  the  key  of  it,  and  the 
street  door  is  kept  locked  by  a  porter  who  resides 
on  the  premises,  or  even  the  landlord  himself  residing 
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on  the  premises,  would  not  prevent  the  room  being 
legally  a  house  of  itself,  provided  it  be  structurally 
severed  from  the  other  parts  of  the  house,  and  provided 
the  tenant  has  an  outer  door  of  his  own  to  his  room,  and 
has  the  complete  control  over  that  door. 

It  seems  to  me  to  be  very  difficult  to  distinguish  this 
case  in  principle  from  many  of  those  which  have  been 
referred  to.  In  the  present  case,  the  room  of  the  claimant 
is  his  sole  residence  and  dwelling-place :  structurally  it 
is  divided  from  and  does  not  communicate  with  the  rest 
of  the  house :  there  is  nothing,  in  my  opinion,  which 
can  properly  be  considered  an  outer  door,  except  the 
door  to  his  own  room,  over  which  he  has  complete  con- 
trol ;  and,  though  he  has  the  use  only  of  the  staircase 
and  some  other  conveniences  in  common  with  the  other 
occupiers,  if  it  were  necessary  to  decide  the  point,  I 
should  be  disposed  to  consider  that  his  room  was  a  hmtse 
of  itself,  within  the  meaning  of  the  Act  of  1832,  and  a 
dwelUng-Jumse  of  itself,  witliin  the  Act  of  1867,  inde- 
pendently of  the  interpretation  clause  in  the  latter  Act. 

It  is  tolerably  clear,  however,  that,  where  a  whole 
house  is  let  out  in  apartments,  as  in  the  present  case, 
it  was  not  the  intention  of  the  Legislature  that  each  of 
the  occupiers  of  these  apartments  should  acquire  the 
franchise,  because  bei7iff  rated  was  a  necessary  part  of 
the  qualification,  and  under  the  exception  in  the  7tli 
section  of  the  Act  of  1867,  in  such  cases,  unless  the 
apartments  were  separately  rated  at  the  time  the  Act 
was  passed,  the  landlord,  and  not  the  occupiers,  was 
required  to  be  rated.  In  this  case  the  occupiers  are 
found  to  have  been  rated,  and  no  question  is  submitted 
to  us  on  that  point :  but  it  may  well  be  doubted  whe- 
ther they  could  properly  be  so  rated,  unless  the  apart- 
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inents  were  separately  rated  at  the  time  of  the  passing 
of  the  Act  of  1867,  and  whether  the  provisions  of  the 
"Poor  Kate  Assessment  and  Collection  Act,  1869" 
(32  &  33  Vict.  c.  41),  at  all  apply  to  cases  where  the 
occupier  was  not  then  liable  to  be  rated,  and  where 
consequently  there  could  be  no  rating  of  the  owner 
i'iistead  of  the  occupier  under  that  Act.  If  the  question 
of  rating  had  been  raised,  it  is  not  improbable  that 
this  case  would  have  been  found  to  come  within  our 
decision  in  the  late  case  of  Cross  v.  Alsop  (a),  decided 
in  last  Michaelmas  Term,  so  that  the  claimant  would 
not  be  entitled  to  remain  on  the  list  of  voters. 

Another  question  which  was  argued  at  great  length, 
and  which  indirectly  arises,  though  it  is  not  directly 
raised  by  the  case  submitted  to  us,  is,  whether  the 
claimant  is  to  be  considered  a  mere  lodger.  Gene- 
rally speaking,  a  lodger  is  a  person  whose  occupation 
is  of  part  of  a  house,  and  subordinate  to  and  in  some 
degree  under  the  control  of  a  landlord  or  his  repre- 
sentative, who  either  resides  in  or  retains  the  possession 
of  or  a  dominion  over  the  house  generally,  or  over  the 
outer  door,  and  under  such  circumstances  as  that  the 
possession  of  any  particidar  part  of  the  house  held  by 
the  lodger  does  not  prevent  the  house  generally  being 
in  the  possession  of  the  landlord. 

V?liere  a  landlord  resides  in  part  of  a  house,  and  there 
is  an  outer  door  from  the  street,  and  he  by  himself  or 
his  servants  has  the  control  of  this  outer  door,  and 
undertakes  the  care  or  control  of  rooms  let  to  other 
persons,  and  the  access  to  them,  and  those  rooms  them* 
selves  have  not  anything  in  the  nature  of  an  outer  door, 
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and  are  not  structurally  severed  from  the  rest  of  the 
house,  there  could  be  little  hesitation  in  saying  that  an 
occupier  of  those  rooms,  being  part  of  the  house,  is  only 
a  lodger.  On  the  other  hand,  if  there  be  no  real  outer 
door  to  the  street,  and  neither  the  landlord  nor  his 
servants,  nor  any  one  representing  him,  occupies  any 
part  of  the  premises,  or  exercises  any  control  over  any 
part  of  them,  and  the  rooms  occupied  by  another  person 
are  structurally  severed  from  the  rest  of  the  house,  and 
have  an  outer  door  to  the  general  landing  or  staircase, 
and  no  one  but  such  tenant  has  or  exercises  any  care 
or  control  over  the  rooms  or  that  outer  door,  as  a  general 
proposition,  the  person  so  occupying  those  rooms  could 
not  properly  be  said  to  be  a  lodger.  It  is  always  im- 
portant, ii;  determining  whether  a  man  is  a  lodger,  to 
see  whether  the  owner  of  the  house  retains  his  cha- 
racter of  master  of  the  house,  and  whether  he  occupies 
a  part  of  it  by  himself  or  his  servants,  and  at  the  same 
time  retains  the  general  control  and  dominion  over  the 
whole  house;  and  this  he  may  do,  though  he  do  not 
personally  reside  on  the  premises. 

These  views  are  borne  out  by  the  judgment  of 
Matdc,  J,,  in  Toms  v.  Luckctt  (a),  and  wliich  was  con- 
firmed by  my  brother  Willes,  in  the  recent  case  of 
Smith  V.  Lancaster  (b).  They  are  also  in  accordance 
with  many  authorities  where  the  occupation  by  a  lodger 
of  part  of  a  house  or  premises  has  been  held  not  to 
deprive  the  landlord  of  the  general  possession  of  the 
whole  house;  see,  generally,  per  Lord  Edrdvdcke,  in 
Fludier  v.  ZomJ>e(c);   per  Lord  Mansfield,  in  Zee  v. 


(a)  2  Lutw.  19 ;  5  (7.  B,  23.  251. 

(h)  Ante,  p.  287  ,  L,  R,  ^  C,  P.  (c)  Oat.  t.  Hard.  807. 
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Gamel  (a) ;  also  Re/^,  v.  Mayc/r  of  Eye  (b) ;  and  the 
recent  cases  of  Breiver  v.  M'Gowen  (c),  and  Smith  v. 
Lancaster  (d). 

In  Stamper  v.  Stinderland,  Overseers  (c),  the  Court 
decided  that,  where  a  house  was  wholly  let  out  in  apart- 
ments, as  in  the  present  case,  and  the  several  occupiers 
were  not  separately  rated  at  the  time  the  Act  passed, 
the  owner  was,  by  the  express  terms  of  sect.  7  of  the 
"  Eepresentation  of  the  People  Act,  1867,"  the  proper 
party  to  be  rated,  and  that  the  occupiers  of  the  several 
rooms  could  not  properly,  after  the  passing  of  that  Act, 
be  rated  in  respect  of  their  separate  occupations.  I 
was  of  opinion  in  that  case,  as  each  tenant  of  a  room 
had  the  sole  and  exclusive  occupation  and  control  over 
it,  although  he  had  the  use  of  the  staircase  and  some 
other  parts  of  the  house  in  common  with  the  other 
tenants,  and  as  neither  the  owner  or  landlord,  nor  any 
person  representing  him,  resided  in  or  occupied  any 
part  of  the  house,  that  these  tenants  of  the  rooms  must 
be  considered  as  occupiers  of  separate  tenements  for 
rating  purposes,  and  that  each  room  must  be  considered 
a  separate  and  independent  dwelling-house  or  tenement ; 
and  I  see  no  reason  to  change  that  opinion.  My  brothers 
Byles  and  Montague  Smith  were  also  of  opinion  that  the 
tenants  would,  under  the  statute  of  Miaabeth,  have  been 
liable  to  be  rated  if  no  other  legislation  had  intervened. 
My  brother  Smith,  no  doubt,  intimated  an  opinion  that 
such  persons  might  be  lodgers,  and  their  rooms  lodgings 
within  the  meaning  of  sect.  7  of  the  late  Act,  and  a 


1871. 

Thompson 

V. 

Ward. 
Ellis 

T. 

UURCH. 


(a)  Cotop,  8. 
(6)  9  Ad.  Js  E.  670. 
(c)  Ante,  p.  275 ;  L.R,h  C.  P. 
239. 


(d)  Ante,  p.  287  ;  L.  R  5  C,  P. 
251. 

(c)  L.JLZ  a  P.  388 ;  37  L.  J. 
M.  C.  137. 


586 


EASTER  TERM, 


1871. 


Thompson 

V. 

Wabd. 
Ellis 

T. 
BUBCH. 


similar  argument  was  urged  before  us  in  this  casa  But 
the  4th  section,  on  which  the  lodger  franchise  depends, 
was  not  then  under  consideration,  and  the  7th  section 
being  only  a  rating  clause,  and  its  language  apparently- 
taken  from  Sturges  Bourne's  Act,  59  Oeo.  3,  c.  12,  s.  19, 
I  think  the  language  of  that  section  has  little  efiFect  upon 
the  construction  to  be  placed  on  the  franchise  clause  of 
the  Act. 

Some  stress  was  laid  upon  the  words  "  wholly  let  out 
in  apartments  or  lodgings"  in  the  exception  to  the  7th 
section,  including  cases  where  the  landlord  did  not 
reside  upon  the  premises,  but  I  do  not  think  this  argu- 
ment is  entitled  to  much  weight,  because  "apartments" 
is  a  proper  term  to  apply  to  rooms  in  a  house  consti- 
tuting separate  houses  in  themselves,  as  'was  said  by 
Maule,  J.,  in  the  case  of  Score  v.  Huggett  (a),  and  rooms 
may  also  be  lodgings  where,  although  the  landlord  does 
not  reside  upon  the  premises,  he  retains  the  general 
control  over  the  house  and  the  outer  door. 

In  this  case  the  landlord  has  no  control  or  dominion 
over  the  house  or  over  the  outer  door.  He  is  not,  I 
think,  in  any  sense  the  occupier  of  the  house,  nor  can 
the  possession  of  the  occupiers  of  the  rooms  be  deemed 
his  possession  or  occupation  of  the  house  generally.  I 
think  it  cannot  properly  be  said  that  there  is  any  occu- 
pier of  the  whole  house,  no  one  tenant  having  any  con- 
trol  over  the  house  generally  beyond  the  others,  nor 
can  the  whole  of  the  tenants  in  any  sense  be  considered 
as  joint  occupiers  of  the  house ;  and  I  am  of  opinion 
that  each  tenant  is  the  occupier  of  his  own  room  only 
in  the  independent  position  of  a  tenant,  and  that  his 


(a)  1  Lutw.  198  ;  7  M.^G.  96. 
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occnpation  is  not  subordinate  to  that  of  any  other  per- 
son, and  is  not  the  occupation  of  a  mere  lodger. 

As  I  have  already  intimated,  I  think  it  was  not  the 
intention  of  the  Legislature,  in  .the  Act  of  1867,  that 
persons  occupying  separate  ix)oms  in  a  house  where  the 
whole  was  let  out  in  separate  apartments,  should  have 
votes,  because  under  that  Act  rating  was  made  an 
essential  part  of  the  qualification,  and  by  the  same  Act 
such  persons  could  not  be  rated  unless  they  were  sepa- 
rately rated  at  the  time  when  the  Act  was  passed.  The 
real  question  of  the  right  of  such  persons  to  the  franchise 
is  not,  however,  raised  by  this  case,  upon  which  the  only 
question  submitted  for  our  determination,  and  which  we 
have  to  decide,  is,  whether  the  premises  occupied  by 
the  claimant  were  a  dwelling-house  within  the  meaning 
of  the  Act. 

Upon  that  question  it  seems  to  me  that  the  Legis- 
lature intended  to  make  "any  part  of  a  house,"  as 
distinguished  from  a  whole  house  in  the  sense  in  which 
the  term  house  had  been  previously  interpreted  by  the 
Courts,  a  sufficient  subject  of  occupation,  provided  it 
was  occupied  for  the  purpose  of  a  dwelling,  and  as  a 
separate  dwelling  in  the  sense  of  the  occupation  not 
being  a  joint  occupation  with  others  of  that  particular 
part  of  the  house,  and,  provided  there  was  a  wholly 
independent  occupation  as  distinguished  from  that  of 
a  mere  lodger,  and  the  part  of  the  house  was  separately 
rated.  The  room  of  the  claimant  was  pai-t  of  a  house, 
and  the  nature  of  his  occupation  in  this  case  seems  to 
me  to  fulfil  the  other  conditions;  and,  it  being  foxmd 
that  he  was  separately  rated,  I  am  of  opinion  that  he 
must  for  the  purposes  of  this  appeal  be  considered  the 
occupier  of  a  dwelling-house,  and  that  his  premises 
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control  of  the  house  or  outer  door,  or  any  dominion  over 
him  or  the  rooms  which  he  occupied,  or  the  outer  door 
of  those  rooms,  and  that  the  claimant,  under  these 
circumstances,  occupied  as  a  tenayU,  and  not  as  a 
lodger,  and  that  his  rooms  were  not  lodgings  within 
the  meaning  of  the  franchise  clause  of  the  Act  of 
1867. 

As  the  same  difierence  of  opinion,  however,  exists 
upon  the  Bench  in  this  case,  as  in  Thompson  v.  Ward, 
the  decision  of  the  Revising  Barrister  will  stand. 


Attorneys — For  Appellant,   in   Thompson  v.    Ward, 
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rj^HE  case  stated :-  ^  j^^^i^L 

At  a  Court  held  for  the  oofltem  division  of  the  county  tion^hich^i 


18 

**  insufficient" 


of  Cumberland  for  the  revision  of  the  list  of  voters  for  ^y  rewn  of 
the  township  of  English  Street,  objection  was  duly  ^o"uf  ^yt© 
made  to  the  name  of  John  Spiers  Baker  being  retained  ^^mf^ded 

•*  °  under  sect.  40 

of  6  Vict. 
c.  18,  pro- 
yided  the  qualification  deacribed  be  not  a  different  qaalifica^tion  from  that  proved. 

A  house  was  described  on  the  register  as  No.  4.  It  had  formerly  been  so  numbered, 
but  some  years  ago  it  was  changed  by  the  local  authorltiea  to  No.  9.  The  person 
objected  to  had  been  in  occupation  when  it  was  No.  4,  and  continuously  since : — Hdd^ 
the  Reyiaing  Barrister  had  power,  and  ought,  to  hare  amended. 

TOL.  L     H.C.  T  T 
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upon  the  list  of  voters  for  the  said  township.  The  facts 
"  were  as  follows  : — 

The  name  of  John  Spiers  Baker  appeared  upon  the 
register  in  the  following  form : — 


« 

Baker,  John 
Spiers 

Town  Villa, 

Liiherland, 

near  Liverpool. 

Freehold  house 
and  shop 

4,  En^ith  Street, 
Carlide 

1 

It  was  proved  that  the  premises  in  question  were  and 
had  been  for  six  years  previously  numbered  9,  English 
Street.  It  was  also  proved  that  at  one  time  the  said 
premises  had  been  numbered  as  4,  English  Street^  but 
that  six  years  ago  the  number  had  by  competent  local 
authority  been  changed  from  4  to  9,  and  had  remained 
9  ever  since.  The  said  J.  S.  Baker  was  proved  to  have 
been  on  the  rog^ster  for  the  premises  in  question  when 
they  were  numbered  4,  and  had  so  remained  on  the 
register  without  objection  up  to  the  present  time.  It 
was  also  proved  that  in  the  same  English  Street  were 
other  premises  numbered  4  which  do  not  belong  to  the 
said  J.  8.  Baker,  and  in  respect  of  which  he  does  not 
claim  to  be  entitled  to  the  franchise. 

The  Bevising  Barrister  was  asked  to  amend,  by 
altering  the  number  in  the  fourth  column  from  4  to  9. 

He  decided  that  the  said  J.  S.  Baker  had  not  proved 
his  right  to  have  his  name  retained  upon  the  said  list 
of  voters  in  respect  of  the  qualification  described  in 
such  list^  because  the  number  of  the  house  and  shop 
aforesaid  was  wrongly  stated  to  be  4  instead  of  its 
proper  number  9,  and  he  declined  to  amend  as  asked 
because  he  did  not  consider  that  he  had  the  power  to 
do  so,  or  that  he  would  be  right  in  exercising  the 
power  if  be  had  it 
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Except  for  the  reason  aforesaid,  the  said  J,  S.  Baker       1871. 
had  a  right  to  have  his  name  retained  upon  the  said 
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list.    The  names  of  seven  other  persons,  whose  names  ▼• 

Watson. 

and  qualifications  were  set  out  in  the  schedule  there- 
unto annexed  and  therein  described  as  they  would 
appear  if  the  description  were  amended  according  to 
the  facts,  were  objected  to  under  similar  circumstances. 
The  Revising  Barrister  expunged  the  names  of  the  said 
J.  S,  Baker  and  of  the  seven  other  persons  from  the 
lists. 

If  the  Court  should  be  of  opinion  that  the  Revising 
Barrister  had  the  power  to  make  the  aforesaid  amend- 
ment, and  ought  to  have  exercised  it,  the  name  of 
the  said  J*.  S.  Baker,  with  the  amendment  asked  for 
as  aforesaid,  was  to  be  restored  to  the  said  list,  as  also 
the  names  of  the  said  seven  other  persons,  altered  as 
they  appeared  in  the  said  schedule. 

Joseph  Sharpe  for  the  appellant.  The  Revising 
Barrister  had  power  to  amend  and  ought  to  have  done 
so,  under  G  Vict.  c.  18,  sect.  40.  He  has  not  found  in 
the  case  that  the  description  was  insufficient  to  indi- 
cate the  subject  of  qualification,  and  must  therefore  be 
taken  to  have  purposely  abstained  from  finding  that 
the  description  was  insufficiently  described  for  the 
purpose  of  being  identified.  Two  expressions  are  used 
in  the  section,  the  difference  between  which  is  impor- 
tant in  ascertaining  the  intention  of  the  Legislature, 
viz.,  ''the  nature  of  the  qualification"  and  "the 
description  of  the  property."  Here  the  "nature  of 
qualification"  is  *' freehold  house  and  shop/'  with 
which  no  fault  was  found.  The  objection  was  made 
to  the  description  in  the  fourth  column.    It  may  be 
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1871.       useful  to  call  attention  to  a  peculiarity  of  the  r^^stra- 

— z tion  for  the  county  as  compared  with  that  of  the 

II^^  borough,  viz.,  that  those  already  on  the  register,  &c., 
need  not  claim.  This  is  a  case  .of  the  county  qualifica- 
tion* Sect  4  of  the  6  Vict,  c  18,  defines  the  classes  to 
whom  the  overseers  are  to  give  notice  as,  those  not 
on  .the  register,  and  those  who  being  on  the  register 
shall  not  retain  the  same  qualification  or  place  of  abode. 
By  implication  those  already  on  the  register  as  the 
appellant  was,  and  not  coming  within  those  classes, 
are  entitled  to  remain  undisturbed.  Sections  6  and  6 
only  add  the  new  list  to  the  existing  register.  The 
list  for  the  county  is  the  old  list  plus  the  new  voters. 
The  notice  under  sect  4,  Schedule  A,  No.  2,  does  not 
apply  to  the  appellant 

[Brett,  J.  Though  it  may  be  you  were  not  bound 
to  claim,  yet  when  objected  to  were  you  not  bound  to 
attend  to  defend  the  vote  ?] 

As  a  fact,  the  appellant  did  appear. 

Secondly,  the  Revising  Barrister  could  and  ought  to 
have  amended.  Here  the  fault  is  not  in  the  third 
column,  as  it  was  in  NichoUa  v.  Buhver  (a),  where  the 
description  was  "freehold  rent-charge  issuing  out  of 
freehold  houses,''  but  the  qualification  proved  was 
"  freehold  land  with  houses  upon  it,"  and  the  majority 
of  the  Court  thought  that  as  freehold  land  and  free- 
hold rent-charge  were  both  mentioned  by  the  statute 
as  distinct  qualifications,  the  Revising  Barrister  had  no 
power  to  amend.    This  case  is  only  one  of  matter 

(a)  4nk,  478 ;  L,  B.  6  Q.  P.  2S1. 
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omitted  or  insufficiently  described,  supplied  to   the       1871. 
satisfaction  of  the  Barrister. 


[Brbtt,  J.    Is  not  the  description  wrong  in  fact  ?] 

The  correction  was  supplied  before  the  completion  of 
the  revision. 

When  the  claim  was  originally  made  the  number 
was  correct. 

[Bbett,  J.    But  wrong  at  the  time  of  the  revision  ?] 

But  it  was  only  the  description  of  the  property. 

He  referred  to  sect.  101. 

In  Flounders  v.  Donner  (a),  the  case  of  a  borough 
vote  founded  on  a  qualification  in  respect  of  two 
houses  occupied  in  succession,  the  claimant  having 
omitted  the  number  of  the  first  house,  the  Barrister 
decided  on  that  account  against  the  vote,  and  the 
Court  held  he  was  right.  All  the  Court  commented 
upon  the  absence  of  evidence  on  the  part  of  the  appel- 
lant to  supply  the  deficiency,  and  assumed  that  if  there 
had  been  sufficient  offered  the  Barrister  would  have 
inserted  the  number.  They  did  not  express  a  doubt 
that  he  had  the  power  to  do  so. 

In  BarUm  v.  Mumford  (&),  the  number  of  the  house, 
the  subject  of  claim,  situate  in  a  street,  had  been 
omitted,  but  the  Revising  Barrister;  after  evidence 
received,  inserted  the  number,  and  the  Court  held  he 
was  right.     ErUf  C.  J.,  pointed  out  that  in  cases  where 


(a)  1  Luiw.  365  i  2C.B,  63. 

lb)  Hopw,  dtPk.Z2bi  L.B,2C.  P.  81. 
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j^gi^j        the  *^  notice  was  purposely  illusory  and  misleading,  it 
would  be  for  the  Barrister  to  refuse  to  amend." 

Nicholls  V.  Bulwer  (a)  is  a  very  different  case  to  this. 
It  is  one  of  description  of  the  natures  of  the  qualifica- 
tion in  column  3. 

If  the  description  of  the  property  in  column  4  be 
incorrect,  it  is  submitted  that  it  is  "  insufficient/' 

[Eeatino,  J.  In  Luckett  v.  Knowles  (b)  (where  the 
Court  held  the  Revising  Barrister  had  power  to  substi- 
tute ^* Queen  Square,  Bloonubury/'  for  ^^ Greenwich*' 
in  column  2  as  the  place  of  abode  of  the  claimant)  two 
of  the  judges  were  inclined  to  think  the  words  of 
sect.  40,  "  shall  correct  any  mistake,''  gave  a  wider 
discretion  to  the  Revising  Barrister  than  the  particular 
instances  afterwards  set  forth  in  the  section.] 

The  amendment  contended  for  has  been  constantly 
made 

J*.  H.  Fawcett  for  the  respondent.  It  is  necessary 
to  ascertain  whether  this  was  a  mistake  within  sect.  40; 
whether  it  was  an  insufficient  description  which  the 
Revising  Barrister  had  power  to  amend ;  and  whether, 
if  he  had  the  power,  he  would  do  right  to  exercise  it 
in  correcting  or  amending.  It  is  submitted  that  the 
inaccuracy  is  not  the  mistake  of  the  overseer  or  the 
Clerk  of  the  Peace.  Though  it  may  not  be  necessary 
to  make  a  fresh  claim,  it  is  still  the  duty  of  those 
entitled  to  the  franchise  to  see  that  their  description 
continues  to  be  rightly  described,  or  is  altered  from 

(a)  AnU,  472  ;  Z.  ^.  6  C.  P.  201.        (b)  1  Lutw,  451. ;  2  C.  B.  187. 
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time  to  time  as  the  change  of  circumstances  demands.       I87I. 

Neither  the  overseers  nor  the  Clerk  of  the  Peace  have  — z 

Behdli 

any  power  of  themselves  to  alter  the  lists.    The  only      ^^ 
one  who  could  set  it  right  was  the  claimant^  who  has, 
it  appears,  slept  on  his  rights  for  six  years. 

As  to  the  point  made  on  sect.  4,  it  is  ccmtended  that 
the  appellant  was  one  of  those  "  who,  being  upon  such 
register,  shall  not  retain  the  same  qualification  .... 
as  described  in  such  register.''  He  has,  it  is  true,  the 
same  particular  house,  but  the  wrong  number  indicates 
another  house,  and  therefore  another  qualification. 
No.  9,  Hyde  Park  Place,  could  not  be  said  to  be  the 
same  as  No.  4. 

The  appellant  ought  to  have  made  a  fresh  claim. 
As  to  the  second  point,  the  Revising  Barrister  had  not 
power  to  amend  under  sect.  40. 

In  Hitchins  v.  Brown  (a),  Tindal,  C.J.,  observes, 
''  When  we  look  at  that  form  it  appears  to  me  to  be 
quite  dear  that  the  third  column  was  intended  to 
point  out  the  general  nature  of  the  qualification,  and 
the  fourth  to  give  a  more  particular  description  of  it." 
What  was  done  here  was  in  effect  to  receive  evidence 
of  another  qualification. 

[WiLLBs,  J.  That  case  is  against  you,  if  the  judg- 
ment of  CoUman,  J.,  is  referred  to.] 

In  BariUit  v.  QiiX>8  (6),  the  Court,  in  a  considered 
judgment,  held  that  the  Be  visor  could  not  add  to 
coL  4  the  description  of  one  house  which  had  been 
omitted. 

(a)  1  Luim.  328 ;  2  C.B.  25.  (6)  IM.  n\bM.di  Or.  81. 
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Hero  the  description  is  aJtogether  erroneouE,  and 
-  cannot  be  said  to  be  insufficient. 

Willis,  J.  By  the  40th  section  of  6  VitO.  c.  18,  it  is 
enacted  that,  "  if  any  person,  whose  name  is  includci? 
in  any  such  list,  or  his  place  of  abode,  or  the  nature  or 
description  of  bis  qualification," — that  is,  the  qualifi- 
cation which,  in  the  judgment  of  the  Revising  Bairistcr, 
he  really  has,  not  merely  that  appearing  on  the  list — 
"  shall,  in  the  judgment  of  the  Revising  Barrister,  be 
insufficiently  described  for  the  purpose  of  being  iden- 
tified, such  Barrister  shall  expunge  the  name  of  evet^' 
such  person  from  such  list,  unless  the  matter  or  matters 
so  omitted  or  insufficiently  described  be  supplied  to  the 
satisfaction  of  such  Barrister  before  he  shall  have  com- 
pleted the  revision  of  such  list,  in  which  case  he  shall 
then  and  there  insert  the  name  in  such  list."  This  h 
sufficient  to  show  that  "place  ofabode,"  and  "nature and 
description  of  the  qualification  "  (the  nature  contiuned 
in  the  third,  and  the  description  in  the  fourth  column 
of  the  form)  stand  on  the  same  footing.  If,  therefoic. 
the  Barrister  may  amend  the  place  of  abode,  and  may, 
notwithstanding  the  place  ofabode  in  the  list  intelligibly 
describes  another  place,  amend  by  an  alteration  of 
the  number,  inserting  that  of  the  house  intended,  on 
the  groimd  of  the  place  ofabode  being  "insuffidently 
described" — and  insufficiently  includes  erroneously — he 
may  similarly  also  amend  as  erroneous  the  description 
of  the  qualification,  unless  the  amendment  come  within 
the  proviso  that^  "  Whether  any  person  shall  be  objected 
tn  ui-  not,  !iD  L-vi.l,.iico  hliiili  be  given  of  ituy  other 
qualification  than  that  which  is  desciibed  in  the  list  of 
votersjor  claim,n3  the  casii  may  be,nor  shall  the  Banister 
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be  at  liberty  to  change  the  description  of  the  qualifica-  1871. 
tion  as  it  appears  in  the  list,  except  for  the  purpose  of  ^^^^^ 
more  clearly  and  accurately  defining  the  same/'  Here  a  ▼• 

distinction  is  drawn  between  the  qualification,  or  the 
description  of  it,  and  the  description  of  the  place  of 
abode.  It  is  necessary,  therefore,  to  see,  first,  whether 
there  is  power  under  the  earlier  part  of  the  clause  to 
alter  an  entirely  erroneous  statement ;  and,  secondly, 
whether  the  case  falls  within  the  proviso,  and  if  so, 
whether  it  further  falls  within  the  exception  to  the 
proviso.  With  this  view  let  us  suppose  the  case  of 
a  house,  No.  4  in  a  street,  described  on  the  list  as 
No.  40;  objection  is  taken  before  the  Bevising  Bar- 
rister ;  it  turns  out  there  is  no  No.  40  in  the  street ; 
this  would  be  not  so  much  erroneous  as  insufficient ; 
it  would  be  practically  the  same  as  if  there  were 
no  number  at  all  in  the  description,  and  such  a  case 
would  seem  to  be  amendable,  as  if  there  were  a  total 
omission  of  a  number.  But  suppose  it  were  proved 
that  a  No.  40  had  been  built  since  the  preparation  of 
the  list,  then  the  description  having  been  insufficient 
would  become  erroneous  also,  but  the  power  to  amend 
would  not  thereby  be  taken  away,  for  the  description 
would  still  be  insufficient  to  my  understanding; 
and  it  appears  that  this  consideration  prevailed  in 
Lnckett  V.  Knowles  (a),  though  two  of  the  judges  there 
were  besides  inclined  to  give  a  wide  meaning  to  the 
words  in  the  conmiencement  of  sect.  40,  "  correct  any 
mistake." 

The  result  is  that  as  far  as  respects   the  words 
of  the  section   (apart  from  the  proviso),  there  was 


(a)  1  Lutw.  451  -,8.  a  2  C.  B,  187. 
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1871. 


Bendle 
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Watson. 


power  to  amend.  The  description  was  unquestionably 
insufficient,  and  the  reasoning  is  not  altered  because 
it  was  also  erroneous.  The  intention  then  was  to 
describe  a  house  formerly  No.  4  ;  the  description  was 
insufficient;  and  there  was  power  to  amend.  We 
must  now  consider  the  proviso,  Was  this  amendment 
a  description  of  any  "other  qualification  than  that 
which  is  described  in  the  list  ?"  Taking  this  proviso 
in  conjunction  with  the  words,  "  his  qualification/' 
previously  used,  and  the  reflection  that  to  a  person 
who  had  left  the  street  when  this  house  was  No.  4, 
and  returned  without  knowing  of  the  alteration,  it 
would  indicate  this  house,  it  is  impossible  to  say  this 
is  a  description  of  another  qualification ;  it  is  an  insuffi- 
cient description  of  the  claimant's  qualification,  not  a 
description  of  another  qualification;  it  is  the  old 
description,  which  at  one  time  was  true.  Then  as 
respects  the  exception,  **  except  for  more  clearly  and 
accurately  defining  the  same,''  the  same  test  applies ; 
it  would  be  a  true  description  to  a  person  who  left  the 
street  several  years  back,  and  a  false  one  to  a  person 
who  only  knew  the  new  state  of  things.  Then  as  to 
the  words  '' change  the  description  of  the  qualifica- 
tion : "  there,  I  think,  '*  qualification  "  must  mean  the 
nature  of  the  qualification,  e.g.,  freehold,  while  the 
object  of  a  number  is  to  individualize,  and  perhaps,  in 
that  sense,  to  describe.  I  think  that,  throughout,  the 
word  ''his"  governs  the  meaning,  and  as  the  qualifi- 
cation is  the  same,  and  the  description  one  which 
might  in  one  sense  be  true,  inasmuch  as  it  might 
indicate  this  house  to  some  people,  and  there  was  no 
falsification,  or  intention  to  deceive,  the  Revising  Bar- 
rister ought  to  have  amended.    The  cases  relied  on  by 


XXXV.  VICTORIA,  GOl 

the  respondent,  viz.,  Bartlett  v.  Qitba  (a),  and  OnionB       1871. 
V.  Bowdler  (6),  do  not  apply,  as  will  appear  when  they  — ^ 
are  taken  in  connection  with  UUchina  v.  Broum  (c),      ^  ^• 
and  Fhundera  v.  Donner  (d),  (in  which  last  Srle,  J., 
explains  that  there  were  no  sufficient  materials  to 
enable  the  Barrister  to  amend  by  inserting  the  num- 
ber) ;  for  in  the  two  first  the  character  of  the  qualifi- 
cation would  have  been  entirely  changed  by  the  pro- 
posed amendment,  the  true  qualification  being  houses 
in  succession,  and  no  particular  description  of  each 
house,  but  of  one  only  being  given.    If  I  could  see 
that  this  was  an  attempt  to  introduce  what  was  not 
intended  to  be  described,  I  should  say  there  should 
be  no  amendment.     That  was  so  in  the  two  cases 
referred  to.    Here,  however,  there  is  but  one  qualifi- 
cation, and  not  a  sufficient  description ;  the  Bevising 
Barrister,  therefore,  should  have  amended,   and  his 
dedsion  ought  to  be  reversed. 

Eeatiko,  J.  The  object  of  the  Legislature  in 
framing  the  proviso  was  to  prohibit  the  Barrister  from 
inserting  some  other  qualification  difierent  to  that  in 
the  list,  but  here  the  qualification  was  the  same,  and 
there  was  only  a  variation  in  its  description  made  by 
third  persons,  over  whom  the  claimant  had  no  control. 
It  was  intended  that  the  claimant  should  not  come 
and  prote  a  difierent  qualification  to  that  of  which  he 
had  given  notice.  Here  the  difficulty  arises  in  the  4th 
column,  where  there  is,  in  one  sense,  a  mis-description. 


(a)  1  Lutw.  73 ;  S.C.5  Man.  dfc  (c)  2  C.  R  25. 

O,  81.  (d)  1  LuttD.  328  ;S.C.2  C.  B. 

(h)  2  iMw.  59 ;   S.  C.b  C.  B.  63. 
65. 
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1871.        ^^^  when  the   nature  of  the  qualification  and  the 
qualification  itself  were  proved  to  remain  the  same,  I 


Watbon. 


Bendle 

▼._  think  the  llevising  Barrister  had  power  to  amend.  In 
truth,  though  six  years  had  elapsed  since  the  number 
of  the  house  had  been  changed,  yet  the  question  is  the 
same  as  if  the  number  had  been  changed  the  day 
before  the  Slst  of  July.  Ludeett  v.  KnowUa  (a)  is  an 
authority  that  a  wholly  wrong  description  may  be 
amended  under  the  40th  section.  It  is  true  that  was 
a  case  of  wrong  description  of  the  place  of  abode  in  a 
borough  list,  whilst  this  is  one  of  the  county  franchise^ 
and  a  wrong  description  in  the  fourth  column  of  the 
list,  and  so  far  there  is  a  distinction,  but  the  principle 
established  is  the  same,  namely,  that  not  only  a  total 
omission  (as  indeed  sect.  40  expressly  directs)  may  be 
supplied,  but  also  an  erroneous  description  may  be 
changed.  Here  it  is  not  found  by  the  Barrister 
that  any  one  would  be  misled  as  to  identity  of  the 
house,  and  rightly,  as  he  was  no  doubt  convinced 
that  there  was  a  sufficient  identification,  but  he 
thought  that  on  the  strict  wo):ds  of  the  statute 
he  had  no  power  to  amend;  and  even  if  he  had, 
it  would  not  be  right  for  him  to  dp  so.  I  think  he 
was  wrong,  that  he  had  the  power,  and  ov^kt  to  have 
amended. 

Brett,  J.  This  is  a  difficult  case;  but  after  full 
consideration,  I  think  that  the  Revising  Barrister  had 
power,  and  was  also  bound,  to  amend.  K  it  were 
matter  of  discretion  with  him,  we  ought  not  to  inter- 
fere ;  but  as  I  understand  the  Act,  he  was  bound  to 

(a)  1  Z1K10.  451  iS,C,%  a  B,  187. 
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do  80.    The4K>int  of  time  to  which  we  must  direct  our       2871 
attention  in  considering  the  present  question,  is  the 


Behtdub 

moment  when  the  matter  was  before  the  Barrister.  v. 

The  description  then  was  inaccurate,  for  though,  if  the 
local  authorities  had  no  legal  power  to  alter  the  num- 
ber, what  they  did  would  not  alter  it,  still,  as  it 
appears  that  they. had,  this  house  was  Ko.  9.  The 
third  and  fourth  columns  of  the  list  together  m^e  up 
the  description  of  the  qualification — the  third  giving 
the  description  of  the  nature,  and  the  fourth  the 
description  locally,  of  the  subject-matter  of  the  qualifi- 
cation. The  description  in  the  list  then  was  an  inac- 
curate description  of  the  qualification,  and  the  case 
was  not  one  falling  within  sect  101,  for  tho  difference 
was  so  great  that  the  description  on  the  list  could  not  be 
commonly  understood  to  mean  the  house  in  question, 
*  as  no  one  can  say  that  No.  4  would  be  commonly  under- 
stood to  mean  No.  9,  and  indeed,  if  it  could,  the  amend- 
ment would  not  be  necessary.  The  question  therefore  is, 
whether  there  was  such  an  inaccuracy  as  the  Barrister 
could  (and  if  so,  I  think  he  ought  to)  amend  under  sec- 
tion 40.  If  the  case  be  not  within  that  section,  there 
was  no  such  power.  I  do  not  think  that  this  was  a  mis- 
take within  the  first  part  of  the  section,  which  points  to 
such  as  might  be  made  by  the  overseers  and  others  in 
copying  or  the  like,  which,  but  for  this  Act,  no  one 
would  have  power  to  alter,  but  as  to  which,  under 
these  words,  power  is  given  to  the  Revising  Barrister. 
The  question  is,  therefore,  whether,  under  the  subse- 
queqjb  part  of  the  section,  the  Barrister  had  power  to 
make  the  amendident.  The  view  I  take  is  this,  that 
if  the  inaccuracy  be  such  as  to  render  the  description 
of  the  qualification  the  description  of  a  qualification 
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1871.       other  than  that  which  was  to  be  proved,  no  evidence 
can  be  given  to  support  an  amendment;  but  if  it 


Watson. 


Bendle 

▼^  amount  only  to  an  insufficient  description  of  the  quali- 

fication which  was  to  be  proved,  the  Revising  Barrister 
has  power  to  amend.  The  earlier  part  of  the  section 
applies  both  to  cases  where  there  is  objection  made 
and  where  there  is  not.  In  the  first  place,  the  Bar- 
rister is  to  expunge  the  name  of  every  one  whose 
qualification  is  insufficient  in  law,  or  who  is  proved  to 
be  dead.  Then,  wherever  the  Christian  name,  place  of 
abode,  &&,  shall  be  whoUy  omitted,  or  where  any  of  the 
required  details  are  insufficiently  described,  he  is  to 
expunge  the  name  unless  the  matter  omitted  or  in- 
sufficiently described  be  supplied  to  his  satisfaction  by 
evidence ;  but  he  is  not  to  do  this  if  the  case  come 
within  the  proviso.  This  proviso,  which  is  itself  an 
exception  to  the  section,  is  oddly  drawn,  for  it  contains 
an  exception  to  itself.  The  words  are — ''Nor  shall  the 
Banister  ....  change  •  •  •  .  except  for  ....  more 
clearly  ....  defining  the  same.''  This  presumes  that 
he  may,  under  the  power  of  amendment,  ^^ change" 
the  description,  but  limits  the  change  to  cases  within 
the  exception.  It  is  further  worthy  of  notice,  that  the 
expression  is  **  change,''  not  ''  add  to/'  so  far  as  that 
may  be  done  without  ''  change."  If,  therefore,  there 
be  a  description  in  point  of  fact,  though  insufficient, 
it  may  be  amended  by  changing  it  **  for  the  purpose  of 
more  clearly  and  accurately  defining  it,"  but  not  to 
the  extent  of  substituting  by  the  change  some  other 
qualification  than  that  intended.  The  question  is, 
therefore — Is  this  an  insuffi^nent  description  of  the 
qualification  within  the  meaning  of  the  Act?  I 
should  have  doubted  whether  it  was,  but  for  the  case 
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of  Luehett  v.  Knowlea  (a).     There  it  was  argued,  as       2871 

here,  that  the  description  (of  the  place  of  abode  in  — r 

that  case)  was  not  "  insu£Scient/'  but  entirely  erro-  ^  ▼• 
neous,  and  described  something  else.  It  is  true  it  was 
the  place  of  abode  which  was  in  question,  but  the 
"  place  of  abode  '^  is  in  the  same  part  of  the  section 
as  "  the  nature  and  description  of  the  qualification/' 
and,  therefore,  the  same  definition  must  be  'put  upon 
'' insufficiently ''  in  regard  to  both;  and,  as  Tindal, 
CJ»,  and  Erie,  J.,  in  that  case  held  a  wrong  or 
mistaken  description  of  a  place  of  abode  to  be  an 
"  insufficient ''  one,  the  same  rule  must  apply  to  a 
description  of  the  nature  of  the  qualification  not  so 
erroneous  as  to  describe  a  qualification  other  than 
that  to  be  proved.  Taking  that  case  to  govern  the 
present^  it  is  an  authority  that  in  this  case  there  was 
an  insufficient  description  within  the  section,  and,  if 
so,  on  proof,  the  Barrister  had  no  discretion,  for  the 
statute  says  he  '^  shall,"  and  he  was  therefore  bound  to, 
amend. 

# 

CoLLiEBi  J.  I  think  that  the  first  words  of  the 
section  apply  to  an  error  such  as  this,  namely,  putting 
No.  4  for  9 ;  but  this  need  not  be  insisted  on,  because 
under  the  second  part,  an  insufficient  description  may 
be  amended.  It  is  said  that  the  description  is  not 
insufficient  because  it  is  erroneous,  but  this  is  a 
fallacy,  for  it  may  be  both.  It  is  then  said  that  the 
proviso  applies,  which  does  not  allow  evidence  of  any 
other  qualification ;  but  I  do  not  think  that  this  was 
another,  but  the  same  qualification.    It  appears  to  me, 

(a)  1  Lntw.  451  ;  2  C.  B.  187, 
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1871.       therefore,  that  the  Barrister  could,  and  ought  to  have 
amended. 

Decision  reversed. 


Bbndlb 

V. 

Watboh. 


Attorneys — For  Appellant,  Carter  Jk  Bdl,  agents  for 

J.  Bendle,  Garlisle. 
For  Respondent,  Johnston  is  Mounsey, 
agents  for  H.  Dobinson,  Carlisle. 


Nov.  17. 

The  descrip- 
tion "  dwell- 
ing-honse  "  is 
not  so  appro- 
priated to  the 
franchise 
created  by  the 
*'  Representa- 
tion of  the 
People  Act, 
1867,"  sect.  S, 
as  to  exclude 
proof  under  It 
•*  of  a  house  ** 
within  sect  27 
of  2  Wtn.IV. 
c  45. 

A  voter's 
qualification 
had  been  de- 
scribed bj 
overseers  as 
a  "  dwelling- 
house,"  but  (it 
being  jointly 
occupied)  the 
voter  gave 
evidence  to 
support  it  as 
a  house : — 
ffdd,  that  he 
might  do  so, 
and  no  amend* 
mentwas 
necessary. 
Brett,  J.,  dii' 
Mentiente. 


TowNSHEND,  Appellant ;  The  Overseers   of 
St.  Marylebone,  Kespondenta 

T'HE  Case  stated :— • 

At  a  Court  held  for  the  revision  of  the  list  of 
voters  for  the  parish  of  SL  Marylebone^  in  and  for  the 
borough  o{  Marylebone^  Lionel  Townahend  duly  objected 
to  the  name  of  James  Blackman  being  retained  on  the 
list  of  voters  for  the  said  borough. 

The  said  James  Blackman  had  occupied  jointly  with 
another  person  the  premises  in  respect  of  which  his 
name  had  been  inserted  by  the  overseers  of  the  said 
parish  in  the  lists  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  said  borough.  He  had 
so  occupied  the  said  premises  during  the  twelve 
calendar  months  next  previous  to  the  last  day  of  July 
last,  had  been  rated  in  respect  of  the  said  premises  for 
all  rates  for  the  relief  of  the  poor  in  the  said  parish, 
made  during  the  time  of  his  occupation,  had  duly  paid 
aU  the  poor  rates  and  assessed  taxes  which  had  become 
payable  from  him  in  respect  of  such  premises,  previously 
to  the  6th  day  of  April  then  next  preceding,  and  had 
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resided  for  six  calendar  months  next  previous  to  the        1371, 
last  day  of  July  last  within  the  said  borough.    The     townbhbnd 
clear  yearly  value  of  the  premises  so  occupied  by  the     ovbesmbb 

said  James  Blackman  and  another  was  of  an  amount  ^^  of  St. 

Mabtlsbonb. 

which,  when  divided,  gave  a  sum  of  much  more  than 
£10  for  each  occupier.  In  the  parish  of  St  MaryUixme 
the  overseers  make  out  only  one  list  of  all  persons 
entitled  to  vote  in  the  election  of  members  to  serve  in 
Parliament  for  such  borough,  including  in  such  list  as 
well  those  entitled  to  vote  in  respect  of  the  occupation 
of  premises  of  the  clear  yearly  value  of  not  less  than 
£10,  under  2  WiU,  4,  c.  45,  as  those  entitled  to  vote  as 
inhabitant  occupiers,  as  owners  or  tenants,  of  any 
dwelling  house  within  the  said  borough  under  the 
"  Representation  of  the  People  Act,  1867."  In  the  said 
list,  the  qualification  in  respect  of  which  the  name  of 
James  Blackman  was  inserted,  was  described  in  the* 
third  column  as  a  dwelling  house.  The  house,  in  fact 
was  originally  constructed,  and  is  now  used,  as  a  shop 
with  dwelling-rooms  above. 

It  was  objected  that  inasmuch  as  the  qualification, 
in  respect  of  which  the  name  of  James  Blackman  had 
been  inserted  in  the  list,  was  described  as  a  ''  dwelling- 
house,''  his  title  to  have  his  name  inserted  in  such  list 
could  only  be  under  the  3rd  sect,  of  the  "Bepresentatlon 
of  the  People  Act,  1867,"  and  as  it  was  therein  pro- 
vided that  no  man  should,  under  that  section  be 
entitled  to  be  registered  as  a  voter  by  reason  of  his 
being  a  joint  occupier  of  any  dwelling-house,  that 
therefore  the  said  Jam^  Bhckman  was  not  entitled 
to  have  his  name  inserted  in  the  said  list. 

The  Revising  Barrister  held,  that  if  the  nature  of  the 
qualification  was  insufficiently  described,  he  had  power 

VOL.  L     H.  0.  U  U 
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187L       ^  amend  the  description  of  the  qualification  for  the 

Towhbhkto"  P^^^^^  ^f  "^^r®  accurately  defining  the  same,  and  he 

^   ^*  did  so  by  substitutini;  house  for  dwelling-house  as  the 

OVEBSEEBS  JO  O 

OF  St.       nature  of  the  qualification,  and  retained  the  name  of 

Mabylebovs.  .  ,    y  T»      » 

the  said  Janies  BlacJcman  in  the  said  list. 

[Other  appeals  were  consolidated.] 

The  question  upon  which  the  judgment  of  the  Court 
was  requested  was  whether  or  not  the  said  Barrister  did 
or  did  not  rightly  decide  that  the  said  James  Blackman 
was  entitled  to  have  his  name  inserted  in  the  register 
of  voters  for  the  said  borough  of  Marjfidnnie.  If  the 
Court  should  be  of  opinion  that  his  decision  was  wrong, 
the  name  of  the  said  James  Blaekman  was  to  be 
removed  from  the  register. 

/.  E.  Oorst  for  the  appellant.  The  amendment 
exceeded  the  powers  of  the  Kevising  Barrister.  It 
could  not  be  affirmed  that  this  was  a  case  of  insufficient 
description.  The  effisct  of  the  alteration  from  **  dwelling- 
house''  to  ''house''  was  to  substitute  an  entirely 
different  qualification,  especially  in  this,  that  for  the 
one  twelve,  for  the  other  six  months'  residence  is 
required.  ''  Dwelling-house/'  as  applied  to  the  electoral 
franchise,  has  acquired  or  been  endowed  by  statute 
with  a  peculiar  meaning.  It  first  appeared  in  the 
''  Representation  of  the  People  Act,  1867i"  in  sect  3, 
which  created  a  new  qualification  so  described,  but 
limited  it  by  the  proviso  ''  that  no  man  shall,  under 
this  section,  be  entitled  ....  by  reason  of  his  being 
a  joint  occupier  of  any  dwelling-house." 

[WiLLES,  J.  The  claimant  would  have  been  entitled 
under  the  Reform  Act,  2  WHL  4,  c.  43,  in  respect  of  a 
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house.      House  is  the  gentbSy  dwelling-house  is  the       1871, 
species.    If  he  may  vote  under  that  statute  by  reason   "Z 
of  the  former,  why  not  of  the  latter  ? 


Kbating,  J.  If  there  were  two  lists,  one  for  "  dwell- 
ing-houses "  and  one  for  "houses,"  there  might  possibly 
be  a  difficulty.  But  can  you  say  a  dwelling-house  is 
not  a  house  ? 

WiLLES,  J.    Was  this  in  fact  a  dwelling-house  ?] 

Yes.  Some  people  lived  there,  but  it  is  not  stated 
that  the  claimant  lived  there.  He  may  have  rented 
the  shop  and  lived  elsewhere. 

[WiLiBS,  J.  If  this  were  decided  under  the  2  WiU.  4, 
c.  45,  prior  to  the  "Representation  of  the  People  Act, 
1867,"  could  you  say  more  than  that  the  claimant  had 
stated  his  qualification  in  a  manner  unnecessarily 
specific,  stating  more  than  he  had  need  to  prove  ?] 

But  the  later  Act  has  given  a  stamp,  a  technical 
meaning,  to  "  dwelling-house,"  and  did  not  intend  that 
those  claiming  under  the  one  description,  and  failing 

« 

to  prove  enough  to  support  it,  should  at  their  option 
have  recourse  to  the  other. 

[Brbtt,  J.  You  say  that  the  expressions  are  as 
distinct  as  "  house  "  and  "  shop  "  ?] 

Exactly  so.  The  new  word  is  a  compound  one,  and 
used  in  the  Acts  to  create  a  new  and  distinct  qualifi- 
cation. 

u  u  2 


Y. 

OVERSSEBS 

OF  St. 
Mabtlebone. 


610  mCHAELMAS  TERM, 

1871.  [Brett,  J.    Suppose  in  the  Act  2  Will.  4,  in  sect.  28 

"dwelling-house  "  had  been  inserted  along  with  ''  house. 


TOWNBHEND 


▼•  warehouse,  counting-house,  shop,'"  is  not  that  the  effect 

OVEBSEEBS 

OF  St.        of  the  Act  of  1867?] 
Mabtlbbone. 

The  expression  has  been  used  expressly  to  draw 
another  distinction  in  regard  to  houses  than  had  before 
existed.  Then  this  is  one  of  the  newly  conferred 
franchises,  which  by  sect  26  of  the  *'  Representation 
of  the  People  Act,  1867,"  it  is  declared  "  shall  be  in 
addition  to,  and  not  in  substitution  for  any  existing 
franchises." 

The  case  comes  within  the  illustration  of  Mr.  Justice 
Brett  in  his  judgment  in  the  preceding  case  (a)  of  a 
qualification  being  proved  different  to  that  which  was 
described  in  the  notice.  The  objector  has  two  qualifi- 
cations to  investigate. 

[Brett,  J.  Was  it  not  misleading  to  the  objector  if  he 
went  to  inquire,  and  found  that  the  property  described 
was  not  a  dwelling-house  ?] 

No  doubt  it  was.  Sect.  66  makes  the  existing  laws 
of  registration  applicable  to  the  new  franchise,  and 
sect.  59  provides  that  the  Act  of  1867  shall  be  "con- 
strued as  one  with  the  enactment  for  the  time  being  in 
force  relating  to  the  Representation  of  the  People." 

No  one  appeared  as  counsel  for  the  Respondents. 

WiLLES,  J.  I  think  that  the  decision  of  the  Revising 
Barrister  was  right    Whether  the  precise  course  he 

{a)  AnUf^.  691. 


XXXV.  VICTORIA.  611 

followed  of  amending  was  the  correct  one  it  is  un-       187J. 

necessary  to  say.    It  did  no  harm,  but  it  seems  to  me  *Tr    ^~ 

it  was  unnecessary.    The  claim  to  vote  in  respect  of  a     ^    ▼. 

dwelling-house  would  be  made  out  by  showing  that        of  St. 

Mabtlkbons. 
the  claimant  was  entitled  to  vote  in  respect  of  a 

dwelling-house,  in  fact,  coupled  with  further  proof 
that  it  came  within  either  the  conditions  required 
under  the  Act  of  1832  in  respect  of  a  house,  or  of 
the  conditions  required  by  the  Act,  1867,  in  respect 
of  a  dwelling-house.  The  former  statute  gave  the 
right  in  respect  of  a  house,  and  it  is  not  necessary  to 
look  far  into  cases  to  show  that  there  might  be  a  house 
not  a  dwelling-house  within  that  statute,  notwith- 
standing the  varieties  described  as  warehouse  and 
counting-house.  The  word  house  is  used  generally, 
and  includes  the  species — a  house  which  is  a  dwelling- 
house  and  one  which  is  not — and  under  the  Act  of 
1832,  if  a  man,  in  stating  the  nature  of  his  qualifi- 
cation, had  described  it  as  a  "  dwelling-house,''  he  would 
have  given  an  unnecessarily  particular  description , 
just  as  if  he  had  described  it  as  painted  blue  or  yellow 
This  might  or  might  not  be  rejected,  according  to 
circumstances,  though  there  might  be  a  case  in  which 
the  description  dwelling-house  might  be  misleading, 
and  therefore  could  not  be  rejected  as  immaterial. 
If  his  claim  were  made  under  the  Act  of  1832  he 
would  start  with  proving  he  had  a  house  which  was 
a  dwelling-house.  *  It  would  be  no  objection  that  though 
only  bound  to  name  the  genus,  he  had  also  described 
the  speciea  He  would  then  go  on  to  prove  the  con- 
ditions required  by  the  Act  of  1832  ;  the  value  in  the 
present  case  would  bring  it  under  sect.  29,  and  the 
claim  and  description  here  would  be  quite  good  for  a 
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1871.  dwelling-house,  fulfilling  the  conditions  of  the  Act  of 
TowNSHBio)  ^^^^'  Things  so  standing,  the  Act  of  1867  is  passed 
^    ^'  to  enlarge  the  franchise  and  increase  the  number  of 

OVEBSEEBS  ^ 

OF  St.        voters.     Yet  it  is  insisted  that  it  has  the  effect  of 
Mabtlebohs. 

defeating,  in  this  instance,  a  claim  to  vote,  which  was 

abundantly  sufficient  to  fulfil  the  conditions  of  the 
Act  of  1832.  After  considering  the  Act  of  1867)  the 
question  to  my  mind  is  unarguable,  and  the  claimant 
must  succeed.  It  is  urged  that  the  Act  of  1867  gives 
the  franchise  for  a  dwelling-house,  on  conditions  less 
stringent  than  the  Act  of  1832,— as,  for  instance,  in 
respect  of  value,  though  restricted  as  to  joint  occupancy, 
-—and  that,  giving  a  new  phrase  and  subject  of  claim, 
viz.,  "dwelling-house,"'  it  constitutes  a  distinct  fran- 
chise, so  that  ^'dwelling-house,''  when  used  as  a 
description,  necessarily  means  a  claim  under  the  Act 
of  1867 ;  and  reference  is  made  to  sect  69,  which 
enacts  that  the  two  statutes  are  to  be  read  together,  to 
show  that  the  use  of  the  word  ^'dwelling-house'' 
specifies  this  claim  to  be  in  respect  of  a  qualification 
under  the  Act  of  1867.  But  it  is  a  fallacy  to  say  that 
because  a  larger  right  as  respects  a  dwelling-house  is 
given  by  the  Act  of  1867,  therefore  the  word  "  dwell- 
ing-house "  is  to  be  restricted  to  one  under  the  Act  of 
1867,  though  by  law,  in  respect  of  a  dwelling-house,  a 
man  may  claim,  either  under  the  Act  of  1832,  as  for  a 
house,  or  under  the  Act  of  1867,  as  for  a  dwelling- 
house.  The  true  result  is  to  treat  the  franchise  under 
the  Act  of  1867>  not  as  a  totally  distinct  franchise, 
but  as  an  expansion  of  the  franchise  as  regards  a 
''  dwelling-house ;"  and  if  the  claimant  fail  under  the 
Act  of  1832, 1  think  he  may  have  recourse  to  the  Act 
of  1867,  and  vice  versa.    The  description  of  the  qualifi- 
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cation  and  nature  of  the  claim  is  the  same,  aind  I        1871. 
reject  the  notion  that  the  Act  of  1867  has  the  effect  of   towkbhend 
taking  away  a  right  under  the  Act  of  1832,    I  think     Q^JJ^jj^g 
that  no  amendment  was  necessary,  (as  I  gather  was  „  of  St. 
the  barrister's  opinion,  though  he  made  it,)  and  that 
he  was  right  in  retaining  the  name. 

Eeatinq,  J.  I  am  of  the  same  opinion.  The  Act  of 
1867,  in  terms,  leaves  untouched  the  franchise  of  the 
Act  of  1832.  It  is  conceded  that  under  the  latter  a 
man  might,  under  the  description  '' dwelling-house," 
prove  a  qualification  in  respect  of  a  "  house ; "  but  it 
is  said  that  the  Act  of  1867  does  away  with  this,  and 
makes  such  an  alteration  as  to  deprive  him  of  his  right, 
because  it  gives  the  franchise  to  a  certain  sort  of 
dwelling-house,  which  did  not  formerly  confer  it ;  or 
rather  to  a  certain  sort  of  dwelling-house  dwelt  in 
under  certain  conditions.  This  would  be  a  strange 
result,  though  if  it  were  clearly  intended  we  should  be 
bound  to  accept  it,  but  I  think  it  is  not  so.  It  was 
here  proved  in  terms  that  there  was  a  dwelling-house 
such  as  would  confer  the  franchise  under  the  Act, 
1832,  and  therefore  no  amendment  was  necessary. 

Brett,  J.    I  unfortunately  differ  from  the  rest  of 

the  Court,  and  am  probably  wrong ;  but  as  the  parties 

are  entitled  to  the  opinion  of  each  member  of  the 
Court,  I  am  constrained  to  say  that  mine  is  that  the 

Revising   Barrister  was   clearly  wrong.     Under  the 

statute  of  1832  different  qualifications  are  given  under 

sect.  27,  namely,  ^^  house,  warehouse,  counting-house, 

shop,  or  other  building,"  and  though  in  fact  several  of 

these  terms  include  some  of  the  others,  as  "  house  " 
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1871.       includes   "warehouse,"  yet  it  has  always  been  held 

—  that  as  the  Act  specifies  each,  if  the  claimant  used  as 

V.  description  one  of  these  terms,  he  could  not  prove  a 

OF  St.       qualification  specified  by  another ;  if  he  claimed  as  for 
Mabtlkbokx* 

a  shop,  and  the  proof  was  that  he  so  occupied  rooms 

with  it  as  to  make  it  a  house,  he  would  fail.  What, 
then,  is  the  efiect  of  the  Act  of  1867  ?  By  this  Act  a 
new  qualification  is  created,  not  by  occupation  of  a 
house,  but  inhabitancy  of  a  dwelling-house,  and  since, 
by  sect.  59,  it  is  expressly  enacted  that  the  two  statutes 
are  to  be  construed  as  one,  it  is  exactly  as  if  the  new 
qualification  were  inserted  in  sect  27  of  the  Act  of 
1832.  If  that  were  so,  the  description  must  be  accord- 
ingly, and  if  the  description  of  the  qualification  were 
*'  dwelling-house,"  the  claimant  could  not  support  it 
by  proof  of  a  '*  house."  It  is  said  that  this  construction 
takes  away  a  right,  but  I  cannot  think  so,  for  no  one 
doubts  the  claimant's  qualification.  He  has  only 
wrongly  described  it ;  and  if  that  be  so,  then,  by  the 
very  decision  which  we  have  just  delivered  in  BencUe  v. 
Watsofii  he  cannot  be  allowed  to  amend  and  prove 
another  description.  The  reason  given  in  the  cases 
why,  under  sect.  27,  the  proof  of  qualification  should 
be  thus  restricted,  is,  that  otherwise  objectors  would 
be  misled,  and  that  the  Court  is  bound  to  care  equally 
for  the  objector  as  for  the  claimant;  and  here  the 
description  would  almost  inevitably  mislead,  for  if  an 
objector  found  the  house  was  not  a  dwelling-house,  or 
was  inhabited  by  joint-occupiers,  he  would  rest  content 
with  his  inquiries,  and  yet  before  the  Barrister  he 
would  find  his  objection  useless,  because  a  qualification 
was  set  up  under  the  Act  of  1832,  under  which  there 
was  no  necessity  for  dwelling  personally,  and  joint 
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occupancy  was  allowed;  and  though  there  must  exist  a       1871. 
certain  value  as  to  that,  he  has  been  thrown  off  his 


Mabtlbbone. 


TOWNBHEND 

guard,  and  made  no  inquiry.    I  think  it  clear  that  in  v. 

the  present  case  there  was  a  description  of  another       of  St. 
qualification,  and  that  the  decision  should  be  reversed. 


CoLLiSB,  J.  It  seems  to  me  clear  that  the  decision 
was  right,  and  that  no  amendment  was  required.  It 
is  admitted  the  claimant  was  entitled  to  the  franchise 
under  sect.  27  of  the  Act  of  1832,  as  the  occupier  of  a 
house.  Is  he  then  to  be  deprived  of  this  because 
he  has  described  his  house  as  a  dwelling-house  ?  It  is 
a  houscy  and  the  only  effect  is  that  he  has  imposed  on 
himself  a  greater  burden  of  proof  than  is  required  by 
the  statute.  It  is  said  that  the  word  used  indicates  a 
new  qualification,  viz.,  that  under  the  Act  of  1867,  but 
as  this  is  an  addition  to  those  formerly  created,  the 
description  is  not  the  worse  for  describing  the  new 
one,  even  supposing  that  it  does  describe  it;  but  this  is 
hardly  so,  for  the  new  one  is  given  to  an  inhabitant 
occupier  of  a  dwelling-house,  and  here  the  claim  does 
not  say  anything  about  inhabitancy,  and  therefore  this 
is  not  a  description  under  the  new  Act  I  also  think 
no  amendment  was  necessary. 

Decision  affirmed 

Attorney  for  Appellant,  A.  BeddalL 
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1871. 


Calveb^  Appellant ;  Roberts,  Bespondent. 

Nov.  17. 

An  objector  'PHE  caso  Stated : — 

his  place  of  1.  At  a  Court  held  at  the  County  Court,  Brentford, 

wh^rehe^had  before  One  of  the  Barristers  appointed  to  revise  the 

which  he  haT  ^^^^^  ^^  voters  for  the  southern  division  of  the  county 

removal    It  ^^  JSIssew,  the  vote  of  Thomas  Davis,  whose  name  ap- 

was  the  same  peared  upon  the  copy  of  register  relating  to  the  hamlet 

as  appeared  on  t^*  a  a 

the  Register     of  BrcfUwood,  was  objected  to   by  James   WiUiam 

against  his 

name.  It  was  CotveTy  a  person  on  the  register  for  the  time  being  for 
new  abode  was  the  Said  division  of  the  said  county, 
the^oid  one,°  2.  The  Said  J,  W.  Galver  appeared  and  proved  that 
^higwe/i-^  he  had,  within  the  time  required  by  the  Registration 
klcaiu  l\e*°  Acts,  duly  served  upon  the  overseers  of  the  said  ham- 
could  easily  be  let  and  upon  the  said  Thomas  Davis  notices  of  objec- 

found.     Heldf  '^  '* 

that  the  actual  tion  to  the  vote  of  the  said  Thomas  Davis,  which 

place  of  abode  .  .        ,, 

should  have      uoticcs  Were  lu  all  respects,  except  as  to  the  state- 
and  that  meut  of  the  abode  of  the  said  objector,  in  compliance 

wMXrefore,  wi*b  the  Registration  Act 

^^  3.  In  the  said  notices  the  objector  had  described 

V.  Grecnfidd,     himself  as  ''  J  amies  WiUiam  Ccdver,  of  Peinbroke  Road, 

affirmed.'     '    WaUhdm^stoWf  E.,  on  the  register  of  voters  for  the 

parish  of  WaWiamstow,  in  the  southern  division  of  the 

county  of  Essex" 

4.  It  appeared  that  some  years  previously  to  the 
month  of  August,  1871,  the  said  James  WiUiam 
Caiver  had  resided  in  a  house  in  Pembroke  Road, 
Waithamstow,  and  that  his  place  of  abode  was  so 
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described  in  the  register  for  the  time  being.    In  the       1871. 
said  month  of  August,  however,  and  a  few  days  before 
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his  signing  the  said  notices  of  objection,  he  had  ^  ▼• 
removed  to  a  house  known  as  1,  Orosvenor  Park 
Terrace,  Orosvenor  Park  Road,  and  he  had  let  his 
house  in  Pembroke  Road  to  a  tenant  who  was  in 
occupation  of  it  at  the  time  of  the  signing  of  the  said 
notices. 

5.  At  the  time  the  objector  had  originally  come  into 
occupation  of  his  house  in  Pembroke  Road  he  had 
occupied  therewith  a  garden,  which  garden  entered 
backwards  from  his  house  in  Pembroke  Road  to  a  road 
called  Wvngfield  Road,  which  ran  parallel  with  Pem- 
broke Road.  The  said  garden  extended  on  one  side 
to  a  road  called  Orosvenor  Park  Road,  which  ran  at 
right  angles  to  Pembroke  and  Wvngfield  Roads.  Some 
few  years  ago,  a  strip  of  land  fronting  the  Orosvenor 
Park  Road  had  been  taken  from  the  garden,  and  upon 
this  strip  of  land  a  row  of  six  houses  fronting  to 
Orosvenor  Park  Road,  called  Orosvenor  Park  Terrace, 
had  been  built.  The  houses  now  numbered  4,  5,  and 
6,  which  were  the  houses  nearest  to  Pembroke  Road, 
had  been  built  about  three  years ;  but  the  house  now 
numbered  1,  which  occupied  the  angle  formed  by 
Orosvenor  Park  Road  and  Wingfield  Road,  had  only 
been  just  completed  in  August,  1871,  when  the  said 
James  William  Calver  removed  into  it.  The  distance 
from  his  former  house  in  Pembroke  Road  along  that 
road  to  the  corner  of  Orosvenor  Park  Road  was  fifty 
yards,  and  the  distance  from  that  corner  along 
Orosvenor  Park  Road  to  the  new  house  was  about 
the  same  distance  or  rather  more. 

G.  Mter  his  removal  the    objector   continued   to 
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1871.        occupy    the    residue, of   the    garden    ivhich  he  had 
-  occupied  when  in   his  former  house,  'which  garden, 

Jl»—  however,  did  not  in  any  part  abut  upon  Pembrohe 
Road,  but  was  situate  at  the  back  of  the  houses  in 
Pembroke  Road,  To  this  garden  he  obtained  access 
by  a  back  road  in  the  wall  of  his  new  house.  The 
door  of  communication  from  the  old  house  to  the 
garden  was  kept  fastened  after  the  new  tenant  took 
possession  of  the  house,  but  it  might  have  been  opened 
if  it  had  ever  been  required. 

7.  It  did  not  appear  that  Pembroke  Road  was  the 
name  of  any  district  in  WcUthamstow,  or  that  any 
houses  but  those  fronting  to  Pembroke  Road  were 
known  as  **  Pembroke  Road."  Groevenor  Park  Road 
was  quite  as  well  known  as  Pembroke  Road. 

8.  After  his  removal  the  said  J.  W.  Oaiver  had 
received  letters  (some  of  which  were  produced  in 
Court)  which  had  been  addressed  to  him  at  Pembroke 
Road,  and  especially  he  had  received  certain  notices 
of  objection,  signed  by  him  in  the  same  manner  as 
those  above  mentioned,  which  he  had  returned  to  him 
through  the  Dead  Letter  Office  in  consequence  of  the 
persons  to  whom  they  were  addressed  not  having 
been  found. 

9.  It  was  contended  on  behalf  of  the  objector  that 
no  one  could  have  been  misled  by  his  place  of  abode 
being  given  as  Pembroke  Road  instead  of  Gfrosvenor 
Park  Roadf  because  the  two  houses  were  so  close 
together  that  any  person  inquiring  for  him  in  Pem- 
broke Road  would  have  been  at  once  told  where  to 
find  him.  It  was  also  contended  that  the  site  of  the 
house  in  Oroavenor  Park  Road  having  once  formed 
part  of  a  plot  of  land  occupied  with  the  house  in 
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PenJbroke  Boad,  it  could  properly  be  described  as       1871. 
Pembroke  Road. 


Calveb 

10.  The  Revising  Barrister  was  of  opinion  that  the  ▼• 
case  was  undistinguishable  from  Melbourne  v.  Qree/ii^ 

field  (a).  He  was  satisfied,  from  the  evidence  of  the  ob- 
jector, that  in  describing  himself  as  of  Pembroke  JRoad 
he  had  intended  to  describe  his  former  house,  and  ngt 
that  to  which  he  had  removed;  and  he  therefore 
thought,  for  the  reasons  given  by  Erie,  C.J.,  in  that 
case,  that  the  lOlst  section  of  the  Registration  Act, 
6  Vict.  c.  18,  was  inapplicable.  He  also  thought  that 
the  case  was  distinguishable  from  Thackway  v.  Pildker(J)) 
(which  was  quoted  on  behalf  of  the  objector)  or  other 
similar  cases,  because  in  the  present  case  the  objector 
had  not  given,  as  in  that  case,  a  mere  imperfect  de- 
scription of  his  abode  by  referring  to  some  large 
district  in  some  part  of  which  it  was  really  situatCi 
but  had  given  an  incorrect  description  by  referring  to 
a  particular  place,  PenJyroke  Road,  where  he  did  not 
reside  at  the  time  in  question.  He  thought  that  the 
facts  that  the  objector  had  removed  a  short  distance 
onlyi  and  that  the  site  of  his  new  house  had  once 
formed  part  of  the  garden  of  the  old,  could  not  afifect 
the  principle  laid  down  in  Melbourne  v.  Oreenfield, 
which  he  understood  to  be  that  an  objector  must 
actually  describe  his  real  abode,  and  that  it  is  not 
sufficient  for  him  to  describe  a  place  at  which  his  real 
abode  may  be  ascertained,  however  readily  that  might 
be  done. 

11.  But  for  the  case  of  Melbourne  v.  Oreenfield  he 


(a)  Kea.  *  0. 261 ;  7  C, B.,N.  8,         (h)  ffopw.  d: PK  878;  S.  O^L,  H, 
129  ;  29  I.  /.  0.  P,  81.  2  C.  P.  100. 
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1871        would  probably  have  held  the  notice  good,  as  he  did 
not  think  that  any  person  so  objected  to  could  be 


Calver 

V.  practically    inconvenienced    by    the    mis-description. 

Roberts 

Being,  however,  of  opinion  that  the  case  was  in  point, 

he  was  of  course  bound  to  follow  it ;  and  moreover,  he 

thought  that  the  said  Tlu>mas  Davis  (and  the  other 

persons  objected  to)  might  have  been  induced,  by  the 

law  laid  down  in  that  case,  to  neglect  the  notice  of 

objection  they  had  received. 

12.  For  the  purposes  of  the  case  he  found  the  follow- 
ing facts, — that  the  description  of  himself  as  of  Pem- 
broke Roadf  given  by  the  objector,  was  intended  as  a 
description  of  the  house  mentioned  as  his  place  of 
abode  on  the  register,  and  not  of  the  house  in  which 
he  really  resided  at  the  time  of  signing  the  notice ; 
that  it  was  not  a  description  which  anyone  would 
think  of  giving  of  the  new  house,  or  which  would  be 
understood  as  applicable  to  the  new  house ;  and  if  the 
said  J.  W.  Calver  had  been  a  stranger  in  the  neigh- 
bourhood at  the  time  he  went  to  reside  at  No.  1, 
Oroswnor  Park  Terrace^  Oraavenar  Park  Road,  he 
could  not  have  been  found  with  reasonable  facility  by 
the  description  given  of  him  as  of  Pembroke  Road. 

13.  The  Bevising  Barrister  also  found,  however,  that 
the  said  J.  W.  Calver  not  being  a  stranger  in  the 
neighbourhood,  but  well  known  in  Pembroke  Road  by 
reason  of  his  former  residence  there,  he  might,  in  fact, 
have  been  found  by  a  party  objected  to  without  diffi« 
culty,  because  upon  a  personal  inquiry  in  Pembroke 
Road  the  inquirer  would  either  have  been  informed  at 
once  of  the  removal  and  be  directed  to  the  new  house, 
or  else  have  been  directed  first  to  the  old  house  and 
thence  to  the  new  one,  which  was  close  by ;  while  if 
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the  inquiry  had  been  made,  not  personally,  but  by       1871. 
letter  addressed  to  Penibivke  Roady  the  letter  would 


Calveb 

have  been  delivered  to  the  objector.    Thus,  although  ▼• 

the  objector  had  not  described  his  true  place  of  abode, 
he  had  given  the  information  practically  required  for 
his  identification  by  describing  himself  as  of  a  place  in 
the  immediate  neighbourhood  of  his  abode,  and  at 
which  it  might  readily  have  been  ascertained. 

14.  For  the  reasons  mentioned  above,  he  considered 
that  he  ought  to  hold  the  notices  of  objection  insuffi- 
cient and  he  expressed  an  opinion  to  that  effect,  but 
understanding  that  a  large  number  of  persons  had  been 
objected  to  in  the  same  form,  with  a  view  to  faciUtate 
an  appeal  from  his  decision,  he  reserved  his  formal 
decision  as  to  retaining  or  expunging  the  name  of  the 
said  Thomas  Davis  (who  did  not  appear  to  prove  his 
qualification),  and  adjourned  the  further  consideration 
of  the  case,  and  also  the  Court  at  which  the  same  came 
before  him,  from  time  to  time,  and  from  place  to  place, 
within  the  said  division  of  the  county,  pursuant  to  the 
statute,  in  the  meantime  hearing  and  deciding  upon 
the  merits  of  the  cases  of  all  persons  so  objected  to  by 
the  said  James  William  Oalver,  who  chose  to  appear 
before  him  in  answer  to  the  objection  and  prove  their 
quaUfication. 

15.  At  a  Court  held  at  the  Town  Hall,  Stratford, 
within  the  said  division  by  appointment  for  the 
revision  of  the  lists  of  certain  parishes  and  by 
adjournment  of  the  Court  held  at  Brentwoody  and  of 
other  Courts,  he  finally  decided  to  retain  in  the  list  the 
name  of  the  said  Thomas  Davis,  without  requiring  him 
to  prove  his  qualification,  on  the  ground  that  the  said 
notices  of  objection  were  insufficient,  and  that  he  was 
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1871        ^^^  ^^  liberty  as  a  matter  of  law  to  take  into  considera- 
tion the  facts  stated  in  paragraph  thirteen,  in  order  to 
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T.  cure  the  defect  disclosed  by  the  fact  stated  in  paragraph 

twelve. 

16.  The  said  J,  TT.  Cosher  gave  due  notice  of  appeal 
against  this  decision. 

17.  The  Revising  Barrister  at  the  same  time  decided 
for  the  above  reasons  to  retain  on  the  various  lists, 
without  proof  of  their  qualifications,  the  names  of  all 
the  persons  contained  in  the  schedule  to  the  case,  who 
had  all  been  objected  to  by  the  said  J.  TT.  Ccdver^  in 
the  same  form  and  under  the  same  circumstances  as 
above  stated,  and  who  all  £siiled  or  declined  to  appear 
before  him  to  prove  their  qualifications  in  answer  to 
the  said  objections. 

The  question  for  the  opinion  of  the  Court  waa 
whether  upon  the  facts  stated  above,  the  Revising 
Barrister  was  right  in  holding  the  said  notices  of 
objection  to  be  bad  on  the  ground  above  stated 
If  the  Court  decided  that  he  was  right,  then  all  the 
names  in  the  schedule  were  to  remain  on  the  register. 
If  the  Court  decided  that  he  was  wrong,  then  the 
register  was  to  be  amended  by  expunging  therefrom 
the  names  in  the  schedule. 

E.  Clarke  for  the  appellant.  The  case  refers  to  Mel* 
bourne  v.  Greenfield  (a),  which  the  Revising  Barrister 
thought  was  binding  upon  him.  No  doubt  that  case 
was  consistent  with  the  previous  decision  in  Kfwdes 
V.  Burking  (b),  where  in  the  case  of  a  borough  vote 
the  majority  of  the  Court  held  that  the  objector  had 

(a)  Kea.d:  (7r.261 ;  7  CK.N.S.  129.     {h)lLutw.i6l;  2  0,R  226. 
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rightly  given  his  true  place  of  abode,  as  it  was  at  the       1871. 
time  of  giving  notice,  instead  of  that  appearing  on  the 


Roberts. 
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register,  though  Maule,  J.,  differed  and  thought  the      ^^^^-^ 
latter  should  have  been  inserted. 

In  Thackway  v.  Pitcher  (a),  the  objector  had 
described  his  address  as  No.  1,  Argyle  Places  Ba/rton- 
sham,  and  it  appeared  that  Bartonsham  vraa  a  large 
district  built  on  what  was  formerly  a  farm  of  the  same 
name,  much  more  difficult,  one  would  think,  to  find 
than  the  one  here  given,  yet  the  Court  held  it  was  a 
question  of  fact  for  the  Revising  Barrister,  and  his 
finding  was  conclusive. 

[WiLLES,  J.  That  case  seems  hardly  in  point  for 
you,  for  the  address  was  correctly  given  there,  as  far  as 
it  went] 

But  Erie,  C.  J.}  prefers  to  the  mere  literal  compli- 
ance with  the  Acts  the  wider  ground  of  fact  that  the 
residence  might  easily  be  found. 

[WiLLES,  J.  Any  one  removing  from  JEatan  Square 
to  Eaton  Place^  and  giving  the  old  address  might  easily 
be  found  by  inquiring  at  the  old  house  or  of  the  post- 
man, but  will  that  do  ?] 

Here  there  is  the  same  land  in  occupation.  The 
finding  is  in  substance  that  the  objector  was  occupy- 
ing the  same  place. 

[Bbbtt,  J.,  referred  to  par.  12.] 

Shield,  for  the  respondents,  was  not  called  on. 

(a)  ffopw.  A  PL  378. 
voi- 1.     H.  c.  XX 
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1871.  WiLLEs,  J.     The  learned  counsel  for  the  appellant 

~  has  done  all  in  his  power  to  induce  us,  by  a  side  wind 

_  ▼•  to  overrule  the  case  of  Melbourne  v.  Oreenfield,  which 

R0BRBT8.  ^    ^  "^ 

we,  sitting  as  we  do  here,  are  unable  to  do,  nor  should 
we  desire  to  do  so  if  we  could,  after  it  has  been  so  long 
decided.  The  statute  says  that  the  objector  shall  leave 
at  the  place  of  abode  of  the  party  objected  to,  a  notice 
which  is  described  in  the  schedule  to  the  Act,  and 
which  is  to  contain  the  place  of  abode  of  the  objec- 
tor at  the  time  when  he  objects.  The  objector  has  not 
here  complied  with  the  statute.  He  hkd  ceased  to  live 
in  the  residence  which  he  gave  as  his  place  of  abode, 
and  was  living  in  another  distinct  and  different  He 
had  also  let  the  former  house,  which  he  described  him- 
self as  occupying.  Moreover,  the  case  finds  that  bad 
he  been  a  stranger  in  the  place,  he  could  not  have  been 
found  by  the  address  given,  and  it  cannot  be  that  a 
difference  ia  to  be  made,  because  he  happened  to  be 
well  known  in  that  particular  locality.  The  descrip- 
tion of  his  place  of  abode  was  intended  by  him  to  be 
the  description  of  his  place  of  abode  as  it  appeared  on 
the  register,  instead  of  his  present  residence,  and  the 
question  is  much  the  same  as  that  discussed  in  Knotdes 
V.  Brooking  (a)  where,  notwithstanding  the  dissentient 
opinon  of  Mavie,  J.,  the  Court  held  the  notice  of  objec- 
tion sufficient,  which  was  signed  by  the  objector  from 
his  real  place  of  abode,  although  not  corresponding 
with  that  on  the  register.  And  the  law  was  further 
pronounced  in  Melbourne  v.  Oreenfiddy  that  the  objector 
should  address  from  his  actual  place  of  abode,  and  not 
from  that  on  the  register.  We  see  no  reason  why  the 
Revising  Barrister   should  have  wished  the  case  of 

(a)  1  iMtw.  461 ;  2  C.  ^.  226. 
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Melbourne  v.  Qreenfield  to  be  oyermled ;  and  we  think        1871. 
that  he  was  quite  right  in  following  that  case,  rather       ^   ^^     . 
than  his  own  judgment,  for  it  would  have  been  impos-  ▼• 

sible  to  saj  that  a  su^juAeni  description  of  the  right 
place  of  abode  has  been  inserted. 

In  the  notice  of  objection,  the  distinction  seems  to 
have  been  rightly  apprehended  in  the  report  of  Thack- 
way  V.  Pilchei'  in  Hopwood  &  Philbricky  where,  in  the 
head-note  the  word  sufficiently  is  italicised  as  emphatia 
In  the  note  to  that  report,  Sheldon  v.  Flatcker  (a)^  is 
referred  to  as  correctly  stating,  that  whether  a  notice 
of  objection  describes  on  the  face  of  it  the  objector's 
place  of  abode,  is  a  question  of  law,  whether  such  des- 
cription gives  sufficient  information,  is  a  question  of 
fact  for  the  Revising  Barrister.  For  these  reasons  I 
think  the  decision  was  right 

Ebating,  J.,  concurred. 

Bbett,  J. — It  comes  to  this,  that  there  was  no  des- 
cription of  the  actual  place  of  abode  of  the  objector, 
though  there  was  an  accurate  one  of  where  he  had  lived. 
That  has  been  decided  not  to  be  a  compliance  with  the 
statute.    The  decision  must  be  affirmed. 

Shield  applied  for  costs,  the  Revising  Barrister's 
decision  having  been  affirmed. 

Per  Gwriam,  Having  regard  to  the  fact  that  if  the 
notice  of  objection  had  been  good,  the  names  of  the 
voters  would  have  been  expunged  for  want  of  qualiii- 


(a)  2  Lulw.  11. 

X  z  2 
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1871. 


Calvbb 

V. 

Roberts. 


cation,  we  think,  under  the  circumstances,  the  costs 
should  be  refused. 

Decision  affirmed  without  costs. 

Attorneys — For  Appellant,  R.  T.  Wragg, 

For  Respondent,  Wyatt,  Hoskina,  A  Hooker. 


Nov.  22. 

A  notice  of 
objection  to  a 
peiBon  on  the 
County 
Begister  stated 
that  it  was 
grounded  on 
the  third 
column,  and 
related  to  the 
nature  of  the 
voter's 
interest. 

Bdd,  that 
under  this 
ground  of 
objection 
evidence  was 
admissible 
that  the 
qualification 
relied  on  was 
a  house 
situated 
within,  and 
so  occupied  \fj 
the  voter,  as 
to  entitle  him 
to  vote  for,  the 
borough,  and 
consequently, 
under 
2  Wm.  rV. 
o.  45,  s.  29,  to 
disentitle  him 
for  the 
eonnty. 


SiMEY,  Appellant ;  Dixon,  Respondent. 

nPHE  case  stated  :— 

At  a  Court  holden  in  Sunderland,  on  the  12th  of 
October  last,  for  the  revision  of  the  lists  of  persons 
entitled  and  claiming  to  be  entitled  to  vote  for  a 
Enight  or  Enights  of  the  shire  for  the  northern 
division  of  Durham,  the  following  name  in  the  list  of 
persons  entitled  to  vote  was  objected  to,  that  is  to  say : 


Christian 
name,  &c. 

Place  of  abode. 

Nature  of 
qualification. 

Street,  ftc^ 

where  the 

property  ig 

situate. 

Cockm,  WiUiam 

ThelUdory, 
Buhopwear' 
'  mouth 

Freehold 
benefice 

BUhcpwear- 
mmUk 
Pariik 

It  appeared  in  evidence  that  this  was  the  name  of 
the  rector  of  Biahopwearmouth,  and  that  the  qualifica- 
tion for  which  it  was  endeavoured  to  retain  his  name 
on  the  said  list,  was  the  parsonage  house  of  the  rectoiy 
to  which  he  was  entitled  in  respect  of  his  benefice.  It 
was  proposed,  on  behalf  of  the  objector,  to  prove  that 
this  house  was  situated  within  the  parliamentary 
borough  of  Sunderland,  and  that  it  was  and  had  been 
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occupied  by  the  voter  a  sufficient  time  to  entitle  him  to  1871. 
a  borough  vote.  Exception  was  taken  on  behalf  of  the  q^^ 
voter  to  the  admissibility  of  the  proposed  evidence,  on  ▼• 

the  ground  that  the  notice  of  objection  did  not  entitle 
the  objector  to  go  into  this  particular  ground  of  objec- 
tion. The  notice  of  objection  produced  was  in  the 
form  given  by  the  28  VicL,  c  36,  schedule  A,  No.  2> 
and  specified  the  ground  of  objection  in  the  following 
words,  that  is  to  say,  "  And  I  ground  my  objecticm  on 
the  3rd  column  of  the  register,  and  the  objection 
relates  to  the  nature  of  your  interest  in  the  qualifying 
property." 

The  Revising  Barrister  was  of  opinion  that,  having 
reference  to  the  2  WUl.  4,  c.  45,  s.  24,  the  said  notice, 
in  point  of  form  and  particulars,  satisfied  the  28  Vict. 
c.  36,  for  the  purpose  of  the  objector,  and  was  sufficient, 
within  the  said  statute  to  entitle  the  objector  to  give 
in  evidence  the  above  facts.  He  therefore  admitted 
the  evidence,  and  erased  the  name  of  the  voter  from 
the  list. 

The  question  for  the  Court  was  whether  the  said 
notice  was  sufficient  within  the  28  Vict.  c.  36,  to  entitle 
the  objector  to  give  the  above  facts  in  evidence.  If 
the  Court  should  be  of  opinion  in  the  affirmative,  the 
register  was  to  remain  as  it  was ;  if  in  the  negative, 
the  said  name  was  to  be  restored  to  the  register. 

Other  appeals  were  consolidated. 

UddU,  for  the  appellant  The  notice  of  objection 
being  confined  to  the  third  column  of  the  register, 
proof  that  the  house,  in  respect  of  which  it  was  sought 
to  claim  a  county  vote,  was  situated  within  the 
limits  of  the  parliamentary  borough  was  inadmissible. 


v.. 


628  MICHAELMAS  TERM, 

1871.  ^^^  2^  *  ^  ^^  ^'  36,  8.  6,  requires  the  grounds  of 
"^^  objection  to  be  specified  in  the  notice.  It  is  true  this 
may  be  done  by  naming  the  column  objected  to,  but  here 
the  wrong  column  was  named.  The  objection  should 
not  have  been  made  to  the  third  column,  but  to  the 
fourth.  The  third  column  deals  only  with  the  nature 
of  the  qualification,  whereas  the  fourth  deals  with  its 
local  situation.  And  here  the  whole  question  is  one  of 
situation. 

[Brett,  J.  Suppose  the  statement  in  the  fourth 
column  had  been  ^*  41,  John  Street,''  which  was  correct, 
would  the  objection  still  have  been  to  the  fourth 
column  ?] 

It  is  submitted  that  it  would  not  have  been  to  the 
third.  Specific  grounds  of  objection  being  required  by 
sect.  6,  sect.  7  says  expressly  that  "  no  person  objected, 
to,  under  the  provisions  of  this  Act,  shall  be  required 
to  give  evidence  before  the  Revising  Barrister,  in 
support  of  his  right  to  be  registered,  otherwise  than  as 
such  right  shall  be  called  in  question  in  such  ground 
or  grounds  of  objection.''  In  Bennett  v.  BrumfiU(a), 
the  notice  was  held  bad  for  not  specifying  the  grounds 
of  objection.  Here  the  only  objection  being  to  the 
third  column,  the.  party  objected  to  might  simply  have 
sent  his  deeds  for  the  purpose  of  supporting  his  vote. 
Could  he,  under  such  circumstances,  be  deprived  of  his 
vote  by  the  Revising  Barrister,  going  into  evidence 
as  to  where  the  qualifying  property  was  situated? 

WiLLSS,  J.    I   am  of   opinion  that  the  Revising 

(a)  AnUf  p.  80 ;  L,  R,  i  C.  P.  407. 
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Barrister's  decision  was  correct.    The  only  question       1871. 

is  as  to  the  sufficiency  of  the  notice  of  objection.    — j 

The  qualification  relied  on,  though  stated  to  be  a  ▼• 

freehold  benefice  was  limited  before  the  Revising 
Barrister  to  the  parsonage  house  of  the  rectory,  which 
appears  to  be  within  the  parliamentary  borough  of 
Sunderland,  and  in  respect  of  which  the  voter's  interest 
and  occupation  were  such  as  to  confer  on  him  the 
borough  vote.  It  follows,  therefore,  that  under  sect.  24 
of  the  Reform  Act  the  county  franchise  was  properly 
denied  to  himj  if  the  notice  of  objection  was  a  sufficient 
notice.  Now  the  notice  of  objection  (which  is  required 
by  28  &  29  Vict.  c.  36,  s.  6)  was  in  the  following  form : 
''  I  ground  my  objection  on  the  third  column  of  the 
register,  and  the  objection  relates  to*  the  nature  of 
your  interest  in  the  qualifying  property."  That 
the  objection  here  relied  on  could  have  been  made 
to  the  fourth  column  is  a  notion  which  I  must  reject, 
since  the  statement  in  that  column  is  sufficiently 
distinct,  .and  not  suggested  to  be  incorrect ;  so  that  the 
objection,  if  it  had  been  made  to  that  column,  would 
have  been  idle.  On  the  other  hand,  the  third  column 
points  to  the  nature  of  the  voter's  interest ;  and  here 
it  is  ar  part  of  the  nature  of  the  interest  which  this 
rector  has  in  his  parsonage  house,  that  he  has  a  right 
in  respect  of  it  to  vote  for  the  borough,  and  not  for  the 
county.  An  objection  which  draws  attention  to  the 
nature  of  the  interest,  seems  a  specific  and  pointed 
mode  of  drawing  attention  to  the  character  of  the 
evidence  which  it  was  in  this  case  sought  to  rely  on. 

Byles,  J.     I  am  of  the  same  opinion.    The  notice  of 
objection  was  to  the  third  column,  and  although  the 
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1871. 


Nov.  18. 

Notwithstand' 
ing  sec.  22  of 
31  k  32  Vioi. 
c  58  (which 
enacts  with 
reference  to  a 


The  notice  of  objection  to  the  person  objected  to 
was  in  the  following  form  : — 

To  Mr.  Enoch  Besrvick;  of  Ketnjon  Lane,  Tonge, 

Take  notice  that  I  object  to  your  name  being 


Chorlton,  Appellant,  v.  The  Overseers  of 

ToNGE,  Respondents. 

nPHE  case  stated  :— 

At  a  Court  holden  by  the  Revising  Barrister  for 
the  south-eastern  division  of  the  county  of  Lancctster, 
parish  forming  Samud  Stott  of  Quarry  HiU,  Healey,  near  Eochdaki 

part  of  more  ^  »         ^  ,/  »  ^^»  » 

than  one  objected  to  the  name  of  Enoch  Besiuick. 

polling  dis- 
trict, that 
"  the  part  of 
such  pariah 
situate  in  each 
polling  district 
shall  be 
deemed  to  be 
tkBepoirUe 
pariah  for  the 

purposes  of  the  retained  on  the  Tonge  list  of  voters  for  the  south- 

reyisionof  ... 

YoteiB,  and  the  eastern  division  of  the  county  of  Lancaeter. 

lists,  and 
register  of 
▼oters'*),  it  is 
sufficient  for 
an  objector  to 
descnbe  him- 
self as  on  the 
Register  of 
Voten  for  the 
parish  without 
any  mention 
of  the  polling 

A  county  ob-  of  Brandtuood  Higher  End,  Bra/ndwood  Lower  End, 
iSibedhim-  Whttworth  Higher  End,  CaAey  Lane,  Chadwick,  Clay 
R^t^^*    ian^  Falinge,  Healey,  Whitmrih  Lower  End,  Wd- 

Voters  for  the 

'*  township  '*  of  S.  (8.  having  its  own  orerseenB,  and  being  divided  into  two  polling 
districts).  Hdd,  a  sufficient  deecription  of  the  Register  on  wiiich  the  objector's  name 
was  to  be  found. 

SembU,  that  the  above  section  is  not  restricted  to  the  proceedings  before  the  Reviser, 
but  applies  to  all  the  steps  to  be  taken  by  those  charged  with  the  duty  of  preparing  the 
lista  or  revising  them. 


Dated  this  l&iYi  August,  1871. 

(Signed)  Samuel  Stott,  of  Quarry  Hill,  Healey, 
near  Rochdale,  on  the  register  of  voters  for 
the  township  of  SpoUand. 

The  township  of  SpoUand  consists  of  the  hamlets 
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stenholme,  and  TToodhotise  Lane*  The  first  three 
named  hamlets  of  Brandtvood  Higher  End,  Bra/ndwood 
Lower  End,  and  Whitworth  Higher  End,  constituted 
the  whole  of  Brandwood  Higher  End  polling  district, 
in  the  year  1871  and  preceding  year.  The  said  other 
hamlets  within  the  township  of  Spotland  form  part  of, 
and  are  included  in,  the  Bochdale  polling  district. 

It  was  nut  proposed  to  be  proved  before  the 
Revising  Barrister  that  the  said  Enoch  Beswick  was 
entitled  to  have  his  name  retained,  in  the  list  of 
voters,  in  respect  of  the  said  qualification  hereinbefore 
described ;  but  on  his  behalf  it  was  contended  that 
the  said  notice  of  .objection  was  invalid  on  the  ground 
that  it  did  not  state  the  particular,  list  of  voters,  in 
which  the  name  of  the  said  Samuel  Stott  appeared. 
The  overseers  of  the  township  of  Spotland  prepare 
the  list  of  voters  of  the  whole  township  of  Spotland, 
and  they  published,  during  the  year  1871,  within  the 
Brandwood  Higher  End  polling  district^  the  names  of 
all  voters  whose  qualification  was  situate  within  such 
polling  district ;  and  they  published}  during  the  same 
year,  within  the  polling  district  of  Rochdale,  the  names 
of  all  voters  whose  qualification  was  situate  within 
such  part  of  the  township  of  Spotland  as  was  within 
such  polling  district  of  Rochdale, 

Thus  they  published,  during  the  year  1871,  on  or 
before  tiie  1st.  A  ugust,  within  the  Bra/ndwood  Higher 
End  polling  district,  a  document  headed  as  follows: — 
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1871. 


Ohobi/ton 

Vi 

OVBBSBBBS 

OF  TONQB. 


Bbandwoob  Higher  End  Pollinq  Disthict. 

The  register  of  persons  entitled  to  vote  at  any 
election  of  a  member  or  members  of  Par- 
liament, for  the  division  of  south-east  Lan- 
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1871. 


Chorlton 

V. 

OVSBSEBBS 
OF  TONOX* 


cdshire,  between  the  31st  December^  1S70, 
and  the  1st  January,  1872. 
Hamlets  of  Brandwood  Higher  End,  Brandwoad 
Lower  End,  and  Whitworth  Higher  End,  in 
the  township  of  SpoUand. 


And  the  said  overseers  also  published,  during  the 
year  1871,  on  or  before  the  1st  Auguety  within  such 
part  of  the  township  of  SpoUand  as  lies  in  the  Rochdale 
polling  district^  a  document  headed  as  follows : —  . 

RocHDALB  Polling  District. 

The  register  of  persons  entitled  to  vote  at  any 
election  of  a  member  or  members  of  Parlii^ 
ment  for  the  division  of  south-east  Lancashires 
between  the  31st  December,  1870,  and  the 
1st  January,  1872. 

The  hamlets  of  Cadetf  Lane^  Chadurick,  Clay  Lanet 
FaUngef  Heaiey,  Whitworth  Lower  Erid, 
Wolstenholme,  and  Woodhouse  Lane,  in  the 
township  of  SpoUand. 


The  name  of  the  objector  appears  only  as  fcdlows  on 
the  last  above-mentioned  register  of  persons  entitled 
to  vote : — 


StoU,SaiMuil 


Quarry  JffiU, 

Heaky,  neair 

RodidaU 


Freehold  houae 
And  land 


Quarry  ffUl; 

tenants,  John 
WUUammm 
andoihen 


It  was  contended  before  the  Revising  Barrister,  on 
behalf  of  the  persons  objected  to,  that  such  notice  of 
objection  was  invalid  on  the  following  grounds : — 
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First,  that  there  was  no  list  of  voters  described  or 
distinguished  by  the  name  of  ''  The  register  of  voters 
for  the  township  of  Spotland,"  Secondly,  that  the  list 
of  voters  whose  qualifications  were  in  the  township  of 
Spotiand,  were  divided  into  two  parts,  one  part  con- 
sisting of  the  three  townships  constituting  the  Brand- 
iooad  Higher  End  polling  district ;  and  the  other  part 
consisting  of  the  eight  townships  above  enumerated, 
and  forming  part  of  the  Rochdale  polling  district. 
Thirdly,  that  the  objector  should  have  described  the 
particular  list  of  voters  on  which  his  name  appeared, 
and  not  have  given  the  name  of  a  township,  which 
formed  part  of  two  polling  districts,  and  had  two 
separate  and  distinct  sets  of  lists. 

The  Revising  Barrister  considered  that  if  the  said 
notice  of  objection  was  according  to  the  form  numbered 
5  in  schedule  A  of  the  6  &  7  Vict  c.  18,  or  to  the  like 
efibct,  as  required  by  the  7th  sect,  of  the  said  Act,  it 
was  good ;  and  seeing  that  the  only  difference  between 
the  said  notice  of  objection  and  the  said  form,  was, 
that  in  the  said  notice  it  was  "  on  the  register  of  voters 
for  the  township  of  Spotiand,"  and  in  the  said  form 
numbered  5,  the  words  were  "  on  the  register  of  voters 

for  the  parish  of ,"  he  considered  that  the  said 

notice  of  objection  was,  under  the  circumstances  of 
this  case,  to  the  like  effect  as  the  said  form  No.  6^ 
and  that  it  was  not  necessary  to  specify  the  particular 
list  of  voters^  as  was  contended 

He,  therefore,  decided  that  the  said  notice  of  objec- 
tion was  valid,  and  struck  off  the  name  of  the  said 
Enoch  Beemck  from  the  said  list  of  voters. 

If  the  Court  should  be  of  opinion  that  the  notice  of 
objection  was  invalid,  the  names  of  Beatoidk  and  nine 


1871. 

Ghoblton 

V. 
OVSBSBKBS 
OF  TONQB. 
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1871. 


Ghobutom 
▼. 

OvBBSSSBa 

OF  .Tqnoi. 


other  persons,  whose  cases  were  consolidated,  were  to 
be  restored  to  the  respective  lists. 

Edwards,  for  the  appellant  The  notice  of  objection 
is  bad.  It  is  incumbent  on  the  objector  to  state  on 
what  register  his  name  is  to  be  found.  Here  the 
objector  describes  himself  as  *'  on  the  register  of  voters 
for  the  township  of  Spotland;*'  but,  in  fact,  there  is 
no  such  register.  The  township  is  divided  into  two 
polling  districts,  viz.,  2Jhe  Rochdale  Polling  District, 
and  The  Brand/wood  Higher  End  Polling  District ;  and 
there  is  a  separate  register  for  each  district  For  each 
district  the  Clerk  of  the  Peace  issues  separate  precepts, 
.and  the  overseers  make  out  separate  lists.  In  &ct, 
for  registration  purposes  they  are,  by  virtue  of  31  &  32 
VicL  c.  58,  s.  22,  wholly  separate  and  distinct.  Before 
referring  to  that  enactment,  however,  it  may  be  as  well 
to  refer  to  sect.  ^4  of  30  &  31  Viet.  c.  102,  which 
empowers  the  County  Justices  at»  Quarter  Sessions,  if 
they  think  convenience  requires  it,  to  divide  the  county 
into  polling  districfts ;  the  o>bject  being  to  enable  each 
voter  to  have  a  polling  place  near  bis  residence.  Then 
sect.  22  of  31  &  32  Viet.  c.  58,  enacts,  that,  "  where 
any  parish  in  a  county,  city,  or  borough,  forms  pait  of 
more  than  one  polling  district,  the  part  of  such  parish 
situate  in  each  polling  district  shall  he  deemed  to  he 
a  separate  parish  for  the  pwrposes  of  the  remsion  of 
voters  and  the  lists  aatd  register  of  voteai^y  .and  may  be 
designated  by  some  distinguishing  addition  in  the 
list  of  voters  for  such  part  of  a  parisL"  Substituting 
'^ township''  for  '' parish,"  in  that  enactment  (since 
Spotland  township  has  its  own  overseers  of  the  poor), 
we  have,  as  applied  to  SpoUand,  an  express  enactment 
that  the  pmrts  of  the  township  in  each  {>olling  district 
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are  for  the  purposes,  which  the  section  specifies,  to  be 
deemed  separate  townships.  That  language,  cannot,  it 
is  submitted,  be  restricted  to  the  purposes  of  the 
revision  before  the  Revising  Barrister,  but  must  extend 
to  all  the  purposes  of  registration  and  revision.  The 
words  are  not  merely  "  the  revision  of  voters,"  but  also 
"  the  lists  and  register  of  voters." 
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[Brett,  J.  But  for  sect  22  of  31  &  32  Vict.  c.  58, 
do  you  admit  that  the  notice  would  be  good  ?] 

That  may  be  so,  since  the  notice  follows  the  Forms 
in  the  Registration  Acts,  viz.  No.  5  Schedule  A  of 
6  Vict  c.  18,  and  No.  2  Schedule  A  of  28  Vict.  c.  36,  in 
both  of  which  the  words  are  **  A.  B.  of  [j)lace  of  ahode] 
on  the  register  of  voters  of  the  parish  of ." 

[WiLLES,  J.  Is  there  anything  under  the  old  law 
-to  prevent  a  parish  extending  into  more  than  one 
district  ?  ] 

The  2  WilL  4,  c.  45,  s.  63,  provided  for  the  division 
of  counties  into  polling  districts,  such  districts  to  be 
•settled  and  appointed  by  the  Boundary  Act,  (i  WiU,  4, 
c.  64 ) 

[Collier,  J.  Under  that  Boundary  Act  instances 
will  be  found  of  parts  of  parishes  being  put  into  a 
county,  or  into  the  parliamentary  division  of  a 
county.] 


Here  the  objector  should  have  described  himself  as 
''  on  the  register  for  the  township  of  SpoUand,  Soch- 
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dale  Polling  District/'  or  ^  for  the  Rochdale  Polling 
District  of  the  township  of  Spotland.*'  Suppose  the 
appellant  had  gone  to  a  church  door  in  the  Brandwood 
Higher  End  polling  district,  he  would  have  failed  to 
find  the  name  of  the  objector  there. 


[Keating,  J.  As  regards  the  case  of  boroughs  the 
30  &  31  Vict  c.  102,  s.  34,  subs.  2,  says,  that  <'  where 
any  parish  in  a  borough  is  divided  into,  or  forms  part 
of  more  than  one  polling  district,  the  overseers  shall, 
so  far  as  practicable,  make  out  the  list  of  voters  in 
such  manner  as  to  divide  the  names  in  conformity 
with  each  polling  district"  Where  that  direction  is 
followed,  there  would  be  no  need  to  go  to  more  than 
one  church  in  order  to  find  out  who  the  objector  is.] 

That  provision  is  limited  to  the  case  of  boroughs. 

[Brett,  J.  But  sect  22  of  31  &  32  Ftct.  c.  58, 
applies  to  boroughs  as  well  as  counties.] 


Therefore,  in  boroughs  as  well  as  counties,  the 
polling  district  must  be  specified.  Quoad  the  registra- 
tion, the  overseers  are,  in  cases  like  the  present, 
virtually  overseers  of  the  polling  district 

[Bbett,  J.  Tou  contend  that  the  overseers  and 
the  objector  must  specify  the  polling  district  Do  you 
say  that  a  claimant  must  do  so  also  ?  ] 

Perhaps  not.  On  referring  to  the  form  of  claim  it 
will  be  seen  that  the  only  requirement  in  this  respect 
is,  that  it  should  be  directed  to  the  overseers  of  the 
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parish  or  township.  Allen  v.  Oeddes,  Town  Clerk  of 
Warrington  (a),  is  not  in  point.  There  it  was  found  as 
a  fact  that  the  description  contained  in  the  words  "  on 
the  list  of  voters  for  Oolborne  Street "  would  be  com- 
monly understood  to  indicate  the  list  on  which  the 
objector's  name  appeared.  Here,  there  being  a  list  for 
each  polling  district,  no  one  could  understand  from  the 
notice  of  objection  which  list  was  intended.  He 
referred,  also,  to  Edaworth  v.  Farrer  (6),  and  6  Vict 
c.  ]  8,  s.  22. 


1871. 

Ohorltok 

V. 
OVSRSEEBS 
OF  TONOB. 


No  one  appeared  on  behalf  of  the  respondents. 

WiLLES,  J.  I  am  inclined  to  think  that  the  Revising 
Barrister  was  right,  and  that  the  notice  of  objection 
was  valid.  We  start  with  this,  that  the  notice  follows 
the  statutory  form.  The  form  given  in  the  Registration 
Act  (6  &  7  Vict  c.  18),  is  No.  6,  Sched.  A,  for  which, 
where  the  person  objected  to  is  on  the  register,  form 
No.  2,  Sched.  A,  of  28  &  29  Vict.  c.  36,  has  since  been 
substituted.  Now,  in  the  present  case,  the  objector 
describes  himself  as  "  on  the  register  of  voters  for  the 
township  of  Spotland"  And,  although  "township" 
is  not  the  word  in  the  form  but  "  parish,'^  it  is  clear 
that  it  may  be  read  "  township  "  here ;  so  that  the  form, 
which  we  must  remember  is  not  merely  a  form  in  a 
schedule,  but  one  which  an  Act  of  Parliament  has  said 
shall  be  sufficient,  has  been  precisely  followed. 

The  next  proposition  is,  that  there  is  no  subsequent 
enactment,  by  which  the  form  so  prescribed  has  been 
repealed.    Mr.  Edwards  has  ingeniously  argued  that  it 


{a)  AnU,  p.  413 ;  S.  C,  Z.  R,^  5 
C.  P.  291. 


(6)  lZu/«.517;iSf.  C.,4(7.A9. 
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1871.  '^  repealed  by  impltcation,  and  Las  relied  on  the  effett 
Chohlton  "'^  certain  subsequent  enactments  with  reference  to  the 
OVERSEER!!  '^■'^**''*°  °^  polling  distHcts,  the  operation  of  which,  as 
OK  TuNiiK.  he  contends,  ia  to  expunge  and  abolish  the  township  of 
Spotland  for  the  purposes  of  registration,  just  as  if  it 
had  never  existed.  He  has  argued  that  the  objector 
should  describe  himself  as  on  the  register,  not  "  for 
the  township  of  Spotland,"  but  for  that  portion  of  the 
township  of  Spotland  which  is  in  the  polling  district 
to  which  he  belongs.  The  argument,  as  r^ards  polling 
districts,  was  launched  by  a  reference  to  sect.  34  of  30 
&:  31  Vict  c.  102  ;  but,  to  view  the  subject  consistently, 
it  is  necessary  to  go  back  earlier  to  the  provisions  of  the 
Reform  Act  (2  WilLi,  c.45).  Qnderthe  Registration 
Act  (6  Vid,  c.  18),  aa  has  been  already  stated,  the  eccle- 
siastical dtvisioQ  is  observed  in  the  form  of  the  noUces 
of  objection,  the  objector  being  required  to  state  in 
respect  of  what  parish  or  township  his  name  is  to  be 
found  on  the  register.  But,  on  turning  bo  the  Beform 
Act  it  is  certMnly  remarkable  to  find  that  there  is 
nothing  there  to  lead  us  to  the  conclusion  that  the 
boundaries  of  polling  districts  were  necessarily  to  be 
'Conterminous  with  boundaries  of  parishes.  The  63rd 
section  makes  provision  for  the  division  of  counties 
into  convenient  polling  districts,  to  be  settled  and 
appointed  under  the  Boundary  Act  (2  &  S  Wiil.  i, 
c  64) ;  and  sect  64,  while  providing  for  the  erection  of 
polling  booths  in  each  district,  and  the  allotment 
thereto  of  "  several  parishes,  townships,  and  places," 
speaks  of  "  place "  as  distinct  from  "  parish "  and 
"  township."  For  instances  where  part  only  of  a  parish 
has  been  attributed  to  a  county,  or  to  a  parliamentaiy 
division  of  a  county,  my  brother  Collier  has  referred 
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us  to  the  Boundary  Act;  and  as  regards  polling 
districts,  also,  it  would  certainly  appear  from  the 
enactments  on  the  subject  to  be  the  case,  that  there 
was  nothing  legally  impossible  in  one  part  of  a  parish 
being  attributed  to  one  polling  district,  and  another 
part  to  another. 

I  now  come  to  sect  34  of  ''  The  Representation  of 
the  People  Act,  1867/'  by  which  the  justices  of  the 
peace  at  quarter  sessions  are  empowered  to  divide  the 
county  into  polling  districts,  and  are  to  advertise  a 
description  of  the  districts  so  constituted — a  descrip- 
tion which  need  not  necessarily  have  reference  to 
townships  or  parishes,  but  might  in  some  cases, 
perhaps,  conveniently  be  by  streeta  If  that  had  stood 
alone,  it  might  have  been  more  convenient  that  claims 
to  the  franchise  should  be  made  with  reference  to  such 
districts ;  but  there  is  no  enactment  to  that  effect  It 
is  also  proper  to  observe  that  by  31  &  32  Vict. 
c.  68,  a  6,  provision  is  made  for  the  printing  of  the 
lists  in  such  a  way  '*  that  the  list  of  any  parish  or 
township,  or  all  the  lists  of  any  polling  district,  may 
be  had  separately ; "  (a)  and,  consequently,  if  that 
provision  were  carried  out,  there  could  be  no  difficulty 
in  getting  at  the  list  for  the  whole  township,  and 
finding  out  who  the  objector  is. 

I  come  now  to  sect  22  of  the  31  &  32  Vict,  c,  58,  on 
which  section  the  argument  has  been  based.  Sect.  22 
enacts  that  "where  any  parish  in  a  county,  city,  or 
borough  forms  part  of  more  than  one  polling  district, 
the  part  of  such  pariah  situate  in  each  pMing  district 
shall  he  deemed  to  be  a  separate  parish  for  the  purposes 


1871. 

CUOBLTON 

r. 

OvBBSEEBa 

or  ToNOE. 


(a)  This  Beciion  has  reference  to      6  VicL  c.  18,  s.  47  has  a  similar 
the  reylsion  in  the  year  18G8,  but      proTision. 
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of  the  revision  of  voters,  and  the  lists  and  register  of 
voters,  and  may  be  designated  by  some  distinguishing 
addition  in  the  list  of  voters  for  such  part  of  a  parish.'* 
Now^  unquestionably,  that  section  does  not  in  express 
terms  repeal  the  forms  which  the  Legislature  had 
previously  sanctioned.  The  question  is,  does  it  do  so 
by  necessary  implication,  so  as  to  rc^nder  an  objector's 
description  of  himself  as  "  on  the  register  of  voters  for 

the  parish  of "  insufficient  where  the  parish  in 

question  forms  part  of  more  than  one  polling  district, 
and  to  render  it  incumbent  on  the  objector  to  describe 
himself  as  on  the  register  of  voters  for  the  particular 
district  as  well  as  for  the  particular  parish*     I  think  it 
does  not.    It  says,  no  doubt,  that  "  the  part  of  such 
parish  situate  in  each  polling  district  shall  be  deemed 
to  be  a  separate  parish  "  for  certain  purposes.    What, 
then,  are   the   purposes  ?    They  are,  **  the  revision  of 
voters  and  the  list  and  register  of  voters  " — words  which 
may  be  satisfied  by  confining  them,  as  I  think  they 
should  be  confined,  to  the  revision  by  the  Revising 
Barrister,  and  the  preparation  for  it  by  those  officers 
whose  duty  it  is  to  prepare  the  lists  for  revision.   Now 
a  claimant  (for  the  remark  applies  equally  to  claimants 
and  objectors)  is  not  a  reviser.     His  right  is  simply 
to  intervene,  and  to  call  on  those  who  are  concerned 
with  the  revision  of  the  lists  to  make  certain  correc- 
tions.    So,  again,  of  the  objector.    The  objector  is  not 
a  reviser ;  although,  no  doubt,  he  aids  and  assists  in 
the  operation  of  revision.     I  think,  therefore,  that  so 
far  as  claims  and  objections  are  concerned,  there  is  no 
ground  for  saying  that  the  forms  previously  in  existence 
have  been  repealed  in  this  instance,  and  that  if  this 
is  to  be  done,  it  must  be  by  the  Legislature.     I  think 
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the    decision    of   the   Revising   Barrister  should    be 
affirmed. 

Keating,  J.  I  am  of  the  same  opinion,  and  on  the 
short  ground  to  which  my  brother  Willes  has  last 
adverted.  The  objector  has  given  his  notice  in  a  form 
ivhich  an  Act  of  Parliament  has  prescribed,  and 
declared  shall  be  sufficient.  Mr.  Edwards  has  ably 
contended  that  by  reason  of  the  division  of  the 
township  of  Spotland  into  two  polling  districts,  and  of 
the  provision  in  sect.  22  of  the  31  &  32  Vict.  c.  58, 
a  form,  which  previously  was  admittedly  sufficient,  has 
ceased  to  be  so.  And  the  words  which  he  relies  on  in 
support  of  his  argument  are: — "The  part  of  such 
parish  in  each  polling  district  shall  be  deemed  to  be  a 
separate  parish  for  the  purposes  of  the  revision  of 
voters,  and  the  lists  and  register  of  voters.  "  If 
that  clause  created  any  such  inconsistency  as  to 
lead  to  the  conclusion  that  the  forms  previously 
prescribed  by  statute  were  by  necessary  implication 
repealed,  there  would,  no  doubt,  be  much  in  the 
argument.  But  I  fail  to  see  any  such  necessary 
inconsistency,  nor  do  I  see  any  difficulty  in  excepting 
from  the  operation  of  that  clause  the  forms  relating  to 
claims  and  objections.  Whether  or  not  the  clause 
could  be  confined  to  the  proceedings  before  the 
llevising  Barrister  (and  I  own  I  am  disposed  to  think 
it  could  not),  the  words  do  not  appear  to  me  necessarily 
to  include  the  repeal  contended  for.  And  I  think 
we  ought  to  be  extremely  careful  in  drawing  the 
conclusion  that  an  enactment  has  been  repealed  by 
implication,  especially  when  dealing  with  the  case  of 
persons  not  necessarily  skilled  in  consti'uing  Acts  of 


1871. 


Choblton 
▼. 

OVERSEEBS 
OF  TONGE. 


644 


MICHAELMAS  TERM* 


1871. 


Choblton 

T. 
OVERBEEBS 
OF  TOMOK. 


Parliament,  who  have  followed  the  plain  words  of  ft 
previously  existing  enactment.  I  think  the  notice 
was  sufficient,  and  the  decision  right, 

B&ETT,  J.    But  for  sect.  22  of  31  &  32  Vict  c.  58, 1 
should  have  thought  Mr.  Edwards  had  not  even  a 
plausible  ground  of  argument^  since  the  notice  follows 
the  form  given  by  the  previous  statutes.   The  question 
then  is,  does  sect  22  affect  the  sufficiency  of  that 
form?    I  at    first    thought   that  sect.  22  must  be 
construed  in  one  of  two  ways,  either  as  applicable  to 
every  step  in  the  registration,  from  the  beginning  to 
the  end,  or  else  as  confined  to  the  revision  by  the 
Barrister.    Either  construction  involves  a  difiiculty. 
The  former  would  necessitate  the  alteration  of  every 
step  from  the  commencement,  beginning  with    the 
precept  of  the  Clerk  of  the  Peace  to  the  overseers,  and 
affecting  all  the  existing  enactments  on  the  subject. 
The  latter  would  involve  this — that,  although  every 
step  might  be  taken  in  accordance  with  the  forms 
hitherto  in  existence,  yet  when  the  lists  came  before 
the  Revising  Barrister,  it  would  be  his  duty  to  make  a 
division  in  the  best  way  he  could,  and  to  ascertain  on 
which  polling  district  list  each  name  should  be  placed. 
I  think,  though  not  without  some  doubt,  that  an 
intermediate  interpretation  may  be  adopted,  and  that 
the  words  *^  for  the  purposes  of  the  revision  of  voters 
and  the  lists  and  register  of  voters  "  may  mean,  for  the 
purposes  of  all  such  acts,  ministerial  or  judicial,  as  are 
done  by  those  responsible  for  the  revision  of  voters 
directly  for  the  purposes  of  revision.    The  act  of 
claiming  or  objecting  is  not  such  an  act,  and  if  not, 
sect.  22  is  inapplicable. 


XXXV.  VICTORIA, 


645 


CoLUER,  J.  I  agree.  And  I  think  it  sufficient  to 
Bay  that  the  words  "  for  the  purposes  of  the  revision, 
&c./'  do  not  necessarily  include  a  notice  of  objection,, 
at  least,  not  so  necessarily  as  to  effect  the  repeal  of  a 
previous  enactment  under  which  the  notice  before  us 
was  sufficient. 


1871. 


Chorlton 

▼. 
Overseers 
or  ToNOB*. 


Attorneys— For  Appellant,  Home  A  jffur^ter,.  agents 

for  Blain  &  Chorlton. 


MoGER,  Appellant ;  Escott,  Respondent. 

nPHE  case  stated : — 

At  a  Court  held  by  the  Revising  Barrister  for  the 
city  and  borough  of  Bath,  Thomas  Moger  clain>ed  to 
have  his  name  inserted  in  the  list  of  voters  for  the 
said  city  and  borough, 

Thomas  Moger's  name  appeared  upon  the  list  of 
claimants  for  the  parish  of  iS^.  James,  as  an  occupier  of 
houses  in  immediate  succession  from  one  to  the  other 
in  the  following  form  ;— 


187U 

Nov.  22. 
1872. 
Feb.  9, 

The  proTiflO  m 
sec.  28  of  the 
Reform  AcV 
1882,  BE  to  the 
payment  of 
rates,  in  cases 
of  suooessiTe' 
occupation 
under  that 
Act,  applies 
also  to 
Buoceflsiye 
occupation 
under  the 
Bepretenta- 
tion  of  the 
People  Act, 
1867. 

J9>2d^  there- 
fore, that  a 
claim  in 
respect  of 
Buooessive 
occupation 

The  facts  proved  before  the  Revising  Barrister  were  under  the  Act 

nf  1 8fl7  fma. 

that  Thomas  Moger,  up  to  February,  1871,  and  for  a  valid  where 

1  ,•  •  i_j  •   3       \,  •       -n        J '      the  rates  had 

long  time  previous,  had  occupied  a  house  m  Paradise  been  paid, 
Street,  in  the  said  city  and  borough,  for  which  he  paid  J^^^ho 

second  house, 
the  cUimant  was  not  rated,  and  the  payment  of  rates  had  been  made  by  the  landlord 
nnder  his  agreement  with  the  claimant. 


Moger,  Thomat 

7,  Taylor* 9 
Court,  Bath 

Houses  in 
succession 

7,  TayUyi>» 

Court,  from  13, 

Paradite  Street, 

Lynambeand 

Widnambe 
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1871.  a»  annual  rent  of  £6,  and  was  duly  rated  to  all  rates 
MooBB  wiade  for  the  relief  of  the  poor  during  the  time  of  his 
EscoTT.  occupation,  and  had  paid  all  rates  payable  by  him  in 
respect  of  the  premises  so  occupied  by  him.  That  in 
the  month  of  February ,  1871,  he  removed  direct  into 
and  occupied  a  house  in  Taylor's  Court,  in  the  said 
city  and  borough,  for  which  he  agreed  to  pay  an 
annual  rent  of  £8,  his  landlord  agreeing,  at  the  same 
time,  to  pay  the  rates.  In  the  month  of  April,  in 
the  same  year,  a  rate  was  duly  made  for  the  relief  of 
the  poor  of  the  parish,  in  which  the  said  house  in 
Taylors  Court  is  situate,  in  which  rate  the  name  of 
Thomas  Moger  did  not  appear,  nor  did  Thomas  Moger 
make  any  claim  to  have  his  name  placed  upon  the 
rate-book,  nor  were  any  circumstances  shown  which 
would  enable  liim  to  avail  himself  of  the  benefit  of 
the  19th  section  of  "the  Poor  Rate  Assessment  and 
Collection  Act,  1869 ;  "  but  all  rates  payable  in  respect 
of  the  premises  occupied  by  him^  were,  previous  to  the 
20th  day  of  July,  1871,  paid  by  his  landlord. 

It  was  contended  on  behalf  of  Thomas  Moger,  that 
since  by  the  59th  section  of  the  ''  Representation  of 
the  People  Act,  1867,"  this  Act,  so  far  ajs  is  consistent 
with  the  tenor  thereof,  should  be  construed  as  one 
with  the  enactments  for  the  time  being  in  force 
relating  to  the  Representation  of  the  People  and 
with  the  Registration  Acts,  in  all  cases  of  successive 
occupation,  so  referred  to  in  the  26th  section  of  the 
same  Act,  although  the  annual  value  of  the  premises 
occupied  be  imder  £\0,  the  right  to  be  registered 
depends  not  upon  the  occupier  having  been  rated  in 
respect  of  the  premises  occupied  by  him  during  the 
time  of  such  occupation,  as  required  by  the  3rd  section 
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of  the  same  Act,  but  upon  the  fact  that  all  poor  rates       1871. 
"which  shall  have  become  payable  from  him,  have  been 


EaooTT. 
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actually  paid,  as  in  the  case  of  the  successive  occupa-      ^  ▼. 
tion  of  houses  of  the  anaual  value  of  £10,  under  the 
28th  section  of  the  2  Will.  4s,  c.  45. 

The  Revising  Barrister  was  of  a  different  opinion, 
and  disallowed  the  claim  of  Thomas  Moger,  on  the 
ground  that  he  had  not  been  rated,  had  not  claimed  to 
be  rated,  and  was  not  within  the  operation  of  the  19th 
section  of  the  '*  Poor  Bate  Assessment  and  Collection 
Act,  1869/* 

If  the  Court  should  be  of  opinion  that  this  was 
wrong,  then  the  Register  was  to  be  amended,  and 
Thomas  Moger*s  name  was  to  be  inserted  in  the  list  of 
voters  for  the  said  city  and  borough  of  Bath. 

[Other  appeals  were  consolidated]. 

T.  W.  Saunders,  for  the  appellant.  The  question  is 
whether  under  the  "  Representation  of  the  People  Act, 
1867,"  where  the  claim  is  in  respect  of  the  successive 
occupation  of  dwelling-houses,  it  is  essential  to  the 
acquisition  of  the  franchise  that  the  claimant  should 
have  been  rated  in  respect  of  the  second  house.  Under 
2  Wm.  4,  c.  45,  it  has  been  decided  not  to  be  so 
(Rogers  v.  Lewis)  (a);  and  it  is  submitted  that  the  same 
rule  must  prevail  under  the  more  recent  Act.  The 
sections  of  the  ''  Representation  of  the  People  Act, 
1867/'  material  to  this  inquiry,  are  ss.  3  and  26.  Sect. 
26  enacts,  that ''  different  premises  occupied  in  imme- 
diate succession  by  any  person  as  owner  or  tenant 
during  the  twelve  calendar  months  next  previous  to 

(a)  K,  dt  0.  279 ;  S.  C,  7  C.  B.,  N.  S.  29. 
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1871.  ^^^  ^^^  ^^y  ^^  ^^^7i  ^^  ft^7  year,  shall,  unless  and 
-  except  as  herein  is  otherwise  provided,  have  the  same 
effect  in  qualifying  such  person  to  vote  for  a  county 
or  borough,  as  a  continued ,  occupaiion  of  the  same 
premises  in  the  manner  herein  provided."  That  section 
says  nothing  in  terms  as  regards  rating,  and  it  is 
submitted  that  it  only  deals  with  that  to  which  it  in 
terms  relates,  viz.,  "occupation,"  and  that  its  effect 
is  to  require  the  same  character  of  occupation  where 
the  occupation  is  successive,  as  sect.  3  requires  where 
the  occupation  is  continuous.  The  occupation  which 
qualifies  under  the  '*  Representation  of  the  People  Act, 
1867/'  differs  widely  from  that  under  the  Reform  Actc 
Under  the  Reform  Act  a  person  might  occupy  by  his 
goods>  and  his  occupation  might  be  joint  Under  the 
"  Representation  of  the  People  Act,  1867/'  the  occupa- 
tion must  be  personal,  and  joint  occupancy  is  forbidden. 
Even  assuming  the  rating  clauses  in  sect  3  would,  bat 
for  sect  59,  be  applicable,  sect  59,  by  incorporating  the 
proviso  in  sect  28  of  the  Reform  Act,  prevents  their 
application,  and  the  reasoning  in  Rogers  v.  Levns  (a)  is 
precisely  in  point.  As  to  the  payment  of  the  rates  for 
the  second  house,  no  question  is  raised;  and,  at  all 
events,  the  rates  have,  in  fact,  been  paid  under  an 
agreement  with  the  landlord. 

Oorst,  for  the  respondent  That  the  question  here 
raised  arises  under  the  '^  Representation  of  the  People 
Act,  1867/'  is  not  denied.  Nor  could  it  be,  since  the 
subject  of  occupation  is  admittedly  in  value  under 
£10.  The  question  then  must  turn  on  ss.  3  and  26  of 
that  Act    Reading  ss.  3  and  26  together,  the  effect 

(o)  K.  dt  G.  279  J  S.  C,  7  C.  B.,  N.  S.  29. 
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is  the  same  aa  if  in  sect.  3  the  word  dwelling-  1871. 
house  were  read  "  dwelliDg-houses  in  succession/'  jj/loqeb. 
Substituting  those  words  in  sect  3,  we  find  an  express  ^' 

provision  (as  much  applicable  to  "  dwelling-houses  in 
succession/'  as  to  a  ''dwelling-house"),  that  the 
occupier  must  have  been  rated  during  the  time  of  his 
occupation.  By  the  terms  of  sect.  26,  successive 
occupation  is  to  have  the  same  effect  in  qualifying  as 
"continued  occupation  in  the  manner  herein  {Le.» 
in  the  'Representation  of  the  People  Act,  1867/) 
provided!*  One  incident  of  the  mawner  of  occupation 
therein  provided  is,  that  the  person  should  have  been 
rated.  Sect.  59  of  the  *'  Representation  of  the  People 
Act,  1867,"  which  has  been  relied  on  contra,  does  not 
affect  the  case.  That  section  only  provides  that  the 
Reform  Act  and  the  '' Representation  of  the  People 
Act,  1867/'  are  to  be  read  together,  so  far  as  is  con- 
sistent with  the  tenor  of  the  later  Act ;  and  does  not 
therefore,  deal  with  the  case  of  the  two  being  incon- 
sistent. And  similarly  the  saving  of  the  provisions  of 
former  Acts  by  the  Act  of  1867,  is  not  absolute,  but 
only  subject  to  the  provisions  of  the  saving  Act 

Saunders  in  reply. 

Our.  ad,  vuU. 

The  judgment  of  the  Court  (a)  was  now  (Feb.  9, 
1872)  delivered  by  Brett,  J.  In  this  case  Thomas 
Moger  claimed  to  have  his  name  inserted  in  the  list  of 
voters  for  the  city  and  borough  of  Bath. 

His  name  appeared  upon  the  list  of  claimants  as  an 
occupier  of  a  house,  7,  Taylor's  Courts  in  immediate 
succession  to  his  occupation  of  a  house,  13,  Paradise 

(a)  WUUij  J.,  Bykf,  J.,  and  BreU,  J, 


^ 
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1871  Street.  It  was  proved  that  the  claimant  had  occupied 
'  13,  Paradise  Street  for  a  long  time  previous  to,  and  up 
to  February,  1871,  at  a  rent  of  £6  per  annum,  and 
that  he  was  duly  rated  to  all  poor  rates  made  during 
the  time  of  such  occupation,  and  had  paid  all  rates 
payable  by  him  in  respect  of  the  premises,  during  such 
occupation.  In  February,  1871,  the  claimant  moved 
direct  into,  and  occupied  7,  Taylor^s  Court,  for  which 
he  agreed  to  pay  an  annual  rent  of  £8,  his  landlord 
agreeing  to  pay  the  rates.  A  poor  rate  was  made  in 
April,  187  U  in  which  the  claimant's  name  did  not 
appear ;  he  did  not  claim  to  be  rated ;  he  was  not 
entitled  to  the  benefit  of  sect.  19  of  the  "  Poor  Rate 
Assessment  and  Collection  Act,  1869  ;"  but  all  rates 
payable  in  respect  of  7,  Taylor* 8  Court  were,  previous 
to  the  20th  of  July,  1871,  paid  by  his  landlord. 

The  Revising  Barrister  disallowed  the  claim.  It 
was  contended,  on  behalf  of  the  claimant,  that  this 
decision  was  erroneous;  that  it  was  not  necessary  that 
the  claimant  should  be  rated  in  respect  of  the  second 
house,  if  he  paid  all  rates  payable  in  respect  of  it ; 
tliat  he  had,  by  the  hands  of  his  landlord,  paid  all 
such  rates.  It  was  contended,  on  behalf  of  the 
respondent,  that  according  to  sections  3  and  26  of  the 
"Representation  of  the  People  Act,  1867/'  it  was 
necessary,  in  order  to  entitle  the  claimant  to  be 
registered,  that  he  should  not  only  have  paid  all  rates 
payable  in  respect  of  the  second  house  held  in 
inmiediate  succession,  but  that  he  should  also  have 
been  rated  to  such  rates ;  and,  further,  that  the 
claimant  had  not  paid  in  this  case  the  rates  payable  in 
respect  of  the  second  house. 
As  to  the  first   point,   inasmuch   as  both   houses 
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occupied   by   the   claimant   were   below   the  annual        1871. 

value  of  <f  10,  the  question  is,  whether   sect.    26    of  — — - 

the  Act  of  1867  deprives  the  occupier  of  a  house  in  ▼. 

ESCOTT. 

immediate  succession  within  the  year,  and  which 
house  is  of  a  less  value  than  £10  a  year,  of  the 
privilege  contained  in  the  proviso  to  section  28  of 
2  Will.  4,  c.  44,  as  interpreted  in  Rogers  v.  Lewis  (a). 

According  to  that  proviso,  as  interpreted  by  that 
case,  it  is  sufficient  for  such  an  occupier  to  have  paid 
all  rates  due  in  respect  of  the  second .  house,  though 
he  be  not  rated  in  respect  of  such  house,  if  he  has 
been  rated  in  respect  of,  and  has  paid  all  rates  due  in 
respect  of  the  first  house.  Now,  by  sect.  3  of  the  Act 
of  1867,  the  inhabitant  occupier  of  a  dwelling-house, 
in  order  to  entitle  himself  to  be  registered,  must  have 
occupied  it,  i.e.,  the  one  dwelling-house,  for  twelve 
months,  &c.,  and  must  have  been  rated  in  respect  of  it, 
and  must  have  paid  all  rates  payable  in  respect  of  it. 
Section  26  deals  with  one  only  of  these  conditions, 
namely,  that  of  the  occupation,  and  enacts  that  the 
occupation  of  different  premises  in  immediate  succes- 
sion shall  have  the  same  effect  as  a  continual  occupation 
of  the  same  premises.  There  are  added  the  words, 
"  in  the  manner  herein  provided."  These  words  might, 
at  first  sight,  seem  to  refer  to  an  occupation  , 
accompanied  by  a  being  rated  and  a  payment  of  rates. 
But  these  conditions  are  not  the  manner  of  occupation  ; 
they  are  other  conditions  required  to  be  fulfilled  when 
the  claimant  has  satisfied  the  condition  as  to 
occupation.  These  words  seem  to  refer  to  the  necessity 
of  a  separate,  as  distinguished  from  a  joint  occupier. 
Sect.  26,  therefore,  does  not  interfere  with  any  obliga- 

(a)  K.  it  0.  279  ;  S.  C,  7  C.  A,  N.  S.  29. 
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1871.        *^^°»  ®^  *^y  privilege,  attaching  to  the  questions  of 
being  rated,  and  of  the  payment  of  rates. 

Those  obligations  and  privileges  are  regulated  by 
other  enactments.  By  sects.  3  and  26,  if  there  were  no 
other  enactments  applicable,  it  would  seem  that  the 
occupier  of  two  houses  in  immediate  succession, 
claiming  to  be  registered  in  virtue  of  the  qualification 
contained  in  the  Act  of  1867  must  have  been  rated, 
and  must  have  paid  the  rates  in  respect  of  both  houses. 
But  by  sects.  66  and  59  of  the  Act  of  1867,  the 
proviso  in  sect.  28  of  the  2  Will.  4,  c.  45,  is  applicable 
to  the  case  of  houses  occupied  in  immediate  succession, 
according  to  the  Act  of  1867,  unless  it  be  inconsistent 
with  sect.  26  of  the  new  Act 

According  to  the  interpretation  we  have  given  to 
sect  26  of  the  new  Act  with  reference  to  sect.  3  of  the 
same,  there  is  no  inconsistency  between  it  and  the 
proviso  to  sect  28  of  the  old  Act  It  follows  that  the 
proviso  is  applicable  to  the  cases  of  occupation  in 
immediate  succession  under  the  new  Act ;  and  that  in 
such  cases  the  occupier  may  be  registered,  if  he  has 
been  rated,  and  has  paid  all  rates  in  respect  of  the  first 
hous^  and  has  paid  all  rates  payable  in  respect  of  the 
second  house,  though  he  has  not  been  rated  in  respect 
of  it  The  reason  given  in  Rogers  v.  Lewis  for  the 
distinction  between  the  first  and  second  houses  is  as 
applicable  in  the  cases  of  successive  occupation  under 
the  new  as  under  the  old  Act 

The  second  point  is  whether  the  claimant  can  be 
said  to  have  paid  the  rates  payable  in  respect  of  the 
second  house.  He  has  not  paid  them  with  his  own 
hand.  He  has  not  been  released  from  payment,  nor 
can  he  be  deemed  to  have  paid  by  virtue  of  the 


MOOEB 
T. 
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"  Poor  Rate  Assessment  and  Collection  Act,  1869."  The  1871. 
question  is  whether  without  recourse  to  that,  or  any 
other  statute,  he  can  be  said  to  have  legally  paid  the 
rates.  We  are  of  opinion  that  it  can  properly  be  said 
that  he  has  legally  paid  the  rates.  By  virtue  of  the 
agreement  between  him  and  his  landlord,  the  actual 
payment  of  the  rates  by  the  landlord  in  this  case  is  a 
legal  payment  by  the  tenant  [Cook  v.  Lucked)  (a).  We 
are  of  opinion  in  the  result  that  the  claimant  was 
entitled  to  be  registered,  and  that  the  decision  of  the 
Revising  Barrister  was  wrong,  and  must  be  reversed, 
and  the  claimant's  name  must  be  inserted  in  the 
register. 

Decision  reversed. 

Attorneys — For  Appellant,   Rogeraon    <&   Ford, 

agents  for  John  Ricketis. 
For  Respondent,  Mavle  <&  Rcbertsoju 


FmTH  AND  Another,  Appellants;  Overseers     iVw. is. 
OF  WiDDiooMBE  IN  THE  MooR,  Respondents.   ^^^^^ 

iSl2  occupier 

THE  case  stated  :—  (Btating  "land 

as  occupier  " 

At  a  Court  held  by  the  Revising  Barrister  for  the  aa  the  nature 

of  qualifica- 

eastem  division   of  the  county  of  Devon,  Frederick  tion)  was  sent 
Ha/nd  Firth  claimed  to.  have  his  name  inserted  in  on  the  25th  of 
the  list  of  £12  occupiers  for  the  parish  of  Widdicombe  miSSw  it^^ 
in  the  Moor.  ^°"**y^  ^®  ^ 

vnM»c^.u>w.  county  instead 

of  the  borough 
form  of  claim.  Held,  nerertheless,  that  the  borough  form  (as  applied  by  81  A  82  Vict.  c. 
6S,  s.  17,  and  6  &  7  Vict,  a  18,  s.  15,  to  i612  occupiers)  was  sumcientiiy  complied  with. 

(a)  1  LiU».  432 ;  S.  C,  2  C.  B.  168. 
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1871.  Robert  Ford  Tucker  duly  objected  to  his  name  being 

so  inserted. 


FiBTH    AND 

Anothee  It  was  proved  that  the  said  F,  H.  Firth  had,  on  the 

OvKBSEEBs  OF  29th  dav  of  August  1871,  sent  to  the  overseers  of  the 

WiDDICOMM  .  .  . 

IN  THE       said  parish  a  notice  of  claim  in  the  words  and  figures 

MOOB.  - ,, 

following : — 

Notice  of  Claim. 
To  the  overseers  of  the  parish  of  Widdicambe  in  the 
Moor, 
I  hereby  give  you  notice  that  I  claim  to  be  inserted 
in  the  list  of  voters  for  the  division  of  East  Devonshire^ 
and  that  the  particulars  of  my  place  of  abode  and 
qualification  are  stated  in  the  column  below. 
Dated  the  25th  day  of  August,  in  the  year  1871. 

(Signed)        F,  H,  Firth. 


Frederick 
ffand  Firth 

Oreat  Cator 

Land  aft 
occupier 

Oreat  Cator 

It  was  proved  to  the. Revising  Barrister  that  the 
said  F.  JJ.  Firth  was  entitled  on  the  31st  day  of  J%dy^ 
last  pasty  to  have  his  name  inserted  in  the  said  list  in 
respect  of  the  qualification  described  in  the  said  notice 
of  claim,  and  that  the  land  occupied  by  him  was  of 
the  value  of  more  than  £50  a  year. 

There  was  no  evidence  that  any  list  of  persons 
claiming  to  have  their  names  inserted  in  the  said  list 
of  £12  occupiers  had  been  published  by  the  overseers 
of  the  said  parish. 

It  was  contended  by  the  ^aid  objector  that  the 
notice  was  insufficient,  because  it  did  not  show  in  what 
list  the  said  F,  H.  Firth  claimed  to  have  his  name 
inserted. 
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It  was  contended  by  the  said  F.  H.  Firth,  that  the        1871. 
notice  was  to  the  like  e£fect  as  the  form  of  notice  given  "z 

®  FiBTH  A2a> 

by  6  Vict  c.  18,  Sched.  B,  No.  6,  and  that  the  date  at      Anotheb 
which  the  notice  was  sent  to  the  overseers  sufficiently  Ovsbsbbbs  of 
indicated  the  list  in  which  he  desired  his  name  to  be  in  thb  Moor. 
inserted. 

The  Revising  Barrister  held  that-,  the  Legislature 
having  by  6  Vict  c.  18,  &  4,  appointed  a  form  in  which 
persons  should  claim  to  be  placed  on  the  register  of 
voters  for  a  county,  and  by  31  &  32  Vict.  c.  58,  s.  17, 
taken  in  conjunction  with  6  Vict,  c.  18,  s.  15,  having 
expressly  appointed  a  different  form  in  which  persons 
should  claim  to  be  plaoed  on  the  list  of  £12  occupiers, 
the  first  form  was  not  applicable  to  a  claim  to  be 
placed  on  the  list  of  £12  occupiers,  but  that  a  notice 
of  claim  to  be  placed  on  such  list,  should  show  on  its 
face  that  it  was  a  claim  to  be  placed  on  that  list,  and 
not  a  claim  to  be  placed  on  the  register  sent  in  too 
late 

He,  therefore,  refused  to  insert  the  name  of  F.  H, 
Firth  in  the  said  list^ 

William  Avery  claimed  to  have  his  name  inserted 
in  the  said  list,  under  precisely  similar  circumstances. 

The  Revising  Barrister  refused  to  insert  his  name  in 
the  list  on  the  same  ground. 

The  appeals  were  consolidated. 

The  question  for  the  opinion  of  the  Court  was 
whether  the  said  notices  of  claim  were  sufficient. 

If  the  Court  was  of  opinion  that  the  said  notices 
were  sufficient,  then  the  said  list  was  to  be  amended 
by  inserting  the  names. 

If  of  a  contrary  opinion  the  said  list  was  to  remain 
unaltered. 

VOL.  I.     H.  a  St  s 
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1871.  ^-  Lewis  ioT  the  appellanta    The  Revising  Barrister 

— has  refused  to  place  the  claimant  on  the  list  of  £12 

Firth  and  *^ 

Another  occupiers,  on  the  ground  that  the  claim  did  not  show 
Overseers  of  on  its  face  that  it  was  a  claim  to  be  placed  on  that  list. 
IN  THK  MooB.  l^ut  that  it  was,  in  fact,  such  a  claim  will  be  presumed. 
The  time  for  claiming  to  be  put  on  anj  other  list  had 
gone  hj,  so  that  the  £12  list  was  the  only  one  to 
which  the  claim  could  relate.  On  similar  grounds,  in 
Larnhertv.  The  Overseei^s  of  St  Thomas,  New  Sarum  (a), 
u  notice  of  objection  was  upheld.  There,  although 
the  notice  of  objection  did  not  follow  the  form  in  the 
statute,  it  was  upheld  as  being  to  the  like  effect  with 
that  form,  there  being  but  one  list  to  which  the  notice 
could  have  been  intended  to  relate.  The  objection 
that  the  claim  does  not,  on  its  face,  state  to  what  list 
it  refers  may,  however,  be  answered  by  the  remark 
that  there  is  no  necessity  it  should  do  so.  No  such 
formality  is  imposed  by  any  statute.  The  form,  which 
should  have  been,  and  which  as  is  submitted,  has  been, 
substantially  followed,  is  No.  6,  Schedule  B,  to  6  Vict. 
c.  18.  The  6  Vict.  c.  18,  a  15,  having  rendered  that 
form,  or  one  to  the  like  effect,  a  sufficient  form  of 
claim  in  boroughs,  the  31  &  32  Vict.  c.  58,  s.  17,  has 
extended  it  (with  the  necessary  variations)  to  claims 
by  £12  occupiers  in  counties.  It  is  true  the  Revising 
Barrister  has  held  here  that  the  notice  of  claim  was 
not  to  the  like  effect  with  Form  No.  6  in  Schedule  R 
But  in  that  it  is  submitted  he  was  wrong.  ' 

No  one  appeared  on  behalf  of  the  respondents. 

WiLLES,  J.     I  am  of  opinion  that  the  notice"  of 

(o)  2  Lvtw.  Til  \  S.  a,  12  C  B,  642. 
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claim  was  not  open  to  the  objectioa  which  was  taken,        1871. 
and  that  the  decision  of  the  Revising  Barrister  was  ~ 

f  IRTH    ANIJ 

Wrong.    The  decision  seems  to  have  proceeded  on  the      anotheb 
notion  that  a  jP12  occupier,  who,  at  the  time  when  he  Ovebseebs  of 

WiDDlCOMBE 

sends  in  his  claim,  can  only  claim  as  such  occupier,  tN  the  Moor. 
and  who  describes  his  qualification  "  land  as  occupier," 
fails  to  give  sufficient  information  to  the  overseei*s  to 
enable  them  to  put  his  name  on  the  proper  list 

After  carefully  searching  the  statutes^  I  am  unable 
to  find  anything  which  applies,  except  sect  17  of  31 
&  32  Vict,  c  58,  which  refers  us  back  to  6  &  7  Vict. 
c;  18,  s.  15,  nor  do  I  find  anything  there  which  renders 
it  incumbent  on  a  claimant  to  state  in  his  notice  to 
the  overseers  on  which  list  he  claims  to  be  put.  If, 
indeed^  it  were  necessary,  I  think  that  under  the 
circumstances  of  this  case  the  notice  might  be  con- 
strued as  relating  to  the  pai'ticular  list.  But  my 
judgment  does  not  proceed  on  that>  but  on  the 
ground  that  there  is  no  such  requirement  in  the  statute 
either  directly  or  by  inference. 

The  Act  which  imposes  on  overseers  the  duty  of 
making  out  a  list  of  £12  occupiers  in  counties,  is  the 
30  &  31  Vict.  c.  102.  The  15th  section  of  6  &  7  Vict. 
c.  18,  which  deals  with  claims  by  persons  omitted 
from  the  borough  lists,  is,  by  31  &  32  Vict.  c.  58,  s.  17, 
rendered  applicable  with  the  necessary  variations  to 
the  £12  occupier  lists  in  counties.  For  boroughs  two 
forms  are  provided,  Nos.  6  and  7  in  Schedule  B.  Now, 
if  we  take  No.  6,  as  the  proper  precedent  (bearing  in 
mind  that  the  analogy  rather  than  the  precise  form 
there  given  is  to  be  adhered  to),  Form  No.  6  has,  in 
my  judgment,  been  sufficiently  followed.  But  even  if 
reading  No.  6  as  a  claim  in  respect  of  property*  and 

2  z  2 
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1871.       ^^-  7  as  a  claim  other  than  in  respect  of  property,  viz:, 
■^'i  as  a  freeman,  we  thence  infer  an  indication  (though  I 

Firth  and  '  ^       ^ 

Another  think  it  would  be  an  over-refinement)  that  the 
Overseers  of  particular  list  should  be  pointed  out  by  the  claimant, 
IN  THE  MooB.  I  think  that  here  he  has  done  so  sufficiently.  There  is 
a  substantial  compliance  with  Form  No.  6 ;  and, 
although,  from  the  difference  between  counties  and 
boroughs,  an  exact  compliance  is  not  possible,  every- 
thing really  essential  is  given  by  this  notice.  I  think 
the  decision  should  be  reversed. 

Keating,  J.  I  am  of  the  same  opinion.  In 
boroughs  it  is  the  duty  of  the  overseers  to  make  out 
the  lists,  all  persons  omitted  by  them  having  a  right  to 
claim,  and,  if  qualified,  to  be  inserted  therein.  In 
counties,  before  "The  Representation  of  the  People 
Act,  1867,""  all  persons  not  on  the  register  had  to  send 
in  claims.  That  Act,  having  created  the  £12  occupation 
franchise,  imposed  on  overseers  in  counties  a  new  duty 
(similar  to  that  which  had  previously  existed  in  boroughs) 
of  making  out  a  £12  occupation  list.  Doubts, 
however,  having  been  entertained  as  to  claims  by 
persons  omitted  from  such  list,  aeci  17  of  31  &  32 
Vict.  c.  58,  was  passed,  enabling  persons  so  omitted  to 
claim  in  the  same  way,  as  nearly  as  circumstances 
admit,  as  claimants  in  boroughs.  In  boroughs,  a  claim 
might  be  made  either  as  occupier  or  as  freeman  ;  but 
a  claimant  was  not,  as  appears  from  Form  No.  6, 
Sched.  B,  bound  to  state  in  his  notice  that  he  claimed 
as  occupier,  because  that  was  sufficiently  indicated  by 
his  not  claiming  as  a  freeman.  Thus  the  claim  in 
No.  6,  Schedule  B,  is  simply  a  claim  for  insertion  in 
the  list  "  of  persons  entitled  to  vote,"  whereas  that  in 
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No.  7  is  for  insertion  in  the  list  "  of  persons  entitled       1271. 
as  freemen  to  vote ; "  so  that  a  freeman  must  claim  ~         ~ 

'  FiBTH   AND 

specifically.     The  Revising  Barrister  appears  to  have      Another 

wm 

thought,  reading  31  &  32  Vict  c.  58,  s.  17  in  connection  Ov  erske^  of 

,  WiDDIOOMBB 

With  6  Vict  c.  18,  8.  13,  that  the  claimant  ought  to  in  the  Moor. 
specify  in  his  notice,  that  he  claimed  to  be  put  on  the 
£12  occupation  list.  Such  a  provision,  if  it  existed, 
would  seem  almost  useless,  because  one  fails  to  see  on 
what  other  list  the  claimant  could  be  put.  Like  my 
brother  WiUes,  however,  I  have  looked  through  the 
statutes,  but  without  being  able  to  find  any  such 
obligation.  That  was  the  only  point  reserved,  and  the 
decision  on  it  was,  in  my  judgment,  wrong,  and  should 
be  reversed. 

Brett,  J.  The  point  raised  is  whether,  assuming 
the  qualification  sufficiently  described  (for  as  to  that 
no  objection  was  raised),  the  notice  ought  to  show  in 
addition  on  what  list  the  claimant  claimed  to  be  put 
In  counties  the  practice,  as  regulated  by  6  &  7  Vict 
c.  18,  was  that  the  overseers  first  gave  notice,  and  then 
claims  in  the  Form  No.  2,  Schedule  A,  were  sent  in. 
In  boroughs,  the  overseers  made  out  a  list,  and  persons 
omitted  therefrom  had  to  send  in  to  the  overseers 
claims  in  Form  No.  6,  Sechdule  B ;  or,  if  omitted 
from  the  list  of  freemen,  to  the  town  clerk,  in  Form 
No.  7,  Schedule  B.  When,  under  "  The  Representation 
of  the  People  Act,  1867,"  the  £12  occupation  franchise 
was  introduced  in  counties,  the  Legislature,  adopting 
the  mode  of  regulating  the  lists  hitherto  in  force  only 
in  boroughs,  required  the  overseers  to  make  out  a  list 
of  persons  entitled  in  respect  of  such  occupation ;  and 
persons  omitted  from  such  list  hiwl  (by  31  &  32  Vict 
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1871        ^'  ^^'  ®*  ^^  '  ^^^  6  &  7  Vict.  c.  18,  &  15),  to  give  notice 
of  their  claims  in  the  same  mode  as  persons  omitted 


FlBTH  AND 

Another  from  the  lists  in  boroughs. 
Overseers  of  The  Revising  Barrister  in  deciding  this  case  observes 
IN  THE  Moor.  *'  that  the  Legislature  having,  by  6  Vict.  c.  18,  s.  4, 
appointed  a  form  in  which  persons  should  claim  to  be 
placed  on  the  register,"  and  "  by  31  &  32  Vict.  c.  5&, 
s,  17,  taken  in  conjuAction  with  6  Vict  c.  18,  s.  15," 
''  a  different  fonxv,  in  which  persons  should  claim  to  be 
placed  on  the  list  of  <f  12  occupiers."  So  much,  in  a 
sense,  is  true,  for  the  form  (to  he  followed  as  nearly 
as  possible)  is  not  No,  2,  Schedule  A,  but  No.  6, 
Schedule  6.  He  then  proceeds  to  draw  this  con- 
sequence, viz.,  "  that  the  first  form,"  i.  e.j  No.  2, 
Schedule  A,  "  is  not  applicable  to  a  claim  to  be  placed 
on  the  list  of  £12  occupiers,  but  that  a  notice  of  claim 
to  be  placed  on  such  list  should  show,  on  its  face,  that 
it  is  a  claim  to  be  placed  on  that  list,  &c." 

The  consequence  which  the  Revising  Barrister  thus 
draws  from  his  premises  appears  to  me  erroneous,  for 
in  the  language  of  the  liCgislature  I  can  see  nd  such 
obligatiou  as  he  there  state&  He  has,  I  think,  failed 
to  observe  that  for  the  purposes  of  this  case  (taking 
31  &  3^  Vict  c.  58,  8.  17,  in  conjunction  with  6  &  7 
Victc.  18,  s,  15),  Form  No.  2,  Schedule  A,  i^nd  No.  6, 
Schedule  B  are  substantially  the  same ;  asii,  conse- 
quently,  that  the  latter  form  has  been  sufficiently 
followed.  I  think  we  ought  not  to  engraft  on  thq 
language  of  the  Legislature  an  obligation  such  as  he 
has  here  sought  to  impose. 

Collier,  J.  The  31  &  32  Vict.  c.  58,  s.  17,  enacts 
that  the  15th  sectiun  of  6  &  7  Vict  c.  18,  shall  apply 
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to  the  list  of  £12  occupiers  in  counties ;  but  when  we        1871. 
turn  to  the  latter  Act,  we  find  that  the  forms  there 


FiBTH  AND 

given  are  not  precisely  applicable,    but  should    be      Anotheb 
applied,  as  nearly  as  possible.     The  notice  appears  to  Overseers  of 

...  ,  -xi        -O  -KT  /.        WiDDICOMBE 

me    m    substantial    accordance    with   i^orm  rio,    o,  ux  the  Moor. 
Schedule  B,  and  therefore  sufficient. 


Decision  reversed. 

Attorneys  for  Appellants,  Ooode,  Kingdon  &  Cotton, 

for  Daw  <fe  Son^  Exeter, 


Buckley,  Appellant ;  Wriqley,  Respondent. 

Nov,  21. 

'pHE  case  stated  :—  ^  ^^^  of 

This  was    an   appeal   from   the   decision  of   the  ^^yuldout 
Bevising  Barrister  for  the   southern  division  of  the  ^^^^il?!;^,, 

®  IQ  improving^ 

West  Riding  of  Yorkshire.  their  property 

•^    •'  IB  not  a 

The  names  of  the  appellant  and  forty-seven  other  "charge "to 

,    '^  "^  be  deducted 

personB  were  in  the  list  of  voters  for  the  southern  in  asoextaimng 

the  net  annual 

division  of  the  West  Riding  of  Yorkshire,  for  qualifi-  value  for  the 
cations  described  as  "share  of   freehold  houses  and  j^JS^ae. 
lands "  in  the  township  of  Saddleworthy  called  Vailei/  common  hi /» 
Cottages,  Woodend,  near  Mossier/,  and  the  said  appel-  f  q^^^^^ 
lant  and  forty-seven  other  persons  were  duly  objected  to  o'  ^^  <^^"^ 
as  not  being  entitled  to  have  their  names  retained  in  £2i  19<.  id, 

in  laying  on  a 

the  said  list  of  voters.  supply  of 

The  conveyance  of  the  property  was  in  fee-simple,  convenience  of 

and  dated  in  January,  1870,  and  was  to  Robert  Shaw  For'thiBML*^ 

Buckley  and  another,  in  trust  for  themselves  and  forty-  jfiu  wm 

charged,  but 
if  the  whole  outlay  were  deducted  in  the  year  of  qualification,  the  annnil  value  would 
not  hare  been  suflBcient  for  each  landlord  to  have  a  freehold  of  iOa.    Held,  that  such 
deduction  should  not  be  made. 


T. 

Wbiolbt. 
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1871.       ^^^  other  persons  (including  the  appellant)  in  forty** 
BucKLiY      e^glit  equal  undivided  shares  as  tenants  in  common. 

The  gross  annual  rental  at  the  date  of  the  coih 
veyance,  and  thenceforward  up  to  June^  1871,  was 
£141  14a  4d.  ;  but  for  the  year  between  the  31st  of 
July,  1870,  and  the  31st  of  July,  1871,  the  gross 
annual  rental  was  £143  2&  10(2.,  the  increased  rent  of 
£1  88.  6(2.  being  occasioned  by  the  bringing  into  the 
dwelling-houses  a  supply  of  water  from  the  Aahtimr 
under-Lynet  Staleybridye,  and  Dukinfield  Waterworks, 
and  such  bringing  in  of  water  was  a  convenience  to 
the  tenants,  who  were  charged  in  respect  of  it  an 
increased  rent,  and  the  increase  of  rent  took  place  in 
Jtine,  1871,  when  such  water  supply  commenced. 
Thus  the  gross  annual  rental  of  the  property  during 
the  year  between  the  3 1st  of  July,  1870,  and  the  3l8t 
of  July,  1871,  was  £141  14«.  4d.  plus  £1  8s.  6d.  (the 
increase  of  rent  obtained  between  June,  1871,  and  the 
31st  oiJuly,  1871),  equal  to  £}43  2».  lOd. 

The  houses  were  managed  by  an  agent,  who  was 
paid  by  commission,  which  the  Revising  Barrister 
found  to  be  necessary,  and  who  expended,  during  the 
year  between  the  31st  of  July,  1870,  and  tiie  3 1st  of 
July,  1871,  in  repairs  and  otherwise,  in  respect  of  the 
houses  in  question  the  following  amounts,  which  the 
Revising  Barrister  held,  in  the  absence  of  any  other 
evidence,  to  be  necessary  expenses,  and  proper  to  be 
deducted  from  the  gross  annual  rental. 

£    8,    d. 

Chief  rent 4    11     6 

Right  of  way 1    10     0 


Carried  forward.        .         .616 
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8,     d. 


Brought  forward 

Repairs 

Commisssion     ....71 
Expended  for  laying  on  water  for 

use  of  tenants  of  the  houses.    .   21  19 


£ 

6    16 

26  15     0 
8 


Total    £61    17    3 

ivhich,  being  deducted  from  £143  2^.  10c?.,  the  gross 
annual  rent,  left  a  net  annual  rental  of  £81  5«.  Id. 
The  latter  sum,  being  equally  divided  among  the  forty- 
eight  tenants  in  common,  left  a  less  sum  than  400. 
annual  value  to  each. 

Upon  this  the  Revising  Barrister  disallowed  the 
votes  of  the  appellant,  and  of  the  other  forty-seven 
tenants  in  common,  whose  names  were  appended  to 
the  schedule  annexed  thereto.  In  all  other  respects 
the  appellant  and  the  forty-seven  other  persons  were 
duly  qualified. 

The  appeal  of  the  said  Jesse  Edward  Buckley,  and 
of  the  said  other  persons,  depended  upon  the  same 
decision  and  were  consolidated.  If  the  Revising 
Barrister  was  wrong  in  deducting  the  sum  of  £21 19«.  1  d. 
from  the  gross  rental,  for  the  purpose  of  estimating  the 
annual  value,  then  the  vote  of  the  appellant  was  to  bo 
allowed,  and  his  name,  and  the  names  of  the  said  other 
persons  in  the  schedule  thereto,  were  to  remain  in  the  list 
of  voters  for  the  southern  division  of  the  West  Biding 
of  Yorkshire  in  respect  of  the  said  qualification.  If 
right,  then,  the  votes  were  to  be  disallowed. 

C.  Bowen,  for  the  appellant.     The  landlords  were  in 
no  way  bound  to  lay  on  the  water  supply.   Their  doing 


1871. 


Booklet 

V. 

Wbiolet. 


664  MICHAELMAS  TERM, 

1871.       ^  ^^  ^  voluntary  act  on  their  part  to  improve  the 
~  property,  and  to  increase  its  annual  value. 


V. 

Wbiolet. 


[BbKtt,  J.  Does  not  the  KevifiiDg  Barrister  hold 
it  to  be  necessary t  to  command  the  increased  rent  ?] 

It  is  sm^ly  not  just  in  respect  of  that  which  in- 
creases the  value  for  all  succeeding  years  to  deduct  the 
whole  from  the  rental  of  one  year.  It  is  true  the 
Eevising  Barrister  calls  it  necessary,  but  can  his  saying 
so  make  that  necessary  which  evidently  is  not  so  ? 
This  is  not  a  "  charge  "  or  "  reprise  "  within  the  meaning 
of  the  statute,  8  H.  6.,  c.  7,  as  expounded  in  RoUeston 
V.  Cope  (a),  per  ffilleSf  J. : — 'First,  the  land  must  be 
freehold,  to  the  annual  value  of  40«.,  at  the  least, 
above  all  charges,  in  the  original  outre  lea  reprises, 
a  term  never  applied,  that  I  can  find,  to  a  paymeat 
which  redounds  to  the  permanent  benefit  of  the  owner 
of  the  land." 

The  Court  called  on 

Pickering,  Q.C.  {Monckfon  with  him),  for  the  re- 
spondent. The  Revising  Barrister  was  right,  for 
this  is  not  a  question  of  law  but  of  fact,  which 
it  was  for  him  to  decide,  and  which  he  has  decided, 
for  he  finds  this  expense  to  be  necessary.  The  Court 
will  not  reverse  his  finding,  unless  it  entertains  a  clear 
opinion  that  he  was  wrong. 

It  is  contended,  on  the  other  side,  that  the  payment 
is  a  voluntary  one.  So,  in  a  sense,  is  an  expenditure 
in  repairs.     A  landlord  may  repair,  or  refuse  to  repair, 

{a)  Ante,  p.  488.    L,  /?.,  6  C.  P.  301. 
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1^  house,  but  if  the  Revising  Barrister  finds  it  to  be  a       1871. 
necessary  expenditure  to  command  the  rent,  it  ceases 


WwaLKY. 


Buckley 

to  be  voluntary.  In  Hamilton  v,  Bass  (a),  the  question     ^_v. 
of  repairs  and  their  effect  upon  the  annual  value  of 
property  was  considered.    It  was  there  held  that  such 
expenses  should  be  deducted  from  the  annual  value. 

MaulSy  J.,  in  the  argument,  suggests — "  If  a  man 
occupies  a  piece  ol*  ground  which  is  worth  more  than 
40&  a  year  to  him,  becanse  he  grown  com  upon  it, 
which  sells  for  more  than  40«.,  surely  the  expenses  of 
cultivation  must  be  taken  into  the  account.  Manuring 
land,  for  the  purpose  of  renewing  its  productive  powers 
is  analogous  to  repairing  a  house/' 

[WiLLES,  J.  Are  we  to  take  the  word  *'  necessary  *' 
to  mean  that  the  owners  were  obliged  to  pay  ?  If  that 
be  conclusive,  what  question  is  there  for  the  Court  ?] 

It  is  contended  there  is  none ;  that  the  question  is 
one  of  fact,  and  is  concluded  by  the  finding. 

In  Moorhouse  v.  OUbertaon  (6),  it  was  decided  that 
the  votes  were  rightly  disallowed,  because  the  rent  was 
reduced  by  the  payment  of  a  water  rate  and  a  local 
Board  of  Health  rate,  whioh  the  landlords  had  under^ 
taken  and  bound  themselves  to  pay. 

[WiLLES,  J.  They  had  to  pay  the  rates  in  order  to 
keep  their  tenants.] 

It  is  submitted,  such  is  the  case  here,  that  the 


(a)  2  Lutw,  213  ;  S,  C.  12  C,  B.  631. 
(h)  2  Luiw.  260  i  S,C,UC.  B.  70. 
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1871.       Revising  Barrister  means  that  without  this  ezpenditore 
it  would  not  be  possible  to  secure  the  old  rent. 


Buckley 


V.  In  Coogan  v.  Luckett  (a\  it  was  held  to  be  a  question 

of  fact  for  the  Barrister,  what  was  the  clear  yearly  value 
of  premises,  ErUyS,  suggested  there  that "  the  fair  prin- 
ciple to  be  adopted  was  to  inquire  what  the  premises 
would  let  for  to  a  tenant,  and  deduct  therefrom  what  a 
tenant  would  ordinarily  have  to  pay." 

In  Sherlock  v.  Steward  (b),  the  Revising  Barrister 
found  that  a  payment  of  commission  for  collection  of 
the  rent  (which  reduced  the  yearly  value  below  40«.) 
was  necessary  from  the  nature  of  the  property ;  and  the 
Court  held  the  vote  to  be  rightly  disallowed,  feeling 
itself  bound  by  the  finding  of  the  case,  though  several 
of  the  judges  in  t«rms  declared  it  was  voluntary  with  a 
landlord  to  have  a  collector  or  not  as  he  pleased. 

Bowen  was  not  called  on  to  reply. 

Keating,  J.  I  am  of  opinion  that  the  Revising 
Barrrister  was  wrong,  and  that  the  votes  in  question 
should  have  been  allowed.  If  I  could  have  adopted 
the  argument  of  Mr.  Pickering  that  the  Revbing 
Barrister  had  found  as  a  fact  that  the  expenditure  in 
question  was  necessary  to  obtain  the  rent  essential  to 
qualify,  I  should  think  there  might  be  some  ground  for 
his  contention  that  the  vote  should  be  disallowed. 
But  on  reading  the  case,  and  considering  the  facts  set 
forth,  it  is  plain  that  was  not  so,  but  that  the  laying 
on  of  a  supply  of  water  to  the  houses  was  a  great 


(a)  1  Lutw.  447;  2  C.  B.  182. 

{h)  Kea.  dt  (?.  286  ;  7  C.  B.,  N.  S.  21. 
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convenience  to  the  tenants,  in  consideration  of  which       1871. 
they  were  willing  to  pay  an  additional  rent.    It  is      b^oklit 
clear  that  what  is  meant  is,  that  the  expenditure  was      YffBiQjMT 
necessary  to  secure  the  improved  rent,  and  not  the  rent 
essential  to  qualify.      If  the  Revising  Barrister  had  . 
intended  what  is  attributed  to  him,  one  would  expect 
that  he  would  say  so  in  plain  words,  and  he  has  not 

In  holding  the  Revising  Barrister  to  be  wrong,  we 
do  not  at  all  conflict  with  the  case  of  Sherlock  v. 
Steward  (a).  There  it  was  found  as  a  fact  that  the 
expense  of  collection  was,  from  the  nature  of  the  pro- 
ferty,  necessary  to  obtain  the  essential  rent.  Without 
such  a  finding,  it  could  not  have  been  maintained  that 
the  expense  of  collection  was,  in  all  cases,  to  be  deducted 
from  the  annual  value. 

My  brother  WiUes,  who  has  been  obliged  to  leave 
the  Court,  authorised  me  to  say  that  he  entirely  con- 
curred in  the  opinion  I  have  just  expressed. 

Brett,  J.  The  question  turns  upon  the  construction 
to  be  put  on  the  language  of  the  case.  If  the  Revising 
Barrister  meant  to  say  that  the  expenditure  was  neces- 
sary  to  produce  an  amount  of  rent  which  would  give 
each  of  the  tenants  in  common  408.  a  year  above  all 
charges,  the  case  would  come  within  Sherlock  v.  Steward, 
and  the  votes  could  not  be  supported.  But  if  he  meant 
that,  though  a  rent  of  £141  14^.  4d,  could  be  obtained 
from  the  premises  without  the  expenditure,  the  in- 
creased rent  or  value  of  £143  is.  10(2.  could  not,  the 
votes  ought  to  be  allowed. 

It  is  clear  to  me  that  the  laying  on  of  the  water 

(a)  Kea.  ds  Gr.  286;  7  C,  B.,  N.  5.  21. 
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1871.  supply  was  simply  a  convenience  and  luxury  for  the 
Buckley  ~  ^o^ifort  of  the  tenants.  It  was  such  an  improvement 
„^  ^-  to  the  property  as  a  room  added  to  a  house  would  be, 

Wrigut.  . 

and  the  capital  expended  in  procuring  it  should  clearly 

not  be  deducted   in   any  one  year  to  ascertain  the 
annual  value. 

Decision  reversed,  without  costs. 

Attorneys— For  Appellant,  Rickards  &  Walker. 

*  For  Respondent,  Baxter,  Rose^  Norton  Jk  Co. 


FoRD>  Appellant ;  Boon,  Respondent. 

"House "is a    APPEAL    from     the    decision    of   the    Kevising 

d^Slri^tion  of  Barrister  for  the  city  of  Ereter. 

the  nature  of  a      rphe  case  stated:— At  a  Court  held  before  the  said 

claimants 

qualiacation     Revising  Barrister,  Robert  Saunders  Oannidifft  claimed 

as  occupier  of  .  ,   . 

a  house,  to  have  his  name  inserted  in  the  occupiers'  list  for  the 

borough  where  parish  of  St  David,  Eweter,  and  his  claim  was  duly 

the  vote  is  v     x   j  x 

claiiped  is  one  ODjectea  tO. 

righto  of  fr^.       It  was  proved  to  the  satisfaction  of  the  Revising 
holders  are       Barrister,  that  the  claimant  sent  to  the  overseers  of 

reserved  under  ' 

2  Will  IV.      the  said  parish,  between  the  1st  and  26th  of  Augitst,  a 

c.  40f  a  oi. 

So  ffdd,  in  notice  of  claim  in  the  words  and  figures  following : — 

the  case  of 
Exeter. 

Held  a.\BO  JNOTICB  OP  ClaIM. 

that,  if  neces- 

Beiiscr  had  To  the  Overseers  of  the  Parish  of  St.  I>avid. 

8«r Yo'S  ^'         ^  hereby  give  you  notice  that  I  claim  to  have  my 
c.is'toamend  ^^^^^  inserted  in  the  list  made  by  you  of  persons 

by  inRerting 

the  claimant  in  the  list  of  voters  as  *'  occupier  of  a  house.'* 
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entitled  to  Vote  in  the  election  of  members  for  the 
city  of  Exeter^  and  that  the  particulars  of  my  qualifi- 
cation and  place  of  abode  are  sltated  in  the  columns 
below. 

Dated  the  2l8t  August,  1871. 
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Christian 

name  and 

snrname  of 

the  claimant 

at 
full  length. 


BobtH 

Saunden 

GannidiffL 


Place  of 
Ahode* 


St.  Davutt 
HUL 


Katulw  of 
Qualification. 


Street,  lane  or  other  like 
place  izi  the  pariah, 
where  the  property  is 
situate,  and  number  of 
the  house  ^if  any), 
wlien  the  right  de- 
pends on  property. 


fiousdi 


Si,  David^B  HUL 


Signed  -ft.  S.  Oannidifit. 

It  was  proved  to  the  satisfaction  of  the  Eevising 
Barrister  that  the  overseers  duly  published  a  list  of 
persons  claiming  to  have  their  names  inserted  in  the 
lists  as  required  by  6  Vict.  c.  18,  s.  15,  in  which  the 
names  and  qualification  of  the  claimants  appeaf 
precisely  as  they  are  set  forth  in  their  respective 
notices  of  claim. 

It  was  also  similarly  proved  that  the  said  claimant 
was,  on  the  31st  of  July  last,  entitled  to  have  his 
name  inserted  in  the  said  list  in  respect  of  the  occupa- 
tion of  a  house,  in  the  said  parish,  of  the  clear  yearly 
value  of  not  less  than  £10. 

Exeter  is  a  city  and  county  of  itself,  having  reserved 
rights  of  voting  as  freeholders  and  freemen,  under 
2  Hill.  4,  c.  45,  and  therefore  persons  possessing 
freehold  property  are  entitled  to  vote  for  the  said  city, 
and  the  overseers  of  each  parish  make  out  two  lists. 


y. 

Boov. 
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1871.  ^"^  consisting  of  persons  entitled  as  occupiers,  and 
ji^^j^  the  other  of  persons  entitled  by  virtue  of  other  rights, 
except  as  freemen,  which,  after  being  revised  by  the 
Revising  Barrister,  are  amalgamated  into  one  list  by 
the  town  clerk,  forming  the  register  of  voters  for  the 
city. 

It  was  contended  on  the  part  of  the  objector  that 
though  the  claimant  had  followed  the  form  in  the 
schedule  prescribed  by  the  Act,  he  had  insufficiently 
filled  it  up,  inserting  only  the  qualification,  and  not 

« 

the  nature  of  it  also ;  and  that  therefore  the  notice  of 
claim  was  insufficient ;  that  the  word  "  house  *'  did 
not  express  any  qualification  known  to  the  law ;  and 
there  was  no  indication  of  the  list  in  which  the  said 
Robert  Saunders  Ganniclifft  claimed  to  have  his  name 
inserted,  or  whether  he  claimed  to  be  entitled  to  vote 
as  owner  of  a  freehold  house  or  as  occupier  of  a 
house. 

It  was  further  contended  that  the  Revising  Barrister 
had  no  power  to  amend  the  notice  of  claim  under 
6  Vict  a  18,  s.  40,  by  inserting  the  words  ''  occupation 
o{" — 1.  f  ecause  that  would  be  giving  a  qualification, 
and  not  merely  more  accurately  defining  one  already 
given,  "  house  "  being  no  qualification  at  alL  2.  Because 
the  said  section  only  applied  to  the  lists  which  the 
Revising  Barrister  had  to  revise,  and  not  to  the  list  of 
claimants,  or  any  notices,  and  no  alteration  of  the 
published  list  of  claimants  could  enable  the  Revising 
Barrister  to  hold  that  the  claimant  had  duly  claimed, 
as  required  by  6  Vict.  c.  18,  &  38,  before  the  Revising 
Barrister  could  insert  his  name  in  the  said  list. 

On  the  part  of  the  said  claimant  it  was  contended  : 
1.  That  the  notice  of  claim  being  in  the  form  given  by 
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the  Act  (6  Vict  c.  18),  it  was  sufGcient,  although  it        1871. 

did  not  expressly  state  on  which  list  the  said  Robert  — ~ 

Saunders  GannicUfft  claimed  to  be  placed.     2.  That  ▼• 

the  nature  of  the  said  claimant's  qualification  was 
sufficiently  indicated  by  the  notice  of  claim.  3.  That 
section  40  did  enable  the  Revising  Barrister,  if 
necessary,  to  amend  the  list  of  claimants,  and  that  the 
claim  was  good :  Barlow  v.  Mumford  (a),  and  the 
cases  therein  referred  to.  4.  That  any  description  of 
the  nature  of  the  qualification  in  the  notice  of  claim, 
which,  if  it  had  appeared  in  the  overseers'  list,  the 
Revising  Barrister  should  have  corrected  into  a  correct 
description,  was  sufficient :  Eaden  v.  Cooper  (6) ;  and 
that  in  an  occupiers'  list,  even  if  **  house  "  were  insuffi- 
cient to  designate  the  qualification,  as  being  ambiguous, 
and  not  stating  whether  it  meant  ''  freehold  house  " 
or  house  as  occupier,  yet  it  might  be  more  clearly 
defined  according  to  the  qualification,  which  it  was 
proved  to  have  been  intended  to  mean,  if  the  informa- 
tion was  supplied  to  the  Revising  Barrister.  The 
Revising  Barrister  held,  1.  That  the  form  of  the  notice 
was  sufficient,  being  that  given  by  the  Act,  and  no  one 
being  required,  in  fact,  to  place  his  name  upon  either 
list  till  the  case  came  before  the  Revising  Barrister. 
2.  That  the  description  of  the  nature  of  the  qualifi- 
cation in  a  notice  of  claim  was  sufficient,  if  it  was 
such  that  the  Revising  Barrister  should  (if  it  had 
appeared  upon  an  overseers'  list  or  a  register  for  a 
county)  have  amended  it  under  6  Vict,  c.  18,  s.  40, 
into  ti  correct  description,  and  that  •'  house  "  was  a 
description  which  the  Revising  Barrister  would  have 

(a)  Hoput.  ibPhilb,  885  ;  S.  C,        (6)  2  LtUw.  183  ;  11  C.  B.  218. 
Law  Rep.  2  C,  P.  81. 

VOL.   I.      H.  0.  AAA 
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Ford 

V. 

Boon. 


1871.  been  justified  in  amending  into  "occupier  of  a  house" 
under  such  circumBtances.  3.  Though  the  Revising 
Barrister  was  of  opinion  that  6  Vict.  c.  18,  s.  40,  did 
not  apply,  for  the  reason  relied  on  by  the  objector,  the 
Revising  Barrister  held  that  he  was  bound  by  the 
authority  of  Barlow  v.  Mumford  to  hold  that  it  did  so 
apply,  and  he  was  satisfied  that  if  he  had  the  power  of 
amendment  he  ought  to  use  it  He  therefore  held  that 
the  notice  of  claim  was  sufficient,  and  inserted  the 
name  of  the  said  Robert  Saunders  Oannidijfft  in  the 
said  list  of  occupiers. 

The  objector  appealed  from  this  decision. 

The  question  for  the  opinion  of  the  Court  was 
whether  the  said  Robert  Saunders  Oanniclifft  duly 
claimed  to  be  placed  upon  the  said  list,  the  Revising 
Barrister  having  made  such  amendment,  if  any  were 
necessary,  as  he  had  power  to  do. 

If  the  Court  should  be  of  opinion  in  the  negative, 
the  names  of  the  said  Robert  Saunders  Oannidifft  and 
the  other  persons  mentioned  in  the  schedule  to  this 
case,  were  to  be  erased  from  the  said  list. 

Kingdon,  Q.C.,  for  the  appellant.  The  Revising 
Barrister  appears  to  have  held,  on  the  authority  of 
Barlow  v.  Mumford  (a),  that  a  notice  of  claim  was 
amendable.  But  that,  it  is  submitted,  is  not  so :  Eaden 
V,  Cooper  (6).  Maule,  J.,  there  said,  "  All  that  the 
Barrister  has  to  do  is  to  inquire  whether  the  claimant 
has  given  due  notice,  and  for  that  purpose  he  can  only 
look  at  the  notice  which  has  been  given.  What  is  the 
use,  then,  of  amending  the  claim  ?    If  it  contains  a 

(a)  Hopw.  ^  PhAlb.  335  j  S.  C,  (6)  2  I/tOw.  183, 187 ;  S.  (7,  11 

i.  JL,  2  C.  P.  81.  C.  B.  18,  26. 


FOBD 

Boov. 
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description  of  the  qualification,  which  is  not  perfectly        1871. 
accurate,  the  Barrister  has  to   consider  whether  the 
description  given  amounts  to  due  notice."    In  Barlow 
V.  Mumford  (a),  the  objection  was  never  taken  that  a 
notice  of  claim  was  not  amendable. 

[WiLLES,  J.  That  case  did  not  turn  on  any  question 
of  amending  a  daim.  What  the  Court  did  there  was  to 
hold  the  Revising  Barrister  justified  in  inserting  the 
number  of  the  house  (the  subject  of  qualification)  in 
the  list,  on  its  being  supplied  by  evidence,  as  appears 
by  the  report  in  Hopwood  <b  Philbrick.] 

The  substantial  question  then  is,  first,  whether 
'<  house/'  is  a  good  description,  where,  as  in  Exeter,  the 
"  house  "  qualification  may  be  enjoyed,  either  as  occu« 
pier,  or  as  owner  of  a  *'  freehold  house ; "  and,  secondly, 
whether,  if  it  be  not  good  as  it  stands,  the  list  could, 
nevertheless,  be  amended  by  inserting  the  claimant  as 
the  ''  occupier  of  a  house."  Both  these  questions  must, 
it  is  submitted,  be  answered  in  the  negative. 

Where,  as  in  the  present  case,  a  material  part  of  the 
description  of  the  qualification  is  omitted,  that,  it  is 
submitted,  is  a  fatal  objection  to  the  franchise,  and 
one  that  is  unamendable  :  Barttett  v.  Qibbs  {b\ 
Tindal,  C.J.,  there  said,  "  As  the  whole  object  of  the 
notice  would  be  defeated  if  the  omission  of  any  part  of 
such  qualification  could  be  remedied  at  the  Court  of 
Revision,  we  are  of  opinion  that  the  addition  of  the 
premises  in  West  Street  to  the  qualification  inserted 
in  the  list,  would  be  a  change  in  the  description  of  the 

(a)  ffopw.  it  Philb.  335 ;  S,  C\  (6)  1  Luiw.  91 ;  S.  (7.,  5  if .  <fe 

L,  A,  2  C.  P.  81.  (?.  97. 

▲  ^  A  2 


V. 

Boon. 
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1871.  qualification,  not  warranted  by  the  provisions  of  the 
Yq^j^  40th  section.  And,  in  a  note  to  the  report  of  that 
case  by  Manning  <k  Oranger,  we  find  the  following 
•  observations : — "  The  40th  section  relates  to  two  classes 
of  defects  only.  The  first  class  consists  of  eases  in 
which  there  is  a  total  omission  of '  the  Christian  name, 
or  the  nature  of  the  qualification^  or  the  local  or  other 
description  of  the  property.'  Here  the  omission 
of  'the  nature  of  the  qualification'  was  not  total. 
The  second  class  embraces  cases  of  insufficiency  of 
description  '  for  the  purpose  of  being  identified.'  Here 
the  description,  such  as  it  is,  was  sufficient  for  the 
purpose  of  identificatioa  The  defect  was,  not  total 
omission  or  misdescription,  either  of  which  might  have 
been  amended,  it  was  a  case  oi partial  omission^  which 
is  unamendable."  In  Daniel  v.  Camplin  (a),  Erie,  J., 
said,  that  in  counties  the  list  must  state  whether  the 
voter  was  freeholder  or  tenant,  or  occupier,  assigning 
as  a  reason  for  that  observation  that  in  counties  it  was 
not  necessary  that  the  voter  should  be  an  occupier  of  ' 
the  premises  in  respect  of  which  he  is  entitled  to  vote. 
In  the  case  of  a  borough  like  Exeter,  where  freeholders' 
rights  are  reserved,  similar  reasoning  is  applicable. 
In  Howitt  V.  Stephens  (6),  Williams,  J.  (as  reported  in 
5  C.  A,  N,  S.,  p.  3:s),  said,  that  the  40th  section  did  not 
apply  *'  to  cases  where  there  is  a  total  omission  to  state 
some  part  of  the  description  of  the  qualification,  which 
is  an  essential  foundation  of  the  claim."  *'Land" 
would  not  be  a  sufficient  description  in  the  case  of  the 
county  franchise,  neither  is  •*  house  "  sufficient  here ; 
though,  of  course,  in  the  case  of  an  ordinary  borough 

(a)  1  Lutvf.  273  ;  S,  C,  7  M.  (ft)  See   same   case,    K.  d:  Q, 

k  0.  180.  198. 


Boon. 
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it  would  be  entirely  different.     The  objector  is  entitled        1871. 
to  know  beforehand  what  qualification  he  will  have  to  -^ — 

^  ^  Ford 

rebut,  and  whether  or  not  he  can  dispute  it.     Here  he  v. 

has  no  means  of  ascertaining  whether  the  qualification 
intended  to  be  set  up  is  that  of  a  freeholder,  or  an 
occupier,  until  he  comes  before  the  Revising  Barrister. 
As  regards  the  case  of  Tovmahend  v.  The  Overseers  of 
St.  Marylebone  (a),  that,  it  is  submitted,  was  not  a  case 
of  partial  omission.  Moreover,  in  the  judgment  of  one 
at  least  of  the  judges,  reliance  was  placed  on  the  ground 
that  where  there  was  a  dwelling-house,  in  fact,  the  descrip- 
tion "dwelling-house"  described  more  aptly  the  "house" 
franchise  under  the  Act  of  1832  than  the  dwelling-house 
inhdbitaThcy  franchise,  under  the  Act  of  1867. 

Lopes,  Q.C.,  appeared  on  behalf  of  the  respondent, 
but  was  not  called  upon. 

WiLLES,  J.  I  am  oi  opinion  that  the  decision  of  the 
Revising  Barrister  was  right.  I  do  not,  however, 
concur  in  his  doubts  as  to  the  case  of  Barlow  v.  Mum- 
ford  (6)  being  properly  decided.  It  was  not  the  notice 
of  claim,  but  the  list  founded  thereon,  which  was  in 
that  case  amended,  and  sect.  40  applies  to  the  list, 
though  not  to  the  notice  of  claim. 

In  the  present  case,  the  amendment,  if  indeed  neces- 
sary, was  in  my  judgment  rightly  made,  since  the  objec- 
tion (if  any)  was  to  the  suflSciency  of  the  description, 
and  the  object  of  the  amendment  was  to  define  it  more 
accurately. 

The  circumstance  out  of  which  the  present  objection 

(a)  Ante,  p.  606;  S.  6'.,  L.  R,,  7  (6)  Hopw.  <t  PhiUb.  335  ;  S.  C, 

C.  P.  143.  I.  R.,  2  V.  P,  81. 
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1871.       arises  is,  that  Exeter  is  a  city  and  county  of  itself,  in 

j;  which   the  right  of  voting  as   burgage  tenant  (see 

V.  LitUeton,  sect.  162)  or  freeholder  is  reserved  by  the 

Book.  ^  ^ 

Reform  Act,  1832,  so  that  the  occupier  of  a  house  there, 
if  of  £10  value,  might  vote  under  sect.  27,  or,  if  it  were 
a  freehold,  in  respect  of  which  the  right  of  voting  was 
reserved,  under  sect.  31.  If  it  were  not  for  that 
circumstance  the  present  claim  would  be  clearly 
sufficient,  as  is  shown  by  Hitchins  v.  Brotim  (a).  There 
the  description  in  the  third  column  was  simply  "  house," 
yet  no  one  ever  thought  that  "  house  "  would  not  have 
been  a  sufficient  description  of  the  qualification,  if  the 
qualification  had  not  consisted  of  more  houses  than 
one.  Moreover,  the  Court  considered  there  that  there 
was  no  necessity  for  the  Revising  Barrister  to  have 
amended,  as  he  did,  by  altering,  "house  "  into  "houses 
occupied  in  immediate  succession."  I  think  that  in 
the  same  way  here  ''house"  was  a  sufficient  description, 
but  that,  if  it  was  not,  it  was  on  account  of  an  insuffi- 
ciency of  description,  which  was  amendable  under 
sect.  40  of  6  Vict  c.  18,  and  has  here  been  amended. 

I  am  further  fully  prepared  to  go  the  length  of  what 
was  laid  down  yesterday  in  Toiunshend  v.  2%«  Overseers 
of  St  Marylebone  (6),  (which  must  now  be  accepted  as 
law),  that  if  there  be  a  description  which  would  be 
sufficient  in  the  case  of  a  £10  house,  under  the  Reform 
Act,  1832,  and  which  happens  also  to  fall  under  some 
other  head  of  qualification,  as,  for  instance,  "  dwelling- 
house,"  under  the  Representation  of  the  People  Act, 
1867,  the  proof  may  be  either  in  respect  of  the  genus 
house,  under  the  Act  of  1832,  or  the  species  *'  dwelling- 

(a)  1  Lutw,  328  ;  S.  C,  2  C.  B.  (Jbi)  AnU,  p.  606;  S.  C,  L,  R,,  7 

25.  C.  P.  H3. 
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house/'  under  the  Act  of  1867.    The  head  of  qualifica-       i871. 

tion  is,  in  both  cases,  the  same,  but  certain  specially         :^— 

favourable  conditions  attach  in  the  case  of  a  dwelling-  -         *▼• 

Boom. 

house.  Similarly  I  should  be  disposed  to  hold  that  in 
a  place  like  Exeter,  where  the  claim  is  in  respect  of  a 
'*  house,"  the  proof  may  either  be  of  a  house  of  £10 
annual  value,  or  of  a  freehold,  in  respect  of  which  the 
right  is  reserved  by  the  Reform  Act.  I  desire,  however, 
to  put  this  rather  by  way  of  explanation  than  by  way 
of  decision.  Here  the  claim  was  in  respect  of  a  *^  house/ 
and  the  proof  adduced  was  the  occupation  of  a  house  of 
£10  yearly  value.  I  think  the  decision  of  the  Revising 
Barrister  was  correct. 

Eeatihq,  J.  I  am  of  the  same  opinion.  The  claim 
made  was  in  respect  of  a  "  house,'' and  in  the  list  which 
the  overseers  are  directed  by  the  town  clerk  to  make 
out  and  publish,  and  which  comes  before  the  Revising 
Barrister,  it  is  so  stated.  Mr.  KiTigdon  does  not  deny 
that,  in  an  ordinary  borough,  '*  house  "  would  be  a  good 
claim  ;  but  he  says  that  it  ceases  to  be  so  here,  because 
ExeUr  is  a  county  of  a  city  where  freeholders,  as  well 
as  occupiers,  are  entitled  to  vote.  And  he,  therefore, 
calls  upon  us  to  decide,  that  the  Revising  Barrister 
should  have  disallowed  the  claim,  because  it  contained 
no  such  description  of  the  qualification  as  would  confer 
a  title  to  vote,  or  rather,  that  there  was  in  it  a  latent 
ambiguity  in  not  stating  whether  the  claim  was  made 
as  an  occupier  or  as  a  freeholder.  The  ca.se,  however, 
appears  to  me  to  be  brought  within  the  principle  of 
our  decision  of  yesterday,  in  Tovmshend  v.  The  Overaeerti 
of  St,  Marylebone  (a),  vfhcYe  we  held  that  "dwellin*r 

(a)  AnU,  p.  606;  6'.  C,  L.  R,  7  C.  P.  143. 
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1871.       house,"   being  a  sufficient  description  of  a  **  house  *' 
-  within  sect.  27  of  the  Reform  Act,  1832,  did  not  cease 


Ford 

^  to  be  so  on  the  passing  of  **  The  Representation  of  the 

People  Act,  1867."  Similarly  here,  the  description  is 
admittedly  sufficient,  under  the  ordinary  circumstances 
of  borough  representation,  and  the  particular  circum- 
stances of  this  borough  do  not,  in  my  opinion*  render 
it  less  so.  I  think  the  claimant  was  entitled,  under 
this  claim,  to  give  proof  of  a  house  of  £10  annual 
value,  but  if,  for  the  purpose  of  clearer  definition,  an 
amendment  of  the  list  was  necessary,  I  think  that 
under  sect.  40  of  6  cfe  7  VicL  c.  18,  the  Revising  Barrister 
had  clear  power  of  amendment. 

Brett,  J.  As  to  the  formal  point,  I  entertain  no 
doubt  that  what  the  Revising  Barrister  has  power  to 
amend  is  not  the  notice  of  claim,  but  the  description 
in  the  list  which  is  founded  on  it. 

As  regards  the  substantial  question,  I  own  that, 
but  for  our  decision  yesterday  in  Totvnahend  v.  The 
Overseers  of  St  Marylebone  (a),  I  should  entertain 
considerable  doubt.  In  Exeter  there  exist  two  different 
qualifications  in  respect  of  houaes — ^the  one  in  respect 
of  occupation,  the  other  in  respect  of  ownership.  The. 
claimant,  in  his  claim,  described  his  qualification 
simply  as  ''house."  Mr.  Kingdon  has  argued  that 
that  description  is  not  merely  insufficient,  but  that 
its  insufficiency  consists  in  its  leaving  out  a  material 
part  of  the  qualification.  And  he  has  forcibly  urged  that 
it  places  the  objector  in  a  difficulty,  to  which  he  ought 
not  to  be  subjected,  viz.,  that  of  having  to  meet  a  case 

(a)  AHt€f  p.  606;  5.  C,  L.  /?.,  7  C.  P,  143. 
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capable  of  being  put  in  two  ways,  without  knowing  in  1871. 
which  of  the  two  ways  it  will  be  put.  In  support  of  " 
that  argument,  he  has  cited  the  judgments  of  JSrle,  J., 
in  Daniel  y.  Camplin{a),  and  of  WiUiams,  J.,  in 
Howitt  Y.  Stephens  (6),  and  but  for  the  case  of  Townshend 
V.  The  Overseers  of  St.  Marylebone  (c),  I  should  haYC 
thought  the  argument  one  of  weight.  The  question  is, 
howeYer,  how  is  that  case  to  be  dealt  with  ?  In  that 
case,  the  qualification  haYing  been  described  as  a 
dwelling-house,  it  was  sought  to  establish  it  by  proof 
of  the  joint  occupation  of  a  house  of  the  Yalue  required 
by  2  Will,  4,  c.  46.  In  answer,  it  was  argued,  as  it  has 
been  here,  that  to  allow  such  proof  would  be  to  throw 
a  difficulty  in  the  way  of  the  objector,  who  would 
come  prepared  to  meet  a  difi'erent  case,  Yiz.,  that  of 
the  "dwelling-house"  franchise,  conferred  by  "The 
Representation  of  the  People  Act,  1867."  The  decision, 
howcYcr,  there,  as  I  understand  it,  was,  not  that 
"  dwelling-houae ''  did  not  describe  the  qualification  of 
an  inhabitant  occupier,  under  the  Act  of  1867,  but 
that,  assuming  it  did,  it  also  described  a  qualification 
under  the  Act  of  1832.  That  decision,  therefore, 
appears  to  me  to  negatiYC  Mr.  Kingdon's  argument, 
since  the  Court  declined  there  to  yield  to  the  sugges- 
tion that  the  objector  was  prejudiced.  Accepting  the 
opinion  of  the  majority  of  the  Court  in  that  case  as 
binding  on  me  here,  I  am  of  opinion  that  it  gOYems  the 
present  case. 

CoLLlEB,  J.     I  agree,  and  am  of  opinion,  that  our 

(a)  1  Lulw.  273;  S.  C,  7  M.  d:      N.  S.  38. 
G.  180.  (c)  AnU,  p.  606;  S.  C,  L.  A,  7 

(6)  jr.  ik  0,  198 ;  S.  a,  5  C.  B.,      C.  P,  lid. 
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1871.  decision  in  Townahend  v.  Tlte  Overseers  of  St.  MaryUr 
-  bone  (a)  govems  the  present  case.  In  that  case,  we  de- 
cided that  a  description,  which  described  a  good  quali- 
fication under  "  The  Reform  Act,  1832,*'  did  not  cease 
to  be  sufficient  because  it  also  described  a  good  qualifi- 
cation under  '*  The  Bepresentation  of  the  People  Act, 
1867."  In  answer  to  the  argument  there  used»  that 
^'  dwelling-house  "  was  a  description  which  must  neces- 
sarily be  referred  to  the  Act  of  1867, 1  no  doubt  observed 
that  in  one  respect  it  was  not  a  complete  description 
under  that  Act,  since  it  omitted  to  mention  inhabitancy ; 
but  it  was  not  on  that  ground  that  my  judgment 
proceeded. 

Here,  if  any  amendment  was  necessary,  which  I  do 
not  think,  it  could  clearly  be  made  under  sect  40  of 
the  Registration  Act. 

Attorneys — For  Appellant,  JT.  E.  Fox, 

For  Respondent,  (?.  E,  PhUbrickj  for 
Sanders,  Burch,  &  Barnes,  Exeter. 


Nov.  22.  HucKLE,  Appellant ;  Pipeb,  Respondent. 

The  county 

franchiie  con-  T^HE  case  stated, — 

ferred  by  the  •*■ 

occupation  of  At  a  Court  held  the  4th  day  of  October,  1871,  at 

lands  of  £12  ^                        ^                                     ^                         >             > 

rateable  value  Biggleswade,  in  the  county  of  Bedford^  before    the 

is  not  re-  .                   . 

stricted  to  Barrister  appointed  to  revise  the  list  of  voters  in  the 

under  one  election  of  knights  of  the  shire  for  the  county  of 

is  u  any*ob-'  Bedford,  the  name  of  Henry  Jeeves  was  duly  objected 

idngdeUwhed  *^»  ^hich  name  appeared  on  the  list  of  persons  entitled 

they  are  iq  yq^q  {q^  ^^^  ^[^  county  in  respect  of  the  occupation 

separately  j              r                              r 

rated.  as  owner  or  tenant  of  lands  or  tenements  within  the 

(a)  AnU,  p.  606;  S,  C,  L,  R.,  7  C.  P.  143. 
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upwards. 


681 


Christian  name 

and  Borname  of 

each  Toter  at 

fall  length. 

Place  of  abode. 

Nature  of 
qualifieation. 

Street,  lane, 
^      Ac. 

Jeeves,  Henry 

Surndy 

£12  rateable 
ralne 

North  Crofi 

It  was  proved  that  Henry  Jeetfes,  being  of  fall  age, 
and  not  subject  to  any  legal  incapacity,  had  occupied, 
for  a  sufficient  time,  on  the  Slst  day  of  July  last,  as 
tenant,  lands  and  tenements  in  the  parish  of  Sandy, 
under  four  separate  and  distinct  landlords,  being 
separate  and  distinct  owners  of  the  respective  lands 
and  tenements,  and  for  which  said  lands  and  tenements 
the  said  Henry  Jeeves  was  separately  assessed  to  the 
poor-rates  in  the  said  parish  in  the  sums  following, 
that  is  to  say,  £5  10«.,  £1,  £2  Us.  9d,  and  £5  12^  6d 
That  the  lands  and  tenements  comprised  in  such  four 
several  and  distinct  occupations  were  properly  and 
fully  assessed  to  the  said  poor-rates,  in  the  said  parish, 
at  such  respective  sums  as  aforesaid.  That  during  the 
time  of  such  respective  occupations  the  said  Henry 
Jeeves  had  been  rated  for  the  several  premises  so 
respectively  occupied  by  him  to  all  the  rates  made  for 
the  relief  of  the  poor  in  respect  of  the  said  premises, 
and  had  paid  all  rates  in  respect  of  the  said  premises 
respectively.  It  was  objected  that  the  name  of  the 
said  Henry  Jeeves  could  not  be  retained  on  the  said 
list,  inasmuch  as  the  said  Henry  Jeeves  was  not 
separately  assessed  to  the  poor-rate  of  the  said  parish 
in  respect  of  a  separate  occupation  of  premises  of  the 


1871. 
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1871.  rateable  value  of  £12  and  upwards,  and  was  not  the 
g^^j^^  occupier  of  premises  under  one  landlord  of  the  rateable 
^•^^  value  of  £12  and  upwards,  and  that  the  four  separate 
assessments  of  premises  held  by  the  said  Henry  Jeeves, 
under  different  landlords,  in  the  said  sums  of  £5  10s., 
£1,  £2  Us.  9d.,  and  £5  12«.  6rf.,  which,  when  taken 
together,  make  an  aggregate  sum  of  £14  15s.  3c2.,  were 
not  a  sufficient  qualification,  under  the  6th  section  of 
"  The  Eepresentation  of  the  People  Act,  1 867,"  to  enable 
the  Revising  Barrister  to  retain  his  name  on  the  said 
list. 

The  Revising  Barrister  held  that  the  qualification 
was  sufficient,  and  retained  the  name  of  the  said  Henry 
Jeeves  on  the  said  list.  If  the  Court  should  be  of 
opinion  that  the  qualification  as  proved  was  insufficient, 
the  name  was  to  be  struck  out  of  the  said  list. 

Other  appeals  were  consolidated. 

Bulwer,  Q.C.,  for  the  appellant.  The  vote  is  claimed 
under  30  &  31  Vict,  a  102,  s.  6;  and  the  question 
arises  under  sub-sections  2  and  3,  whether,  in  order  to 
come  within  the  scope  of  that  section,  the  occupation 
must  not  be  an  occupation  under  one  landlord,  and  the 
rating  one  rating  in  respect  of  the  entire  premises. 
Under  sect.  30  of  the  same  Act,  the  overseers  are 
required  to  make  out  a  list  of  the  persons  entitled 
under  sect.  6,  in  the  same  manner,  and  subject  to  the 
same  regulations,  in  and  subject  to  which  overseers  in 
boroughs  are  required  to  make  out  the  list  of  the  £10 
occupiers.  That  list  is  made  out  under  6  &  7  VicL 
c.  18,  s.  3 ;  and  by  sect.  59  of  30  &  31  Vict  c.  102,  the 
two  Acts  are  to  be  read  as  one.     Unless  the  Court 
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should  think  that  the  scope  of  sect.  30  is  limited  1871. 
entirely  to  procedure,  it  is  submitted  that  as  under  ^^^^^^ 
2  WiU.  4,  c.  45,  s.  27,  the  £10  occupier  must  hold  all  v. 

FlPER. 

the  premises,  for  which  he  claims  the  franchise,  under 
one  landlord,  a  similar  restriction  should  be  imported 
into  sect.  6  of  30  &  31  Vict  c.  102,  since  in  each  case 
the  list  is  to  be  made  out  subject  to  the  same  regula* 
tions.  Oadaby  v.  Barrow  (a)  was  a  decision  under 
2  WtU.  4,  c.  45,  8.  20,  with  reference  to  the  case  of  a 
£50  occupier  in  a  county,  and  there  again  the  Court 
decided  that  the  occupation,  which  under  that  section 
conferred  the  franchise,  must  be  an  occupation  under 
one  landlord. 

Shield,  for  the  respondent,  was  not  called  upon. 

WiLLEs,  J.  I  am  of  opinion  that  the  Revising 
Barrister  was  right,  and  that  the  case  is  brought 
distinctly  within  the  words  of  30  &  31  Vict  c.  102, 
A.  6,  and  that  the  language  of  both  the  2nd  and  3rd 
sub-sections  is  satisfied.  In  the  words  of  sub-section  2, 
the  respondent  did  occupy  during  the  required  period, 
his  occupation  was  in  the  character  of  tenant,  and  the 
lands  which  he  occupied  Were  within  the  county,  and 
of  the  rateable  value  of  £12  and  upwards.  It  is  true 
that  the  lands  were  in  four  separate  portions,  and 
separately  rated ;  but,  as  regards  the  rateable  value, 
from  the  findings  in  the  case  it  seems  admitted  that 
that  was  above  £12,  so  that,  unless  it  can  be  said  that 
the  rating  in  respect  of  each  portion  of  the  premises 
was  not  a  rating  of  the  whole  so  as  to  satisfy  sub- 

(a)  1  Luiw.  142  ;  S.  C,  7  df.  ^  0,  21. 
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1871.       section  3,   the  question   resolves  itself   into  one  of 
HucKL.      addition. 

ll^  The  case  of  Oadaby  v.  Barrow  (a)  has  been  relied  on 

as  applicable,  and  it  has  been  argued  that  unity  of 
holding  is  indicated  by  sub-section  2,  and  unity  of 
rating  by  sub-section  3.  Oadaby  v.  Barrow  (a)  was  a 
case  depending  on  2  WiU,  4,  c.  45,  s.  20.  That  section, 
after  dealing  with  two  cases  with  reference  to  the  lessee 
or  assignee  of  a  term,  viz.,  when  created  for  60  years  at 
one  value,  or  when  for  20  years  at  another,  proceeds  to 
the  case  of  an  occupation  as  tenant  at  a  yearly  rent 
of  £50.  The  latter  clause,  therefore,  following  as  it 
does  two  others,  which  both  clearly  relate  to  a  single 
tenancy,  it  was  rightly  held,  in  Oadsby  v.  Barrow  (a), 
that  by  a  yearly  rent  was  meant  rent  in  respect  of  one 
holding,  and  that  it  was  not  satisfied  by  distinct  rents 
issuing  out  of  separate  portions  of  land  held  under 
different  landlords.  Here,  however,  the  word  is  value, 
and  different  considerations  arise.  Value  may  be 
made  up  of  the  several  items  of  which  the  whole  is 
compounded,  and  I  am  at  a  loss  to  see  any  ground  for 
the  contention  that  unity  of  holding  is  here  requisite. 

The  3rd  sub-section  raises  a  different  question,  viz., 
whether,  as  the  premises  occupied  are  in  distinct 
^  portions,  and  separately  rated,  it  can  be  said  that 
*  tbere  has  been  in  respect  of  them  no  rating  of  the 
respondent  within  the  meaning  of  that  sub-section.  I 
think,  however,  that  it  would  be  straining  the  language 
employed,  relating  as  it  does  to  the  rating  of  the  person, 
to  hold  that  he  has  not  been  rated  in  respect  of  the 
premises,  because  he  has  not  been  rated  by  one  rating 
in  respect  of  the  whole  premises. 

(a)  1  Lutw.  142;  5.  C,  7  M.  «t-  0.  21. 
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For  the  reasons  I  have  stated,  I  think  Oadshy  v.  1871. 
Barrow  (a)  inapplicable,  and  in  the  case  of  house  and  hJJ^[J][ 
land,  under  sect  27  of  the  Reform  Act,  1832,  we  find       ^  ▼• 

PiFSB. 

that,  "where  the  restriction  to  a  holding  under  one 
landlord  was  intended,  it  has  been  expressly  stated. 
As  to  the  argument  derived  from  sect.  30  of  the  30  & 
31  Vict.  c.  102,  that  merely  relates  to  procedure,  and 
cannot  be  meant  to  create  a  condition  for  the  limita- 
tion of  the  franchise. 

Btles,  J.  Two  objections  were  raised  before  the 
Revising  Barrister.  First,  that  the  respondent  was  not 
separately  assessed  to  the  poor-rate  in  respect  of  a 
separate  occupation  of  premises  of  the  rateable  value  of 
£12.  For  that,  however,  I  see  no  necessity,  since  I 
can  see  no  reason  why  the  aggregate  amount  should 
not  be  made  up  by  adding  together  the  rateable  value 
of  several  holdings,  though  separately  assessed. 

The  second  objection  was,  that  the  occupation  was 
not  under  one  landlord;  but  as  to  that,  where  the 
Legislature  has  thought  it  necessary,  it  has  taken  care 
to  express  it. 

Bbbtt,  J.  It  has  always  appeared  to  me  desirable 
that  these  Acts  of  Parliament  should  be  construed  as 
nearly  as  possible  in  accordance  with  the  words  used, 
whether  the  interpretation  told  in  favour  of  the  fran- 
chise or  against  it  Here,  as  I  understand  the  case,  we 
are  to  take  it  as  a  fact  that  the  rateable  value  was 
above  £12,  so  that  the  only  objection  is  that  the  lands 
occupied  by  the  tenant  were  occupied  by  him  under 

(a)  1  LtOw.  142 ;  5.  C,  7  M.  d:  0.  21. 
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1871.  diflTerent  landlords.  If,  then,  we  are  to  construe  sect. 
6  of  30  &  31  Vict,  c.  102,  according  to  the  words  used 
the  case  is  brought  distinctly  within  the  terms  of  that 
section.  It  is  urged,  however,  that  we  ought  not  to  do 
so,  but  that  we  are  to  import  into  this  section,  as  an 
incident  of  the  qualification  which  it  creates,  something 
which  under  the  Reform  Act,  1832,  was  an  incident  of 
the  borough  qualification.  We  have,  therefore,  to 
consider  what  is  the  subject-matter  with  which  sect.  27 
of  the  Act  of  1832  deals.  It  is  a  ''house,  warehouse, 
counting-house,  shop,  or  other  building,  being  either 
separately  or  jointly  with  any  land  within  such  .... 
borough  occupied  therewith  by  him  as  owner,  or 
occupied  therewith  by  him  as  tenant  under  the  same 
landlord,^  "  House  "  "  with  land  occupied  therewith," 
must  therefore,  under  that  section,  be  occupied  by  a 
tenant,  '*  as  tenant  under  the  same  landlord."  But  the 
same  remark  does  not  apply  to  a  '^  house  "  simplidter, 
which  may  be  occupied  by  the  tenant  as  tenant  under 
several  landlords.  Since,  then,  we  find  the  suggested 
restriction  not  incident  to  every  qualification  under 
sect.  27  of  the  earlier  Act,  there  seems  no  reason  for 
importing  it  into  sect.  6  of  the  later  Act  Apart, 
however,  from  that  consideration,  I  think  the  language 
of  sect  6  is  not  such  as  to  justify  the  introduction  of 
the  suggested  restriction. 

Decision  aflirmed. 

Attorneys — For  Appellant,   JVilliams  Jk  James,  for 

Wilkinsons  A  Butler,  8t.  Neots, 
For  Respondent,  Saunders,  for  Whyley  Js 
Piper,  Cambridge. 
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Wadmore,  Appellant ;    Dear,  Respondent. 

Wadmore,  Appellant ;    The  Overseers  of 
Putney,  Respondents  (a). 

HE  case  stated, — 


N<yo,  21. 

At   a    Court  holden  at   Hammersmithy   in   the  The  statute 
county  of  Middlesex,  on  Tuesday,   the  10th  day   of  c.  86,  passed 

for  building  a 
bridge  from 
P.  to  P.    Sect.  1  appointed  oommissioDers  with  powers  for  that  purpose.    Sect.  5 
empowered  bodies  corporate  and  others,  to  convey  necessary  Und  to  them.  Sect.  7  gave 
authority  to  incorporate  them,  with  power  to  purchase,  hold,  and  sell  land. 

The  commissioners  were  never  incorporated. 

Sect  10  vested  pontage  or  toll  in  them.  Sect.  13  empowered  them  to  mortgage 
the  tolls  and  grant  annuities,  which  sect  14  declared  should  be  personal  estate.  Sect.  16 
authorised  them  to  deepen  the  river.  Sect.  17  vested  all  stones,  bricks,  and  materials 
in  them. 

The  statute  1  Qeo.  2,  c.  18,  empowered  the  commissioner  to  agree  with  any  persons 
to  build  the  bridge,  and  to  grant  annuities  in  fee  out  of  tolls  to  be  deemed  personal 
estate. 

Sect.  8  empowered  the  commissioners  to  convey  and  assign  the  tolls  or  revenues  unto 
persons  contracting  to  build  and  keep  the  bridge  in  repair. 

Sect  5.  On  purchase  of  the  ferries,  vested  them  and  the  ground  and  soil  adjacent 
and  belonging  to  them  in  the  commissioners. 

The  ferries  were  purchased. 

In  1728  a  contract  to  build  was  entered  into  with  thirty  persons. 

In  1729  by  indenture  of  bargain  and  sale  between  the  commissioners  of  1st  part, 
the  said  thirty  persons  of  2nd  part,  and  certain  others,  trustees  of  3rd  part,  the 
commissioners  granted  to  the  persons  of  3rd  part,  the  said  bridge  and  all  tolls, 
revenues,  with  all  such  ground  and  soil  adjacent  and  belonging  to  the  then  late,  or 
then  present  horse-ferries  upon  trust  to  permit  the  said  thirty  persons  to  receive  and 
take  the  said  tolls,  and  to  have  the  sole  management  and  direction  thereof,  to 
pay  certain  sums  therein  specified,  and  afterwards  to  divide  the  residue  among  the 
said  thirty  persons. 

In  1730  the  archbishop  granted  to  the  proprietors  200  superficial  feet  of  land 
to  form  the  approaches  (6). 

There  was  no  other  land  vested  in  the  proprietors,  and  no  evidence  was  given  as  to 
the  annual  value  of  the  land  separate  firom  the  income  arising  from  the  bridge,  but  that 
income  was  sufficient  to  give  each  of  the  claimants,  as  proprietors,  an  income  of  more 
than  408.  per  annum. 

The  interest  of  the  present  proprietors  was  derived  through  and  identical  with  that  of 
the  thirty  proprietors,  [unless  altered  or  modified  by  the  Thames  Conservancy  Act,  1870 
(33  k  34  Vict.  cap.  cxlix.)]  and  such  interest  had  always  been  conveyed  as  freehold 
estate. 

(a)  For  the  difference  between  the  cases  see  note  (a),  p.  699. 

(6   This  paragraph  only  afiected  the  Surrey  case  relating  to  the  Putney  end. 

VOL.  I.      u.  c.  B  B  B 
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Och^}er,  1871,  tjefore  the  RevUing  Barrister  for  the 
county  of  Middletex,  Frederick  Charles  Dear,  a  person 
on  the  register  of  voters  for  the  said  county,  duly 
objected  to  the  names  of  James  Foster  Wadmore,  and 
twenty-two  other  persons  (who  had  respectively  duly 
claimed  to  have  their  names  inserted  in  the  Fulham 
list  of  voters  for  the  said  county),  to  their  right  to 
have  their  names  inserted. 

2.  The  claims  of  the  persons  so  objected  to,  appeared 
thus : — 


Wadmort,  Jamu 
FoMr 

3S,  Ortat  St.  Iftbot, 
B.O. 

Freehold  Bh>ra  in 

4.  In  or  about    the   year  1724,  the  Act  12  Geo. 


The  clumanU 
wi'ro  halilera 
of  ahitrea  of 
■ufficisDt 

The  bridge 

F'u* tb"u«l  f  ^'  ^"  support  of  the  right  of  the  claimants  to  have 
the  Htw,  and  their  names  inserted  and  placed  on  the  said  list,  the 
on  brick  foun-  "^ 

d&UoDi,  on  following  documents  and  facts  were  duly  established 
limd  tormerlj    . 

gmvel  and  toil  m  evidence. 

beloikf^in^  lo 

ilw  hlid  tall"  1.  <=■  36.  was  passed,  intituled,  "  An  Act  for  building  a 
«^"cnd!''*  Bridge  across  the  River  of  Thames,  from  the  Town  of 
[By  "The    Fulham,  in  the  county  of  Middlesex,  to  the  Town  of 
■Btion  Act,"     Putney,  in  the  county  of  Surrey." 
c.  cxiii.  ter.io,       6.  By  section   1  of  that  Act,  certain  persons  were 

commiiioo  of    Constituted  and  appointed  commisaioneis  and  trustees 

nmnngentotit 

powered  to  niie  mone;  by  morlj[age  of  the  tolli. 

By  siib-tpc.  0,  the  improTemcnti  of  P.  Britlgt  aiitborieed  by  that  teetioD,  and 
the  fame  bridge  and  tha  luida  thereunto  belonfring-,  and  the  (olla,  Ac,  were  "  T«8ted  in 
th?  rommiKce  of  mnnagDmcnt  and  their  sacwsgon  for  Che  time  being,  lubjert  to  the 
truiiB  on  whirh  the  game  are  held  at  the  pasting  of  this  Act."]  (<i). 

Hrld  Ihat.  it  haTinx  been  esUblishrd  by  Ttpprr  r.  Nirhelt  {Hopa,  A  P.  902^  th»t  M 
the  cummissionera  had  do  power  lo  coDTe?  the  land,  but  only  the  tolls,  the  coDTejmnM 

Uilil  lor  ill*  nlinrcliDl'liTi,  tlir  3^  K  >li  Ytet.  c.  cilti,  spr.  10,  had  DOI  altered  the  pic- 
rtiilinu  I  runt  ni  ax  t->  make  ihem  to.  and  (hercforv  th«  claitnuiti  wers  pvosraasd  Mn* 
ciiiiltAblr  rvltld  in  tlie  land. 


\a\  The  par*  Km  phi  in  brarkcW  ai 


'  iddili 


a  ihe  nu«  of  Ttpftr 
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for  designing,   directing,  ordering,  and  building  such        1871. 
bridge,  and  for  maintaining,  preserving,  and  support-  — ; 
ing  the  same  when  built ;  and  they  were  empowered  v. 

Dbab. 

at  any  time,  after  the  24th  day  of  June,   1726,  to     Wadmorb 

V. 

design,  assign,  and  lay  out  how,  and  in  what  manner,  ovsRsnBs  of 
the  said  bridge  should  be  made  and  built,  from  the  "tnet. 
town  o{  FiUham  to  the  town  of  Putney  aforesaid,  and 
the  ways  and  passages  to  and  from  the  same,  and  to 
preserve  and  keep  in  repair  such  ways  and  passages 
from  time  to  time,  and  to  make  contracts,  and  do  all 
matters  and  things  for  carrying  on  and  effecting  the 
purposes  aforesaid,  and  to  cause  the  same  to  be  done 
and  perfected  accordingly. 

6.  And  to  the  intent  that  the  navigation  of  the 
said  river  of  Thames  might  receive  no  prejudice  by 
section  2,  it  is  enacted,  that  when  the  said  bridge  was 
built  across  the  said  river,  there  should  remain  free 
and  open  passage  for  the  water  to  pass  and  repass 
through  the  arches  or  passages  under  the  said  bridge 
of  700  feet  at  the  least,  within  the  then  present  banks 
of  the  said  river.  By  sect.  5,  bodies  corporate,  and 
others  who  were  seized  of  ground  in  Putney  or  Ful- 
ham,  which  might  be  required  for  the  purpose  of 
making  convenient  approaches  to  the  said  bridge,  were 
enabled  to  convey  to  the  said  commissioners  and 
trustees,  or  to  any  nine  or  more  of  them,  or  their 
successors,  or  as  they  should  appoint,  any  such  ground 
for  the  purposes  of  that  Act, 

7.  By  sect.  7  it  is  enacted,  "  that  it  shall  be  lawful 
to  and  for  his  Majesty,  his  heirs  and  successors,  by 
letters  patent,  under  the  great  seal  of  Great  Britain, 
to  incorporate  all  and  every  the  commissioners  and 
trustees    appointed    by   this    Act,   or    who    shall  be 

B    B  B   2 
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1871.  appointed  pursuant  thereto,  to  be  commissioners  and 

Wadmork  trustees  for   putting  this  Act  in  execution,  or  such 

^-  of  them    as    shall   be  then  living,  and    such    others 

Wadmorb  as  his  Majest\%  his  heirs,  or  successors,  shall  think  fit, 

V. 

Overseers  of  to  be  one  body  politic  and  corporate,  in  deed  and  in 

name,  and  they  and  their  successors  to  have  perpetual 
succession  and  a  common  seal,  and  such  seal  from  time 
to  time  to  break,  change,  make  new,  or  alter,  as  shall 
be  found  most  expedient,  and  that  they  and  their 
successors  shall  be  able  and  capable  in  law  to  have, 
purchase,  receive,  enjoy,  possess,  and  retain  to  them 
and  their  successors,  messuages,  lands,  rents,  tene- 
ments, and  hereditaments  of  what  kind,  nature,  or 
quality  soever ;  and  also  to  sell,  grant,  demise,  alien, 
or  dispose  of  the  same,  or  any  part  thereof,  at  their 
free  wills  and  pleasure,  to  sue  and  implead,  be  sued 
and  impleaded,  answer,  and  be  answered,  in  courts  of 
record,  or  elsewhere,  and  to  choose  their  successors 
and  officers  from  time  to  time»  and  to  do  and  execute 
all,  and  singular  other  matters  and  things  that  to  them 
shall  or  may  appertain  to  do  with  such  powers  and 
clauses  as  shall  be  necessary  or  requisite  for  erecting, 
building,  preserving,  and  supporting  the  said  bridge, 
and  the  ways  and  passages  thereto  from  time  to  time/' 

The  said  commissioners  and  trustees  were  never 
incorporated  in  pursuance  of  this  Act. 

8.  By  sect.  8  it  is  enacted,  "thsit  it  shall  not  be 
lawful  to  or  for  the  corporation  or  company  which 
shall  or  may  be  erected  or  established  by  virtue  of  or 
pursuant  to  this  Act  as  such  corporation  or  company, 
to  borrow  or  take  up,  or  give  security  for,  any  sum  or 
sums  of  money  payable  in  less  than  six  months,  or  to 
discoimt  any  bills  of  exchange,  or  other  bills  or  notes 
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whatsoever,  or  to  keep  any  books  or  cash  of,  or  for  1871. 

any  person  or  persons,  bodies    politic  or  corporate  ^^morb 

whatsoever,  other  than,  and  except  only  the  proper  ▼• 

books,  moneys,  and  cash  of  the  said  company  or  cor-  Wadmore 

T. 

poration."  Ovebseebs  of 

9.  By  sect.  10  it  is  enacted,  "  that  certain  pontage 
or  toll  shall  be  paid  before  any  passage  over  the  said 
bridge  shall  be  permitted,  and  that  the  said  pontage 
or  toll  shall  be  vested  in  the  said  commissioners,  to  be 
by  them  applied  in  accordance  with  the  provisions  of 
the  said  Act,  towards  the  expenses  of  making  and 
maintaining  the  said  bridge,  ways,  and  passages,  and 
purchasing  the  necessary  ground  for  the  same." 

10.  By  sect.  13,  the  commissioners,  or  any  eleven 
or  more  of  them  were  empowered  when  incorporated 
by  indenture  or  writing,  under  their  common  seal,  to 
convey  and  assure  the  toU  by  that  Act  granted,  or 
any  part  thereof,  as  a  security  for  any  sum  or  sums  of 
money  by  them,  to  be  borrowed  for  the  purposes  of 
the  Act,  and  to  grant  any  annuities  for  one,  two,  or 
three  lives,  or  for  21  years,  or  a  less  term,  such 
annuities  to  be  chargeable  upon,  and  payable  out  of 
the  tolls,  estates,  and  revenues  belonging  to  such 
corporation. 

And  by  sect.  14  it  is  enacted,  '^  that  such  annuities 
shall  be  personal  estate." 

11.  By  sect.  16  it  is  enacted,  '*  that  it  shall  be  lawful 
for  the  said  commissioners  and  their  successors,  and 
for  such  intended  company  or  corporation,  and  their 
agents  or  officers  from  time  to  time,  to  remove  any 
shelfs  in  the  said  river  of  Thames^  and  to  make  the 
same  river  deeper." 

12.  By  sect.  17  it  is  enacted,  that  all  stones,  bricks, 
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1871.       pl&n^i  piles,  and  other  materials,  which  shall  be  made 
— -  use  of,  for  or  towards  building  or  making  the  said 

W  ADM  ORE 

T.  bridge,  or  in  or  about  the  8ame»  or  for  maintaining, 

Dear.  .  ,  .  , 

Wadmore  repairing,  or  supporting  the  same,  or  for  making  the 
Overseers  of  ^^  river  deeper  as  aforesaid,  shall  always  be  deemed 
"^^'^'  to  belong  and  appertain  to  the  commissioners  and 
corporation  aforesaid.  And  hj  the  18th  sect*  it  is 
provided,  that  if  the  said  bridge  should  at  any  time 
become  damaged,  it  shall  be  lawful  for  the  said  com- 
missioners or  corporation  to  set  up  ferries  across  the 
said  river,  near  to  the  said  bridge^  and  to  take  certain 
rates  and  duties  for  passage  by  such  ferries  over  the 
same. 

13.  By  sect.  19  it  is  enacted  as  follows: — "It  shall 
not  be  lawful  to  erect  or  build  the  said  bridge,  or  any 
part  thereof,  before  or  untQ  full  and  ample  satisfaction 
be  made  for  all  such  prejudice,  loss,  or  damage  as  shall 
or  may  be  sustained  or  suffered  by  any  of  the  owners, 
proprietors,  lessees,  or  others  having  any  property  or 
interest  in  the  present  horse  or  foot  ferries,  between 
FuLham  and  Putney  aforesaid.'^ 

14.  By  sect  22  it  is  enacted,  "  that  nothing  in  this 
Act  contained,  shall  extend,  or  be  construed  to  ex- 
tend to  prejudice,  or  take  away  any  right,  property,  or 
jurisdiction  of  the  Mayor,  or  of  the  Mayor  Common- 
ality, and  citizens  of  the  city  of  London,  to,  in,  and 
upon  the  river  of  Thames  aforesaid,  other  than,  and 
except  to  remove  any  shelf  or  shelfs,  or  to  deepen  or 
widen  the  said  river  where  the  said  bridge  shall  be 
built,  and  to  do  every  other  matter  and  thing  as  shall 
or  may  be  necessary  for  the  erecting  and  maintaining 
the  said  bridge." 

15.  By  the  Act  1  Geo.  2,  c.  18,  for  explaining  and 


\ 
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amending  the  Act  above  referred  to,  it  is  by  sect.  1        1871. 
enacted  as  follows : — "  The  commissioners  and  trustees 


Wadmobb 
appointed  by  the  said  recited  Act,  and  those  appointed  ▼. 

JL/EAR* 

by  this  Act,  or  any  nine  or  more  of  them,  and  the  Wadmork 
commissioners  and  trustees  when  incorporated  in  pur-  ovkrskers  of 
suance  of  the  said  former  Act,  shall  have,  and  they  "tn»^- 
have  hereby  full  power  and  authority  to  contract  and 
agree  with  any  person  or  persons  whatsoever,  as  well 
commissioners  and  trustees  as  others  to  erect  and  build 
a  bridge  across  the  said  river  of  Thames,  from  the  said 
town  of  Fulham  to  the  said  town  of  Putney,  and  to 
repair,  maintain,  and  support  the  same,  when  built  in 
such  manner  as  by  the  said  commissioners  and  trustees, 
or  corporation  aforesaid,  shall  be  judged  proper,  and 
the  said  commissioners  and  trustees,  or  corporation 
aforesaid,  or  any  nine  or  more  of  the  said  commis- 
sioners and  trustees  before  such  incorporation,  have 
hereby  power  and  authority  to  grant  any  annuity  or 
annuities  in  fee  out  of  the  profits,  incomes,  revenues, 
or  tolls  of  the  said  bridge,  in  such  manner  as  they  may 
by  the  said  former  Act  grant  any  other  annuity  or 
annuities,  all  which  annuities  in  fee  to  be  granted 
pursuant  to  this  Act  shall  be  registered,  and  shall  be 
assignable  and  devisable  as  the  said  other  annuities 
are,  by  the  said  former  Act,  and  such  annuities  in  fee 
shall  be  deemed  personal  estates,  and  shall  go  as 
such." 

16.  And  for  the  more  effectual  enabling  the  said 
commissioners  and  trustees,  and  corporation  aforesaid, 
as  speedily  as  may  be  to  complete  and  perfect  the  said 
work,  by  sect.  3  it  is  enacted,  ''  that  it  shall  and  may 
be  lawful  to  and  for  the  said  commissioners  and 
trustees,  or  any  nine  or  more  of  them  before  incor- 
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1871        porated  and  also  lawful   for  such  corporation,  when 
created,  at  any  time  or  times  to  convey  and  assign  over 


Wadmobe 

▼.  in  perpetuity  or  otherwise,  all  or  any  tolls  or  revenues. 

Dear. 

Wadmoke  profits,  or  incomes,  of  or  belonging  to  the  said  bridge 
0VER8EER8  OF  or  ferrics,  or  which  shall  in  anywise  arise,  or  accrue, 
or  belong  to  the  same,  unto  such  person  or  persons  as 
will  undertake,  contract,  and  agree  to  erect  and  build 
the  said  bridge,  and  to  preserve  and  keep  up  the  same 
in  good  and  sufficient  repair,  and  shall  give  sufficient 
security  so  to  do  to  the  satisfaction  of  the  said  com- 
missioners and  trustees,  and  corporation  aforesaid, 
anything  herein,  or  in  the  said  former  Act  to  the 
contrary  notwithstanding. 

17.  By  sect.  5  it  is  enacted  as  follows  : — "  It  shall 
not  be  lawful  for  the  said  commissioners  and  trustees 
or  corporation  to  erect  or  build  the  said  bridge,  or  any 
part  thereof,  before  or  until  full  and  ample  satisfaction 
be  made  for  all  such  prejudice,  loss,  or  damage,  as  shall 
or  may  be  sustained  or  suffered  by  any  of  the  proprietors 
of  the  horse-ferries  between  the  said  towns  of  Putney 
and  Fvlham,  unless  the  proprietors  of  the  said  horse- 
ferries,  by  writing  under  their  respective  hands  and  seals, 
should  consent  and  agree  with  the  said  commissioners 
and  trustees,  or  any  nine  or  more  of  them,  or  the  said 
corporation  to  permit  the  said  commissioners  and 
trustees  or  corporation  to  build  the  same,  before  such 
satisfaction  shall  be  made,  and  in  case  such  consent  of 
the  said  proprietors  shall  be  had  and  obtained  in 
manner  aforesaid,  that  then  the  said  bridge  when 
built,  and  all  tolls,  revenues,  profits,  and  incomes  be- 
longing, or  to  belong  to  the  same,  shall  be,  and  are 
hereby  made  chargeable,  and  charged  in  the  first 
place,  with  all  such  sums  of  money  as  are  by  the  said 
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former  Act  to  be  paid  to  the  respective  owners,  pro-       1871. 

prietors,  and  persons  interested  in  the  present  ferries  ^vvadmobi 
between  Fvlham  and  Putney  aforesaid,  and  that  upon  ▼• 

payment  thereof  respectively,  or  tender  and  refusal,  all  Wadmorb 

V  • 

ownership,  properties,  and  interest  of,  in,  or  to  the  Overseers  of 

PlTTKEY 

horse  and  foot  ferries,  between  Fulham  and  Putney 
aforesaid,  shall  be  and  are  hereby  extinguished  and 
determined,  and  the  said  ferries  and  passage  over  the 
river  of  Tha/mea  there,  and  the  ground  and  soil 
adjacent  and  belonging  to  the  said  respective  ferries 
shall  be,  and  are,  by  the  authority  of  this  Act,  trans- 
ferred to,  and  absolutely  vested  in  the  said  commis- 
sioners and  trustees,  and  corporation  aforesaid,  and 
their  successors  and  assigns  for  ever/' 

All  such  moneys  and  payments  for  the  said  horse- 
ferries  have  long  since  been  duly  made  and  paid  b}' 
the  thirty  persons  who,  as  hereafter  is  mentioned, 
contracted  with  the  commissioners  and  trustees  of  the 
said  hereinbefore  mentioned  Acts,  for  the  building  of 
the  said  bridge. 

18.  Copies  of  both  of  the  Acts  above  referred  to 
accompany  this  case,  and  are  to  be  taken  to  be,  and 
form  part  of  the  same,  for  the  purpose  of  reference 
or  otherwise. 

19.  The  ferries  referred  to  in  the  said  Acts  on  the 
Puiney  side  of  the  river,  were  held,  and  were  parcel 
of  the  Manor  of  Wimbledon,  and  on  the  Fulham  side 
were  held,  and  were  parcel  of  the  Manor  of  Fuiham, 
and  previously  to  the  21st  of  March,  1728,  Daniel 
Pettiward  and  William  Skelton  had  been  respectively 
admitted  to,  and  each  of  them,  then  held  in  fee  by 
copy  of  the  court  rolls  of  the  respective  Manors,  one 
undivided  moiety  of  the  ferries  on  both  the  Putney 
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1871.        *^®^  ^^^  ^^^  residue  of  the  moneys  to  be  raised  by  the 

~~ii said  tolls,  revenues,  profits,  and  income  of  the   said 

V-  bridge  ferries,  and  other  the  premises  (if  any)  into  and 

Wadmore  amongst  the  said  thirty  subscribers  and  proprietors  for 
OvEBSEEBB  OF  the  timo  being,  and  their  respective  heirs  and  assigns, 
rateably  and  proportionably,  according  to  the  several 
sums  of  money  by  them  subscribed  for  the  purposes 
aforesaid,  and  to  their  several  and  respective  rights^ 
shares,  and  interests  of,  in,  and  to  the  same,  to  have, 
take,  and  enjoy  the  same  as  tenants  in  common,  and  not 
as  joint  tenants. 

22.  And  by  the  same  deed  it  was  provided  that  in 
case  the  tolls,  revenues,  profits,  and  incomes  of  the  said 
bridge  or  ferries  should  at  any  time  or  times  thereafter 
fall  short,  and  not  be  sufficient  to  answer  and  make 
good  all  such  sums  of  money  as  should  be  requisite 
for  putting  and  keeping  the  said  bridge,  together  with 
the  ways  and  passages  to  and  from  the  same,  in  good 
repair,  within  a  reasonable  time  to  be  allowed  for 
making  such  repairs,  or  should  not  be  sufficient  for  the 
payment  of  all  the  matters  and  things  thereinbefore 
particularly  mentioned,  and  the  charges  of  the  trustees 
in  the  execution  of  the  trusts  ;  then  all  such  sums  of 
money  as  should  so  fall  short,  or  be  wanting  for  the  said 
purposes,  should  from  time  to  time  be  paid  and  borne 
by  the  said  thirty  subscribers,  the  parties  thereto  of 
the  second  part,  their  heirs  and  assigns,  rateably  and 
proportionably,  and  according  to  the  several  sums  of 
money  subscribed  by  them  respectively  towards  the 
purposes  aforesaid,  and  to  their  several  rights,  shares, 
and  interests  therein. 

A  copy  of  the  last  mentioned  deed  accompanies 
this  case,  and  is  to  be   ttiken  to   be,  and  -form  part 
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of,  the  same,  for  the  purpose  of  reference  or  other-       1371 

wise  (a).  

Wadmore 

23.  There  is  no  other  land  in  the  county  of  Middlesex  v. 
vested  in    or  belonging  to,  or    claimed  by   the    said     Wadmork 
proprietors  of  the  said  bridge,  except  what  is  comprised  (tvxBSEERs  of 
in  the  before-stated  deed  of  the  Uth  November,  1729,      ^^™^' 
and   no  evidence   was  adduced   before   the  Revising 
Barrister  as  to  the  annual  value  of,  or  income  arising 

from,  the  said  land,  separate  and  apart  from  the  income 
derived  and  arising  from  the  said  bridge  and  land  to- 
gether [which  said  last-mentioned  income,  in  the  shape 
of  tolls,  revenue,  profits,  and  income  is  sufficient  to 
give  to  each  of  the  claimants  in  this  case  an  income  of 
more  than  40^.  per  annum  (&)]. 

24.  The  interest  of  the  present  proprietors  in  the 
said  bridge  is  derived  from  and  through  the  thirty 
persons,  parties  to  the  said  deed  of  the  1 1th  day  of 
November,  1729,  of  the  second  part,  and  is  identical  in 
all  respects  with  the  interests  of  the  said  thirty  persons, 
under  and  by  virtue  of  the  said  deed  [save  in  so  far 
as  the  same  may  have  been  affected,  or  altered,  or 
modified,  or  enlarged  by  the  provisions  of  "The 
Thames  Navigation  Act,  1870,"  hereinafter'  men- 
tioned (6)],  and  such  interest  has  always  been  con- 


(a)  The  only  material  difference 
between  the  caaes  of  Wtidmore  y. 
Dear,  and  Wculmare  v.  The  Over- 
Ken  of  Putney  (where  the  claim 
was,  to  be  inserted  in  the  Putney 
liBt  for  the  county  of  Surrey)  is 
that  in  the  latter  case  at  this 
point  the  following  paragraph  is 
inserted : — 

"  On  the  16th  day  of  June,  1730, 
by  grant  of  that  date,  the  Arck- 
biehop  of  Canterbury  granted  to 


the  proprietors  of  Putney  Bridge, 
200  superficial  feet  of  land,  part  of 
the  churchyard  of  Putney,  for  the 
purpose  of  making  the  passage  to 
and  from  the  said  bridge  more 
commodious,  and  the  same  was 
used  for  that  purpose,  and  now 
forms  part  of  the  approach  to  the 
bridge." 

{h)  The  paragraphs  in  brackets 
are  additions  to  the  case  stated  in 
Tepper  v.  Nicholt. 
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1871.        *^^^  ^^*  *^^  residue  of  the  moneys  to  be  raised  by  the 

— = '  said  tolls,  revenues,  profits,  and  income  of  the   said 

V-  bridge  ferries,  and  other  the  premises  (if  any)  into  and 

Wadmore     amongst  the  said  thirty  subscribers  and  proprietors  for 

OvEBSEEBs  OF  the  timc  being,  and  their  respective  heirs  and  assigns, 

PlJTNET 

rateably  and  proportionably,  according  to  the  several 
sums  of  money  by  them  subscribed  for  the  purposes 
aforesaid,  and  to  their  several  and  respective  rights, 
shares,  and  interests  of,  in,  and  to  the  same,  to  have, 
take,  and  enjoy  the  same  as  tenants  in  common,  and  not 
as  joint  tenants. 

22.  And  by  the  same  deed  it  was  provided  that  in 
case  the  tolls,  revenues,  profits,  and  incomes  of  the  said 
bridge  or  ferries  should  at  any  time  or  times  thereafter 
fall  short,  and  not  l>e  sufficient  to  answer  and  make 
good  all  such  sums  of  money  as  should  be  requisite 
for  putting  and  keeping  the  said  bridge,  together  with 
the  ways  and  passages  to  and  &om  the  same,  in  good 
repair,  within  a  reasonable  time  to  be  allowed  for 
making  such  repairs,  or  should  not  be  sufficient  for  the 
payment  of  all  the  matters  and  things  thereinbefore 
particularly  mentioned,  and  the  charges  of  the  trustees 
in  the  execution  of  the  trusts  ;  then  all  such  sums  of 
money  as  should  so  fall  short,  or  be  wanting  for  the  said 
purposes,  should  from  time  to  time  be  paid  and  borne 
by  the  said  thirty  subscribers,  the  parties  thereto  of 
the  second  part,  their  heirs  and  assigns,  rateably  and 
proportionably,  and  according  to  the  several  sums  of 
money  subscribed  by  them  respectively  towards  the 
purposes  aforesaid,  and  to  their  several  rights,  shares, 
and  interests  therein. 

A  copy  of  the    last  mentioned   deed  accompanies 
this  case,  and  is  to  be   tiiken  to   be,  and  -form  part 
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1871. 


Wadkobk 

T. 

Dear. 
Wadmobb 


vejed  and  transmitted  as,  and  dealt  with  as  freehold 
estate,  and  the  shareholders  or  proprietors  in  the  said 
bridge  are  at  present  about  100  in  number. 

25.  The  proprietors  meet  once  a  year,  and  select  a 
OvBRSEBRs  OF  commlttce  of  management  of  six,  out  of  their  own  body, 

to  manage  their  affairs. 

26.  The  said  persons  so  objected  to,  as  aforesaid,  are 
respectively  the  holders  of  a  share,  or  part  of  a  share, 
of  such  interest  as  aforesaid,  and  the  sufficiency  of  the 
annual  money  value  of  such  share,  or  part  of  a  share, 
is  not  now  in  dispute. 

« 

27.  The  bridge  is  built  partly  upon  piles  driven  into 
the  bed  of  the  river,  and  at  either  end  upon  brick 
foundations,  which  stand  respectively  upon  that  part 
of  the  banks  between  high  and  low  water  mark, 
whence  formerly  the  ferries  used  to  ply  from  side  to 
side,  and  in  part  upon  land  which  formerly  was 
ground  and  soil  adjacent^  and  belonging  to  the  said 
ferries. 

28.  There  are  toll-bouses  at  each  end  of  the  bridge, 
at  which  tolls  are  collected,  and  each  of  them  is  a 
structure  of  brick,  and  stands  upon  the  brick  founda- 
tions of  the  bridge  referred  to  in  the  preceding  para- 
graph hereof 

29.  By  an  Act  passed  in  the  33rd  and  34th  years 
of  Her  present  Majesty,  "  The  Thames  Navigation  Act, 
1870"  (33  &  34  Vict  cap.  cxlix.),  reciting,  amongst 
other  things,  that  it  wad  expedient  that  provision  be 
made  for  the  improvement  of  Putney  Bridge,  it  was 
by  the  10th  section  enacted  that: — 

"  With  respect  to  the  improvement  and  management 
of  the  bridge  across  the  Thames,  between  Fvlham^ 
in  the  county  of  Middlesex,  and  Putney y  in  the  county^ 
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of  Surrey  (in  this  section  referred  to  as  Putney  Bridge)^       j  871. 
the  following  provisions  shall  have  effect,  namely  :  Wadmobb 

"  1.  The  committee  of  management,  for  the  time       ^^^ 
being,    of  Putney  Bridge  (in  this  section     Wadmobb 
referred  to  as  the  committee  of  management),  Ovkbskkrs  of 

1  y  1  •  PUTNKY. 

shall,  within  twelve  months  after  the  passing 
of  this  Act,  widen  the  centre  arch  of  Putney 
Bridge^  in  accordance  with  the  deposited 
plans  and  sections. 

''  2.  If  the  committee  of  management  desire  to 
erect  a  landing  place  in  connection  with 
Putney  Bridge,  they  may  do  so  without 
payment  to  the  conservators,  but  so  that 
the  same  be  made  at  such  place  and  in 
accordance  with  such  plan  as  the  con- 
servators approve,  and  the  same  shall  be 
subject  to  the  bye-laws  and  regulations  of 
the  conservators. 

"  3.  In  widening  the  centre  arch  and  erecting  a 
landing-place,  as  aforesaid,  the  committee  of 
management  may  close  Putney  Bridge  and 
its  approaches  to  such  extent,  and  for  such 
time  as  in  their  judgment  may  be  expedient. 

"4  For  the  purposes  of  this  section  the  com- 
mittee of  management  may  raise  money  not 
exceeding  the  sum  of  six  thousand  pounds  by 
mortgage  of  all  or  any  part  of  the  tolls,  re- 
venues, profits,  income,  or  property  of,  or 
belonging  to  Putney  Bridge,  with  such 
powers  of  sale  and  other  incidental  powers  as 
the  lenders  and  the  committee  of  management 
agree  on,  and  the  receipts  in  writingof  the  com- 
mittee of  management,  or  of  any  four  or  more 
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1871. 
Waduori 

V. 

Dbar. 
Wadhobe 

V. 

Overseers  of 
Putney. 


of  them,  shall  effectually  (Uscharge  the  lenders 
from  the  money  lent,  and  from  all  responsi- 
bility in  respect  of  the  application  thereof 

"5.  All  money  so  borrowed  by  the  committee  of 
management  shall  be  applied  for  the  purposes 
aforesaid,  and  not  otherwise. 

"  6.  The  improvements  of  Putney  Bridge  autho- 
rized by  this  section,  and  the  same  bridge  and 
the  lands  thereunto  belonging,  and  the  tolls 
revenues,  profits,  and  income  of,  or  belonging 
to  the  same,  shall  be  vested  in  the  committee 
of  management,  and  their  successors  for  the 
time  being,  subject  to  the  trusts  on  which  the 
same  are  held  at  the  passing  of  this  Act. 

"  7.  In  case  at  any  time  Putney  Bridge  is  pur- 
chased compulsorily,  under  the  authority  of 
Parliament,  due  regard  shall  be  had  in  the 
ascertainment  of  the  amount  of  compensation 
to  be  paid  in  respect  thereof,  to  the  money 
expended  by  the  committee  of  management 
in  widening  the  centre  arch  as  aforesaid,  and 
to  the  costs  and  charges  incurred  by  them  in 
relation  thereto." 

And  by  the  11th  section  of  the  same  Act,  it  was 
enacted  that : — 

•'  The  conservators,  on  the  one  hand,  and  the  pro- 
prietors of  the  bridge  across  the  river  Thames^  between 
Fulham,  in  the  county  of  Middlesex^  and  Putney,  in 
the  county  of  Surrey ,  commonly  called  Putney  Bridge, 
on  the  other  hand,  may  from  time  to  time  enter  into, 
and  carry  into  effect  such  agreements  as  they  think  fit, 
relative  to  the  alteration,  raising,  lowering,  removal, 
or  rebuilding,  wholly  or  in  part,  of  Putney  Bridge,  and 
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relative  to  any  contribution  to  be  made  by  the  pro-        jgyj^ 
prietors  of  Putney  Bridge  to  the  expenses  of  any  such 


Wadmobb 


works,  and  to  the  raising  of  money  by  the  proprietors  ▼. 

of  Putney  Bridge  for  the  purposes  of  any  such  works      Wadmom 
or  contribution,  and  every  such  agreement  shall  have  ovkbseebs  of 
the  like  effect  as  if  it  were  in  terms  contained  in  and 
enacted  by  this  Act,  and  shall  be  binding  on  and  en- 
forceable against  the  conservators  and  the  proprietors 
oi  Putney  Bridge,  party  thereto  accordingly  "(a). 

A  copy  of  the  last-mentioned  Act  of  Parliament, 
"The  Thames  Navigation  Act,  1870,"  accompanies  this 
case,  and  is  to  be  taken  and  form  part  of  the  same  for 
the  purpose  of  reference  or  otherwise. 

For  the  said  persons  objected  to  it  was  contended 
that,  notwithstanding  the  decision  of  the  Court  of 
Common  Pleas,  in  the  case  of  Tepper  v.  Nichols  (b), 
decided  on  the  24th  day  o{  November,  1864,  and  under 
and  by  virtue  of  the  said  Acts  of  Parliament,  and  par- 
ticularly under  and  by  virtue  of  "  The  Thames  Naviga- 
tion Act,  1 870,*'  and  of  the  said  Deed  of  Bargain  and  Sale 
of  the  11th  day  of  November,  1729,  hereinbefore  stated, 
they  had,  respectively  such  freehold  estates  in  the  said 
bridge,  tolls,  and  other  property  comprised  in  the  said 
Acts  and  Deed,  as  entitled  them  respectively  to  be  on 
the  list  of  voters  for  the  said  county ;  and  for  the  said 
Frederick  Cfiarles  Dea/r,  the  objector,  it  was  contended 
that  they  had  not  respectively  such  freehold  estates  as 
would  entitle  them  to  vote  for  the  said  county,  and 
also  that  the  shareholders  were  a  company  or  corpora- 
tion, or  "  quasi "  corporation,  and  that  the  individual 

(a)  Far.  29  is,  of  oourae,  an  ad-  (6)  Hopm.  and  Ph,  202. 

dition  to  Tepper  ▼.  Nieholt. 

VOL.   1.      H.  C.  '  0  0  0 
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1871        shareholders,  being  only  entitled  to  a  share  of  the 
receipts  and  profits,  were  not  entitled  to  be  on  the  said 


Wadmorb 

V.  list  of  voters.      The  Revising   Barrister  decided  in 

Dkaii* 

Wadmorb     favour  of  the  said  Frederick  Charles  Dear,  that  having 
OvERSEBRs  OF  regard  to  the  decision  of  the  Court  of  Common  Pleas 
^'^'^-       in   the  said  case  of  Tepper  v.  Nichols  (a),  the  said 
several  persons  objected  to  had  not  respectively,  not- 
withstanding the  provisions  of  "  The  Thames  Naviga- 
tion Act,  1870,"  such  freehold  estates  as  entitled  them 
respectively   to  be  on  the  said  list  of    voters,  and 
accordingly  disallowed  their  several  claims.     K  the 
decision  were  wrong,  the  names  of  the  said  persons 
objected  to  were  to  be  inserted  on  the  register  for  the 
said  parish  of  Fulharru 
The  appeals  were  consolidated. 

Edward  Clarke  for  the  appellants.  The  case  stated, 
in  regard  to  the  Putney  side,  Wadmore  v.  Overaeere 
of  Putney  only  differs  from  that  as  to  the  Middlesex 
side  in  this,  that  the  former  contains  an  additional 
paragraph  reciting  that  the  Archbishop  of  Canterbury 
granted  to  the  proprietors  of  PiUney  Bridge  200  super- 
ficial feet  of  land  for  the  purpose  of  making  the  passage 
to  and  from  the  bridge  more  commodious  (6).  This 
claim  of  the  shareholders  has  been  already  before  the 
Court  in  Tepper  v.  Nichols  (a).  There  is  now  to  be 
considered  the  effect  of  **  The  Thames  Navigation  Act, 
1870,"  33  &  34  Vict.  cap.  cxlix.  The  sole  question 
which  the  Court  entertained  on  the  former  occasion 
was,  whether  or  not  the  commissioners  originally 
appointed  had  been  endowed  with  power  to  convey 

(a)  ff&pw.  in  Ph.  202.  (6)  Ante,  p.  699. 
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the  land     If  there  had  been  that  power,  the  Court        1871. 
was  evidently  disposed  to  hold  that  the  shareholders 


Wadmore 


possessed  equitable  fireeholds,  with  which  the    tolls  v. 

might  be  so  connected  as  to  afford  the  qualification  to     Wadxobb 
vote.     Then    does    the    recent    Act    vest    equitable   Oversebbsof 
freeholds  in  the   shareholders,  and    thus  effect    the 
required  union  ?    Throughout,  it  recognises  the  com- 
mittee of  management  and  their  successors  as  a  distinct 
body.     By  sub-sect  4  of  sect.  10,  power  is  given  to  the 
committee  to  raise  money  by  mortgage,  which  implies 
that  it  was  intended  the  fee  should  pass  to  them.     By 
sub-sect.  6  "  the  bridge  and  lands  thereunto  belonging, 
and  the   tolls,   fee,  shall  vest  in  the   committee   of 
management,  and  their  successors  for  the  time  being 
subject  to  the  trusts  on  which  the  same  are  held  at  the 
passing  of  this  Act.*'     The  commissioners  constituted 
under  the  original  Act  have  long  since  disappeared, 
and  no  longer  exist  as  a  body. 

[WiLLBS,  J.  Whatever  rights  existed  in  the  trustees 
before  are  now  transferred  to  the  committee.  That 
alters  the  succession,  but  not  the  property.  Do  you 
contend  that  the  committee  take  more  under  sub-sect.  6 
than  existed  in  the  trustees  before  ?  ] 

It  is  contended  that  the  effect  is  to  combine  and  vest 
in  the'  committee  what  was  in  the  two  sets — the  com- 
missioners and  the  trustees.  The  commissioners  bad 
the  property  in  the  land. 

[WiLLES,  J.  Not  absolutely.  The  argument  on  which 
the  judgment  in  Tepper  v.  Nichols  proceeded  was,  that 
the   commissioners   had   only   such   property   as  was 

c  c  c  2 
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1871.        necessary  for  the  discharge  of  the  duties  imposed  by 
~Ti  the  Act,  with  no  power  to  convey  it  away  to  others.] 

V. 

Dear. 

Wadmobk  Yes  ;  but  no  doubt  was  expressed  as  to  the  property 
OvEBSEEBsoF  bcing  in  them.  In  that  case  it  was  ascertained  that 
the  right  to  the  land  was  in  one  set  of  persons,  and  the 
right  to  the  tolls  in  another.  By  the  force  of  this  Act 
of  Parliament  the  property  in  the  land  and  the  tolls 
are  conjoined. 

[WiLLES,  J.  In  Tefpper  v.  Nichola  the  Court  must 
not  be  taken  to  assert  that  'Holls"  may  not  be  a 
tenement  within  the  stat.  Hen.  6.  That  point  was  not 
raised,  perhaps  because  it  would  have  been  answered 
that  the  shareholders,  though  possessing  an  equitable 
interest,  were  not  in  possession  themselves.  Does  not 
the  same  objection  exist  under  this  Act,  that  they  are 
not  in  possession  ?  ] 

They  may  be  cestui  que  trust  in  possession  :  7  &  8 
Will  3,  c.  25,  8.  7 ;  2  WiU,  4,  c.  45,  s.  23 ;  6  Vxd. 
c.  18,  s.  74.  Sub-sect.  6  recognises  the  committee,  and 
8.  11  recognises  the  proprietors.  It  is  submitted  that 
under  sub-sect.  6  the  committee  are,  for  the  purpose  of 
borrowing,  trustees  for  the  proprietors. 

[Keating,  J.    What  became  of  the  commissioners  ?  ] 

Some  were  specially  named,  some  were  ex  officio^  as 
the  Chief  Justice  of  the  Common  Pleas. 

In  The  King  against  The  Inhabitants  of  Barnes  (a), 

(A)  ]  Bam.  k  Ad.  113. 


OF 
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the    proprietors  of  Hammersmith  Bi^idge  were  held        ^o^-i 

rateable  in  respect  of  the  land  they  had  purchased  to  r— 

Wadkosk 
build  the  bridge,  and  of  the  tolls  they  were  enabled  to  v. 

receive.    In  the  argument,  the  case  of  this  Putney     Wadmc^ 
Bridge  was  cited  as  mentioned  by  Buller,  J.,  in  Rex  v.  ovmsms 
Aire  A  Colder  Navigation  (a),  who  there  says  : — "  The       Putnbt. 
case  of  Putney  Bridge  is  an  illustration  of  the  present : 
there  the  bridge  is  rated  in    Fulham  and  Putney 
parishes  at  £700  a-year  in  each."  Here  it  is  contended 
that  there  is  land  vested  in  the  committee. 

[WiLLBS,  J.,  referred  to  Badger  v.  South  Yorkshire 
Railway  and  Rive^^  Don  Navigation  Company  (b),  as  an 
instance  where  an  Act  had  been  held  to  confer  an 
easeiment  on  and  over,  but  no  interest  in,  the  soil.  He 
referred  also  to  Stracey  v.  Nelson  (c).] 

The  legal  estate  is  in  the  committee. 

[Brett,  J.  Suppose  you  are  wrong  in  that  hrst 
step  ?  ] 

Then  the  appellants  would  be  driven  to  contend 
that  they  had  an  equitable  freehold  in  the  tolls. 

[WiLLES,  J.  That  point  seems  to  be  impliedly  de- 
cided against  you,  for  no  doubt  the  Court  had  it  in 
mind,  and  the  argument  would  have  been  differently 
put,  in  Tepper  v.  Nichols,  if  it  were  not  assumed  that 
these  tolls  were  not  a  tenement  within  the  statute  of 
8  Hen.  6,  c.  7.] 

(a)  22'.i2.660.  (6)  lJS.dtF.Zi7;  28X./.,  Q.A  118. 

(c)  12  M.  &  W.  535. 
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1871.  Mclntyre,   for   the    respondent.      The    committee, 

Wadmorb  ^i^der  the  recent  Act,  have  not  the  land  in  them  so  as 

^-  to  be  trustees  of  it  for  the  proprietors.    The  trusts  now 

Wadmorb  are  the  same  as  before  that  Act,  bv  its  own  words, 

OvERSEEBs  or  "  subject  to  the  trusts  on  which  the  same  are  held  at 

the  passing  of  this  Act." 


He  was  stopped  by  the  Court. 

Clarice,  in  reply.  The  fair  construction  is,  that 
the  commissioners  having  failed,  for  want  of  power,  to 
convey,  this  Act  enables  that  to  be  done  which  the 
commissioners  could  not  do. 

WiLLES,  J.  If  the  position  of  the  appellants  has 
not  been  altered  by  law  since  the  decision  in  Tepper  v. 
Nichols  (a),  in  1864,  the  decision  of  the  Revising  Bar- 
rister is  undoubtedly  right.  That  case  is  express  on 
the  pointy  and  was  well  decided.  The  Court  did  not 
intend  to  say  that  tolls  could  not  in  any  case  be 
a  free  tenement  within  8  Hen.  6,  c.  7,  but  that  tolls  of 
the  particular  description  not  existing  at  common  law 
were  not  so.  Such  tolls,  though  put  in  the  place  of  an 
ancient  ferry  must,  at  common  law,  be  either  toU 
traverse  or  toll  thorough.  In  respect  of  toU  thorough^ 
which  is  a  payment  demanded  for  a  passage  through 
a  highway  over  land  not  in  the  ownership  of  the  per- 
son claiming  the  toll,  it  was  necessary  to  show  and 
prove  some  special  consideration,  and  here  it  is  not 
suggested  that  any  such  exists.  As  to  toll  traverse^ 
a  payment  for  passing  over  the  private  soil  of  another, 
sufficient  consideration  is  implied  from  the  permission 

(a)  Hopw.  dt  Ph.  202. 
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to  pass.      Without    meaning  to  lay  down  anything       jgyj 
absolutely  on  the  subject,   I   must  say  that  I  am 


Wadmore 

ready  to  give  effect  to  any  claim  which  may  come  v. 

before  us  in  respect  of  tolls  which  fidfil  the  definition  Wadmobe 
of  the  words  "  free  land  or  tenement "  of  the  stat.  8  Ovebseebs  op 
Hen.  6,  c.  7,  as  they  were  understood  -at  the  time  of  the 
passing  of  that  statute,  and  are  of  the  required  annual 
value.  Those  words  apply  not  only  to  land,  but  to 
a  variety  of  tenements  which  are  not  popularly  known 
as  land,  e.  g,,  a  fishery,  and  would  include  such  "  tolls  " 
as  were  in  existence  at  the  time  of  the  stat.  Hen,  6. 
There  may  of  course  be,  and  there  are  tenements 
in  existence  created  since  the  passing  of  that  Act, 
which,  though  they  could  not  have  been  originated  by 
mere  act  of  conveyance,  have  been  created  by  various 
Acts  of  Parliament.  In  the  cases  of  pews  which  came 
from  Lancashire,  Hinde  v.  Chorlton(a),  and  Brumfitt  v. 
Roberts  (6),  though  tenements  in  a  sense,  the  question 
was  whether  the  special  Acts  of  Parliament  and  con- 
veyance!^ under  them  had  created  and  passed  interests 
in  land  or  tenements  capable  of  conferring  the  fran- 
chise. 

So  in  Tepper  v.  Nichols^  (c)  the  tolls  were  of  a  new 
sort,  different  to  tolls  at  common  law,  such  as  toll 
thorough,  and  created  and  given  by  statute  to  persons 
who  took  them  apart  from  and  irrespective  of  any 
interest  in  the  land  The  Court,  being  of  that  opinion, 
held  that  they  were  not  a  "  tenement  "  under  the  stat. 
Hen.  6.  It  is  hardly  necessary  to  say  that  the  Act 
creating  the  tolls  here  is  not  one  intended  to  affect 
tlie  franchise,  but  only  to  provide  and  maintain  a  con- 
la)  Hopw.  A:  Ph,  388.  (c)  Hopvo,  &  Ph.  202.  ;  S,  C, 
(6)  Ante,  p.  401.                                18  C.  A,  iV.  -S.,  35. 
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1871        venient   mode    of  crossing  the  river  Thamies.    Such 
"-=; ~  tolls  could  only  confer  the  franchise  if  they  were  con- 

Wadmore  ''  ^  ' 

V.  nected  with,  and  represented  the  profits  of,  land.     The 

Wadmobe  commissioners,  no  doubt,  assumed  the  power  to  convey 
OvEBSEEBs  OF  the  land,  as  well  as  the  right  to  take  tolls ;  but  this 
Court  held,  upon  the  construction  of  the  Act  1  Oeo.  2, 
c.  18,  that  they  had  no  authority  under  that  Act  to 
convey  the  lands,  but  only  the  right  to  toll,  and  conse- 
quently the  trustees  to  whom  it  was  conveyed  had  not 
a  "tenement "  within  stat  8  Hen,  6. 

That  seems  to  be  the  explanation  of  Tepper  v. 
Nichols  (a),  with  which  I  do  not  wish  to  express  any 
disagreement. 

It  is  established,  then,  by  Tepper  v.  Nichols  (a),  that 
though  the  property  in  the  land  might  be  vested  in  the 
commissioners,  yet  they  had  no  power  to  convey  the 
land.  In  this  state  of  things  is  passed  the  Thames  Navi- 
gation Act,  1870.  Sect.  10,  sub-sect  6,  provides  that 
''  the  bridge  and  the  lands  thereunto  belonging,  aud  the 
tolls,  revenues,  profits,  and  income  of  or  belonging  to 
the  same  shall  be  vested  in  the  Committee  of  Manage- 
ment and  their  successors  for  the  time  being,  subject  to 
the  trusts  on  which  the  same  are  held  at  the  passing  of 
this  Act."  Unquestionably  the  tolls  were  at  that  time 
held  by  the  trustees  upon  trust  for  the  shareholders  to 
participate  in  them  as  profits  of  the  bridge,  but  the 
land  was  not  held  in  trust  for  them.  In  no  sense 
could  the  Committee  of  Management  be  trustees  of  the 
land  for  the  shareholders.  The  last  enactment  must, 
therefore,  be  read  in  such  a  way  as  to  apply  the  trusts 
before  existing  to  each  species,  vis.,  land  and  tolls. 

(a)  ffopw.  and  Ph.  202. 


XXXV.  VICTORIA.  711 

The  statute  vests  both  in  the  committee  in  its  corporate        1871. 

capacity  only  for  the  purpose  of  avoiding  the  necessity  -— 

of   creatinff    new    trustees   from   time  to  time,   and  v. 

not  with  any  intention  of  altering  the  existing  trusts     Wadmobb 
which  were  ascertained  in  Tepper  v.  Nichols.     Con-  oyebsebbs  of 
sequently   the  claimants  are   in  no    better  position 
now  than  they  were  at  the  time  of  that  decision.   The 
Revising  Barrister  was  therefore  right  in  both  cases. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  true 
that  sub-sect.  6  of  sect.  10  of  the  Thames  Navigation 
Act,  1870,  does  vest  the  land  as  well  as  the  tolls  in  the 
Committee  of  Management,  but  ''  subject  to  the  trusts 
on  which  the  same  were  held  at  the  passing  of  this 
Act.'*  What  those  were  was  discussed  and  adjudicated 
on  in  Tepper  v.  Nichols,  The  shareholders  have 
therefore  acquired  no  additional  right. 

Bbett,  J.,  concurred, 

WiLLEU,  J.,  referred  to  the  Mayor  of  Nottingham  v. 
Lambert  (a),  as  an  instance  of  toll  thorough. 

Decisions  affirmed. 

Attorneys — For  Appellants,  £van  Hare, 

For  Respondents,  W.  Gardiner. 


(a)   WUUi,  111. 
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Nov.  22. 

••  Lessee"  in 
sect.  5  of  80  ft 
31  Firt.c.l02, 
includeB  a  sub- 
lessee in  actual 
occupation. 

Qiicere, 
whether  the 
proviso  in  sect. 
20  of  2  WUL  4, 
c.  45,  is  to  be 
read  into  sect.  5 
of  80  &  31  Vict. 
c.  102,  so  as  to 
exclude  a  sub- 
lessee not  in 
actual  occupa- 
tion.   Semble, 
per  Brett,  J., 
that  it  is. 


Chorlton,  Appellant;  The  Overseers  of 
Stretford,  Respondents. 
T'HE  case  stated : — 

At  a  Court  for  the  revision  of  the  list  of  voters  for 
the  polling  district  of  Stretford  in  the  south-eastern 
division  of  the  county  of  Lancastery  Thomas  Sorwood, 
described  on  the  list  of  persons  claiming  to  be  entitled 
to  vote  for  the  township  of  Stretford  as  follows  : — 


Name. 


Place  of  abode. 


Nature  of 
qualification. 


Street,  lane, 
ftc. 


Sorwoodf 
Thonuu 


4.  Oladtone        .1^^ 
Street,  Siretfom     ^^To?^ 


Noe.  60  and  62, 

BM  Street,  and 

No.  4,  Oladitone 

Street 


was  duly  objected  to. 

The  said  Thomas  Sorwood  had  no  qualifying  interest 
whatever  in  the  houses  in  Bold  Street,  but  he  was 
a  sub-lessee  for  a  period  of  not  less  than  sixty  years  of, 
and  was  in  actual  occupation  of  No.  4,  Gladstone 
Street.  The  clear  yearly  value  of  No.  4,  Oladstone 
Street,  was  over  £5  but  under  £lO  over  and  above  all 
rents  and  charges  payable  out  of  or  in  respect  of  the 
same.  It  was  contended,  on  behalf  of  the  claimant, 
that  the  5th  section  of  the  Representation  of  the 
People  Act,  1867,  extended  to  the  case  of  a  sub-lessee 
as  well  as  to  that  of  a  lessee,  and  that  such  section  5 
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was  in  substitution,  and  was  substantially  a  repeal  of       1871. 
that  part  of  the  20th  section  of  the  2  Will  4,  c.  45,     chobmon 
which  relates  to  the  clear  yearly  value  of  leaseholds  ovrasBEBs  or 
notwithstanding  the   56th  and  59th  sections  of  the    Stbbtpord. 
said  Act. 

The  Revising  Barrister  considered  that  the  claimant's 
case  did  not  come  within  the  5th  section  of  the  Repre- 
sentation of  the  People  Act,  1867,  because  he  was 
not  entitled  to  the  said  house  either  as  lessee  or 
assignee  for  the  unexpired  residue  of  any  term  origi- 
nally created. 

2ndly.  That  the  claim  could  not  be  supported 
under  sect.  20  of  the  Reform  Act,  2  Will,  4,  c.  45, 
because  the  said  house  was  not  of  the  clear  yearly 
value  of  not  less  than  £10  ;  and, 

3rdly.  That  the  said  two  Acts  could  not  be  con- 
strued as  if  the  last  part  of  the  said  20th  section  of  the 
Act  of  Will,  4  beginning  with  the  words  ''  Provided 
always,"  formed  part  also  of  the  said  5th  section  of 
the  Act  of  1867.  He  therefore  disallowed  the  said 
claim  of  the  said  Thomas  Sorwood,  and  struck  his  name 
off  the  list  of  claimants,  deciding  that  to  entitle  a 
person  being  only  a  sub-lessee  of  premises  to  vote  in 
the  election  of  a  knight  of  the  shire  to  serve  in 
Parliament  for  the  said  division  of  the  said  county, 
such  premises  must  be  of  the  clear  yearly  value  of  not 
less  than  £10  over  and  above  all  rents  and  charges  as 
aforesaid. 

If  the  Court  should  be  of  opinion  that  his  decision 
was  wrong,  then  the  name  of  the  said  Thomas  Sorwood 
was  to  be  inserted  in  the  said  list  of  claimants. 

Joshua    WiUiamSy    Q.C.,  for    the    appellant.    The 
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1871.       Ilevising  Barrister's  decision  cannot  be  supported.    He 
has  held  that  a  sub-lessee  of  a  term  of  not  less  than 


Chorlton 

▼•  sixty  years,  above  £5  in  annual  value,  though  in  actual 

OvEBassBs  or  . 

Stritfobd.  occupation  of  the  premises,  is  not  within  sect.  6  of 
"  The  Representation  of  the  People  Act,  1867."  He 
can  hardly  have  thought,  indeed,  that  the  word 
"  lessee  "  is  insufficient  to  include  a  sub-lessee.  But  the 
difficulty  in  his  mind  seems  to  have  been  as  to  the 
words  "  originally  created,"  which  he  seems  to  have 
thought  must  mean  created  by  the  freeholder.  Obviously, 
however,  that  is  not  the  meaning,  all  that  is  meant 
being  that  the  term  must  be  of  not  less  than  sixty  years 
at  its  commencement,  although  it  may  have  less  to  run 
at  the  time  of  claim.  Light  is  thrown  on  the  section 
under  consideration  by  referring  to  sect.  20  of  the 
Reform  Act.  There  the  franchise  in  respect  of  a  term 
of  sixty  years  is  conferred  in  precisely  similar  language, 
except  as  to  value,  and  the  proviso  at  the  end  of  the 
section  distinctly  recognises  a  sub-lessee  as  a  "  lessee  " 
within  the  earlier  branch  of  it.  Providing,  as  it  does 
expressly,  that  he  shall  not  vote,  unless  in  actual 
occupation,  it  necessarily  recognises  him  as  a  "  lessee  " 
entitled,  as  such,  to  vote  if  in  actual  occupation. 
Warburton  v.  The  Overseers  of  Denton  (a),  is  in  point 
to  show  that  sect.  5  of  the  Act  of  1867,  and  sect  20 
of  the  Act  of  1832  should  receive  the  same  construc- 
tion. Moreover,  if  necessary,  there  seems  strong 
ground  for  contending  that  the  proviso  in  sect  20  of 
the  Act  of  1832,  should  be  read  in  sect.  5  of  the  Act 
1867.  Again,  the  proviso  in  sect  5  of  the  Act  of  1867, 
makes  compliance  with  sect.  26  of  the  Act  of  1832 

(a)  AnUf  p.  432 ;  S.  C,  I.  A,  6  C\  P,  267. 
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essential ;  and  the  words  'Messee  or  assignee"  in  sect.        2871 

26  of  the  Act  of  1832  must  receive  the  same  construe-  -^ 

tion   in   their  application  to  both   Acts ;  and,   con-   ^      ^« 

^  ^  Overseers  of 

sequently,   if,  as  applied  to  the  first  Act,  "lessee"     Stbbtpord. 
includes  ''  sub-lessee,"  it  does  so  also  as  applied  to  the 
second  Act. 


No  one  appeared  on  behalf  of  the  respondents. 

WiLLES,  J.  I  am  of  opinion  that  in  this  case  tht 
appeal  is  well  founded.  The  Revising  Barrister  appears 
to  have  come  to  the  conclusion  that  an  under-lessee  is 
not  a  lessee  within  the  meaning  of  sect.  5  of  "  The 
Representation  of  the  People  Act,  1867 ; "  not,  indeed, 
upon  the  ground  that  a  lease  bj  a  lessee  is  the  less  a 
lease,  because  not  made  by  the  freeholder ;  but  relying, 
apparently,  on  the  words  "originally  created."  His 
attention  would  seem  to  have  been  distracted  by  these 
words  from  that  with  which  he  had  to  deal,  viz ,  the 
term  that  had  been  created,  and  he  seems  to  have 
searched  for  the  origin  of  the  title,insteadof  the  original 
creation  of  the  term.  The  expression  "originally  created," 
though  a  somewhat  remarkable  one,  was  no  doubt  used  to 
exclude  the  objection  that  less  than  sixty  years  of  the 
term  remained,  where  the  term  at  its  original  creation 
was  for  not  less  than  sixty  years.  But  if  any  doubt 
could  arise  as  to  the  meaning  of  the  words,  it  is  at  once 
dispelled,  when  we  refer  to  sect.  20  of  -the  Reform  Act, 
1832.  The  language  there  employed  (if  we  substitute 
£5  for  £10)  is  identically  the  same  as  in  the  section 
under  discussion,  and  so  also  is  the  subject-matter 
dealt  with.  And  there  the  proviso  says  expressly 
"  that  no  person  being  only  a  sub  lessee,  or  the  assignee 
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1871         ^^  *^^y  under-lessee,  shall  have  a  right  to  vote,"  "  in 

— ^ respect  of  any  such  term  of  sixty  years,"  '*  unless  he 

V.  shall  be  in  the  actual  occupation  of  the  premises." 

OVERSKEBS  OF  .         .  . 

STBjiTFOBD.  That  proviso  is  not  so  much  a  legislative  declaration 
that  "  lessee  '*  is  to  include  a  sub-lessee,  inasmuch  as 
the  word  ''  lessee  "  unquestionably  does  so,  but  simply 
a  provision  that,  as  a  sub-lessee  is  so  included,  and 
great  abuses  might  arise  by  splitting  up  a  term  by  way 
of  sub-leases  to  create  votes,  a  sub-lessee,  or  his  assignee, 
is  not  to  have  a  vote,  unless  in  the  actual  occupation 
of  the  premises.  The  case  of  Warhirton  v.  The 
Overseers  of  Denton  (a)  (where  the  question  was 
whether  under  sect.  5  of  ''  The  Representation  of  the 
People  Act,"  a  chattel  rent-charge  conferred  a  vote)  is 
an  authority  especially  binding  on  us.  We  held  there 
that  it  did  not,  because  it  could  not,  under  sect  20  of 
the  Reform  Act,  the  language  of  the  proviso  in  sect.  20 
showing,  as  we  considered,  that  the  subject-matter 
must  be  capable  of  corporal  occupation.  Feeling 
bound,  though  in  restriction  of  the  franchise,  to  hold 
that  case  not  within  the  section,  we  are  equally  bound 
here  by  a  parity  of  reasoning  to  hold  in  favour  of  the 
franchise  that  this  case  is  included. 

Hereafter  a  question  of  great  nicety  may  arise  (in 
the  event  of  a  claim  under  sect  6  of ''  The  Representa- 
tion of  the  People  Act,  1867,"  by  a  sub-lessee  not  in 
occupation),  by  reason  of  the  proviso  in  sect.  20  of  the 
Reform  Act  not  having  been  repeated  in  the  later  Act. 
The  reasonable  construction  would  seem  to  be,  if  the 
language  will  admit  of  it,  that  by  virtue  of  ss.  66  and 
59  the  proviso  should  be  read  into  sect.  5.  If  that  can 
}>e  done,  aU  difficulty  at  once  vanishes.     If  not,  I  still 

(a)  AnU,  p.  482 ;  S.  C:,  L.  A,  6  C.  /».  267. 
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think,  for  the  reasons  already  given,  that  the  present        j^gi^j 

case  is  within  the  section.  

Choblton 

V. 

_  _  OVBRBBIBRS  OF 

Byles,  o.,  concurred.  Strstfobd. 


Brett,  J.  I  am  of  the  same  opinion.  The  question 
is  whether  the  case  comes  within  sect.  5  of  "  The 
Representation  of  the  People  Act,  1867."  Reading 
the  section  by  itself,  I  should  have  thought  it  did. 
"  Lessee  "  includes  a  sub-lessee,  and  the  words  "  any 
term  originally  created,"  seem  only  to  apply  to  the 
state  of  things  at  the  creation  of  the  term.  But  when 
I  further  look  to  the  fact  that  the  first  branch  of  the 
section  repeats  sect.  19,  and  the  second  branch  sect.  20, 
of  the  Reform  Act,  and  that  the  proviso  at  the  end 
expressly  refers  to  sect.  26  of  the  Reform  Act,  I  am 
led  to  the  conclusion  that  the  intention  was  not  to 
create  a  franchise  of  a  new  nature,  but  to  reduce  the 
value  from  £10  to  £5. 

Although  it  is  not  necessary  to  our  decision  here,  I 
still  think  that,  having  regard  to  ss.  56  and  59,  we 
must  read  sect.  5,  not  as  made  in  substitution  for  the 
provisions  of  the  former  Act,  except  where  absolutely 
necessary.  As  to  value,  no  doubt  it  is  necessary ;  but 
I  cannot  help  thinking  that  whenever  the  question 
comes  up  for  decision,  it  will  be  found  that  the  proviso 
in  sect  20  of  the  Act  of  1832  must  be  read  into  sect.  5 
of  the  Act  of  1867. 

Decision  reversed. 

Attorneys — For  Appellant,  Home  A  Hunter,  for  Blain 

&  Chorlton,  Manchester. 
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Nw.  22, 1871. 

The  Mayor, 
Aldermen, 
and  Burgesses 
of  Stafford 
had  for  many 
years  before 
1835  (when 
the  Municipal 
Corporataons 
Act  passed) 
been  possessed 
of  ceilain  land 
within  the 


Fernie,  Appellant ;  Scx)TT,  Respondent 

'PHIS  was  a  case  stated  by  one  of  the  Revising  Bar- 
risters for  Staffordshire,  Aleosander  Scott  duly 
objected  to  the  name  of  Joseph  Abberley  being  retained 
on  the  the  list  for  the  Western  Division  of  the  county. 
The  following  facts  were  established  by  the  evi- 
dence : — 

1.  The  mayor,  aldermen,  and  burgesses  of  the 
boroush^held  borough  of  Stafford  for  many  years  previously  to  the 
follows :—       parsing  of  the  Municipal  Corporation  Act,  1835,  were 

Each  member 
of  the  town 
council  had  2 
acres  for  his 
life,  and  his 
widow  afber 
his  decease. 
The  other 
acres  were 
distributed  in 
allotments  of 
an  acre  each  to 
persons 
selected  by 
the  mayor, 
subject  to 
small  pay- 
ments for 
entrance  and 


possessed  of  certain    land    situate    within    the    said 
borough,  and  known  by  the  name  of  Coton  Field. 

2.  Before  1835,  the  custom  and  practice  of  the 
mayor,  aldermen,  and  burgesses  with  regard  to  the 
occupation  of  the  said  land  was  as  follows  : — each 
member  of  the  common  council,  usually  called  the 
corporation,  had  two  acres  for  his  life  and  his  widow 
after  his  decease,  so  long  as  she  continued  such  widow, 
and  resided  in  the  borough.  But  a  non-residence  in 
the  borough  or  the  receipt  of  parochial  relief  v^as  a 

rent.  Non- 
residence  and  receipt  of  parochial  relief  were  grounds  of  forfeiture.  In  1836  a  by-law 
passed  that  the  future  enjoyment  of  any  vacant  parts  of  the  land  should  be  by  the  poor 
and  necessitous  burgesses  qualified  to  Tote,  or  their  widows,  respectiTely  resident  in  the 
boroueh.  The  allotments  to  be  each  of  an  acre  only,  and  the  rents  and  days  of  payment 
to  be  From  time  to  time  fixed  by  the  council,  at  their  reasonable  discretion.  In  the 
selection  of  occupants  two  grounds  of  preference  to  be  obaerred  alternately,  seniority  as 
a  burgess,  and  the  greatest  number  of  children  at  home  under  ten  years  of  ai^. 
Members  of  the  council  to  be  i  ncapable  of  holding.  The  claimant  was  admitted  to  an  acre 
under  an  order  of  the  council,  which  declared  him  to  be  a  poor  and  necessitous  burgess 
resident  within  the  borough,  and  ordered  the  acre  to  be  deliTered  to  him,  *'  as  tenant 
thereof  to  the  council,  and  that  he  do  pay  5s.  entrance  money  and  5s.  per  annum  as 
and  for  rent  until  further  notice,  subject  to  the  right  of  the  council  to  get  mvel,  sand, 
and  stone."    Heldj  that  the  claimant  had  no  equitable  freehold  in  the  acre  ne  occupied. 


Scott. 
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forfeiture  of  the  holding.     The  other  acres,  as  they  be-        1871. 

came  vacant  by  death  or  forfeiture,  were  distributed        -: 

by  the  mayor  for  the  time  being,  one  each  to  be  held  ^  v^ 
by  those  persons  that  he  selected,  for  the  same  tenure 
and  under  the  same  customs  as  those  above  described. 
If  the  acre  was  in  tillage,  5«.  was  paid  by  each  person 
to  the  treasurer  of  the  corporation  as  entrance  money 
on  taking  possession.  If  in  grass,  108.  as  entrance 
money  was  paid.  The  rents  have  varied,  some  having 
paid  2s.  6d.,  others  S^.  6d,  and  others  55.  a  year. 

3.  The  Municipal  Corporation  Act  superseded  the 
old  charter  under  which  Stafford  became  a  corpora- 
tion. 

4.  In  1836  a  by-law  was  enacted  to  point  out  the 
manner  in  which  the  corporation  of  the  borough 
of  Stafford  should  deal  with  the  Coton  acres. 

5.  The  following  is  the  by-law  referred  to  : — 
Borough  of  Stafford,  to  wit 
At  a  quarterly  meeting  of  the  council  of  the  borough 

of  Stafford,  held  this  9th  day  of  February,  1836, 
at  the  mayor's  office  within  the  said  borough,  two- 
thirds  of  the  whole  number  of  the  said  council  being 
present  (then  followed  the  names)  : 

"  It  is  now  by  the  said  council  so  assembled  as  afore- 
said, declared,  enacted,  constituted,  and  ordered  as 
follows : — 

"  Whereas  the  mayor,  aldermen,  and  burgesses  of  the 
said  borough  for  many  years  now  last  past,  to  wit, 
from  the  12th  of  January  in  the  fourth  year  of  the 
reign  of  our  late  Sovereign  Lady  Queen  Anne,  have 
been  entitled  to  the  fee  simple  and  inheritance  of 
and  in  certain  lands  and  tenements  near  the  said 
borough,  situate  in  the  manor  of  Coton,   commonly 

VOL.   I.      H.C.  D  n   D 
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1871.        called   the   Coton    Fields   subject,  nevertheless,  to  a 

Fernie       certain  perpetual  annual  rent-charge  amounting  to  the 

^-  sum  of  £12,  now  payable  to  the  Right  Honourable 

SOOTT. 

Charles  Chetwynd  Earl  Talbot ;  and  also  to  a  certain 
perpetual  annual  payment,  amounting  to  the  sum  of 
£26,  for  the  maintenance  of  certain  almshouses  in  the 
said  borough.     And  whereas  certain  orders,  ruleSi  and 
ordinances  have  been  heretofore,  from  time  to  time, 
made  and  resolved  by  the  said  mayor,  aldermen,  and 
burgesses  of  the  said  borough  touching  the  holding, 
enjoyment,  and  occupation  of  the  said  lands  and  tene- 
ments under  the  said  mayor,  aldermen,  and  burgesses, 
and  the  reservation  of  the  rents  and   profits  of  the 
same,  under  and  by  virtue  of  which  orders,  rules,  and 
ordinances  the  said  lands  and  tenements  have  here- 
tofore been  and  are  now  held  and  enjoyed  by  certain 
persons   (except  as  hereafter  mentioned),  in  certain 
divisions  or  portions,  each  amounting  to  an  acre,  more 
or  less,  under  the  said  mayor,  aldermen,  and  burgesses. 
And  whereas  certain  parts,  to  wit,  two  acres  of  the 
said  lands  and  tenements  are  at  this  time  unoccupied 
by  any  tenant  or  holder  thereof  under  the  said  mayor, 
aldermen,  and  burgesses ;  and  it  is  proper  and  expe- 
dient that  reasonable  and  wholesome  rules,  ordinances, 
and   regulations,   and   orders,   should   be   made   and 
established  respecting  the  future  holding  and  enjoying 
of  the  said  parts  of  the  said  land  now  unoccupied ; 
and  further  respecting  the  future  holding  and  enjoying 
of  all  such  parts  as   hereafter  shall  become  vacant ; 
and  further  respecting  the  future  reservation  of  the 
rents  and  profits  of  such  parts  of  the  said  lands  and 
tenements  as   are   now  held,  occupied,  and   enjojed, 
as  aforesaid,  under  and  by  virtue  of  the  former  orders. 
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rules,  and  ordinances  before  mentioned  ;  therefore  it  is        1871. 
now    by    the   said   council  of   the  said  borough,   so        ~         " 
assembled  as  aforesaid,  hereby  declared,  enacted,  and  ▼• 

SGCITT* 

constituted,  and  ordered,  that  the  said  parts  of  the 
said  lands  called  Coton  Fidd,  which  are  now  unoccu- 
pied as  aforesaid,  and  all  such  parts  thereof  as  shall 
become  vacant,  shall  in  future  be  held  and  enjoyed  by 
no  other  persons  whatever  than  the  poor  and  necessi- 
tous burgesses  of  the  said  borough,  by  birth  or  servi- 
tude, duly  qualified  to  vote  for  members  of  parliament 
for  the  said  borough,  or  the  widows  of  such  burgesses, 
the  said  burgesses  and  widows  being  respectively 
resident  within  the  said  borough.  And  it  is  hereby 
further,  by  the  said  council  so  assembled  as  aforesaid, 
declared,  enacted,  and  constituted,  and  ordered  that 
no  one  burgess  or  widow  of  a  burgess,  as  aforesaid, 
shall  hereafter  hold  or  enjoy  more  than  one  acre  of  the 
said  lands  now  vacant,  or  which  hereafter  shall  become 
vacant  under  the  said  mayor,  aldermen,  and  burgesses. 
And  it  is  hereby  further,  by  the  said  council  so 
assembled  as  aforesaid,  declared,  enacted,  constituted, 
and  ordered  that  such  lands  shall  be  held  and  enjoyed 
at  a  certain  rent  payable  therefor  to  the  mayor,  alder- 
men, and  burgesses  of  the  said  borough,  the  amount 
thereof  and  days  of  payment  to  be  fixed  and  ascer- 
tained by  the  council  of  the  said  borough  from  time  to 
time  as  occasion  shall  require,  at  the  reasonable  dis- 
cretion of  the  said  council.  And  it  is  hereby  further, 
by  the  said  council  so  assembled  as  aforesaid,  declared, 
enacted,  constituted,  and  ordered  that  for  the  purpose 
of  selecting  from  the  said  poor  and  necessitous  bur- 
gesses proper  persons  for  the  holding  and  enjoying  the 
said   lands    under    the   said    mayor,   aldermen,    and 
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1871.  burgesses,  two  grounds  of  preference  shall  hereafter 
exist  and  be  maintained,  to  wit,  one  ground  of 
preference  shall  be  in  favour  of  that  burgess  who  shall 
appear  by  the  Freeman's  Roll  to  have  been  a  sworn 
burgess  for  the  greatest  space  of  time,  and  the  other 
ground  of  preference  shall  be  in  favour  of  that  burgess 
who,  for  six  months  previous  and  up  to  the  time  of 
selection,  shall  have  had,  and  then  has,  the  greatest 
number  of  children  at  home  under  the  age  of  ten 
years  ;  and  that  as  often  as  any  part  of  the  lands  afore- 
said shall  from  time  to  time  become  vacant,  the  selec- 
tion  of  a  burgess  for  the  holding  and  enjoying  the 
same  shall  be  made  by  turns  with  respect  alternately 
to  the  two  grounds  of  preference,  provided  that  in  the 
first  instance  of  selection  a  burgess  shall  be  selected  on 
the  ground  of  preference  first  above  named.  And  it  is 
further  hereby  provided  that  if  at  any  time  two  or 
more  burgesses  claiming  preference  on  the  ground 
first  above  named  shall  appear  to  have  been  sworn 
as  burgesses  on  the  same  day,  then  the  said  selec- 
tion shall  be  made  of  such  one  of  the  said  two  as 
shall  be  most  aged.  And  that  if  at. any  time  two 
or  more  burgesses  claiming  preference  on  the  ground 
secondly  above  mentioned,  shall  have  happened  to 
have  had  for  six  months  previous  and  up  to  the 
said  time  of  selection,  and  then  have,  the  same  number 
of  children  at  home  under  the  age  of  ten  years,  then 
the  said  selection  shall  be  made  of  such  one  of  the 
said  two  or  more  of  the  said  last-mentioned  bur- 
gesses  as  shall  appear  by  the  Freeman's  Roll  to 
have  been  a  sworn  burgess  for  the  greatest  space 
of  time;  and  if  two  or  more  of  the  said  last- 
mentioned    burgesses    shaU    appear    to     have   been 
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sworn  as  burgesses  on  the  same  day,  then  the  said        jgi^^ 
selection  shall  be  made  of  such  one  of  the  said  last-       yvsoiie 
mentioned  two  or  more  burgesses  as   shall  be  most        ^^ 
aged.     And  it  is  hereby  further,  by  the  said  council  so 
assembled  as  aforesaid,  declared,  enacted,  constituted, 
and  ordered  that  if  any  burgess  shall  hereafter  die  in 
the  holding  and  enjoyment  of  any  part  of  the  said 
lands   under  the   ordinances,  regulations,   and  orders 
hereby  made  and  established,  and  shall  leave  a  widow, 
she,  being  a  resident   within  the  said  borough,  shall 
continue,  from   the   time  of   the  death   of    her  said 
husband,  to  hold  and  enjoy  the  said  part  of  the  said 
lands,  subject  nevertheless  to  the  ordinances,  regula* 
tions,  and  orders  which  are  or  shall  be  hereafter  in 
force  in  and   for   the  said  borough,  with  respect   to 
burgesses  holding  any  part  of  the  said  lands  ;  as  well 
relating  to  rent  payable  for  the  same,  as  to  all  other 
things  whatsoever.     And  it  i»  further  hereby,  by  the 
said  council  so  assembled  as  aforesaid,  declared,  enacted* 
constituted,   and  ordered   that  no   burgess   shall    be 
regarded  or  considered  a  poor  and  necessitous  burgess 
within  the  meaning  of  the  above  ordinances,  regula- 
tions, and  orders,  unless  he  shall  be  declared  so  to 
be  by  a  majority  of  the  council  of  the  said  borough 
assembled  at  a  regular  meeting  of  the  said  council. 
Provided  always,  that  no  present  or  future  member  of 
the  council  of  the  said  borough  shall  be  capable  of 
holding  or  enjoying  any  part  of  the  said  lands  so  now 
vacant,  or  which  shall  become  vacant  as  aforesaid,  so 
long  .as  he  shall  continue  to  be  a  member  of  the  said 
council     And  it  is  hereby  further,  by  the  said  council, 
declared,   enacted,   constituted,  and. ordered,  that  all 
persona  whatever,  who    at    tliis  present  time  hold  or 
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1871         ^^py  ^^y  part  of  the  said  lands  under  the  said  mayor, 
aldermen,  and  burgesses,  shall  hereafter  pay  an  ad- 


Febnik 

▼•  vanced  rent  for  the  same,  and  that  the  amount  of  the 


Scott. 


said  rent  and  times  from  which  the  same  shall  begin 
to  be  payable,  and  at  ivhich  the  same  shall  in  future 
be  payable,  shall  be  respectively  fixed  and  ascertained 
by  the  council  at  some  future  or  regular  meeting 
thereof,  and  that  each  and  every  of  such  persons  last 
mentioned,  who  shall  refuse  their  consent  to  hold  the 
said  lands  so  now  occupied  by  them  respectively  as 
aforesaid,  at  the  advanced  rent  so  to  be  paid  and  ascer- 
tained as  aforesaid,  shall  be  ejected  from  the  same  by 
due  course  of  law.  And  it  is  hereby  further,  by  the 
said  council  so  assembled  as  aforesaid,  declared, 
enacted,  constituted,  and  ordered  that  so  much  and  so 
many  of  all  former  orders,  rules^  regulations,  enact- 
ments, and  ordinances  heretofore  made  and  resolved  by 
the  mayor,  aldermen,  and  burgesses  of  the  said  borough, 
and  touching  the  holding,  enjoyment  or  occupation  of 
the  said  lands  or  tenements,  or  the  reservation  of  the 
rents  and  profits  thereof,  as  is  and  are  inconsistent 
with  or  contrary  to  the  declarations,  enactments,  con- 
stitutions, and  orders  hereby  made,  shall  be,  and  the 
same  is  and  are  hereby  repealed  and  annulled. 

"John  Masfen,  Mayor." 

6.  Joseph  Abbe^*ley  obtained  possession  of  an  acre  in 
Ooton  Field  as  aforesaid,  under  a  resolution  of  the 
council  and  watch  committee  of  the  borough  of  Stafford^ 
held  on  the  12th  day  oi  June,  1869. 

"  At  a  meeting  of  the  council  and  watch  committee 
of  the  borough  of  Stafford^  held  on  Monday  the  12th 
day  otJuly,  1869,  ordered  and  declared  that  William 
Taylor,  who  was  sworn  a  burgess  of  this  borough  on 
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the  19th  day  of  November,  1832,  and  Joseph  Ahberley,        1871. 

who  waa  sworn  a  burgess  of  this  borough  on   the    — z 

2nd  day  of  January,  1835,  are  poor  necessitous  bur-  ▼. 

gesses,  resident  within  the  borough,  within  the  meaning 
of  the  by-law  dated  the  28th  day  of  February,  1837." 

**  Ordered  that  the  acre  lately  held  by  Widow  Adania 
be  delivered  to  the  said  Joseph  Abberley  as  tenant 
thereof  to  the  council,  and  that  he  do  pay  58.  entrance 
money,  and  Be.  per  annum  as  and  for  rent,  until 
further  notice,  subject  to  the  right  of  the  council  to 
get  sand,  gravel,  and  stone  therefrom  and  under  the 
same,  pursuant  to  the  order  of  the  28th  day  of 
April,  1836,  the  council  paying  compensation  for  all 
surface  damage." 

The  Revising  Barrister  decided  that  the  said  Joseph 
Ahberley  had  not  freehold  in  the  said  land  called  Colon 
Field,  such  as  would  entitle  him  to  a  vote  for  the 
county,  and  he  disallowed  the  claim  of  the  same 
Joseph  Ahberley,  and  struck  his  name  out  of  the  said 
list  of  voters. 

If  the  Court  were  of  opinion  that  this  decision  was 
wrong,  the  register  was  to  be  amended  by  inserting  the 
name  of  the  said  Joseph  Ahberley, 

The  names  of  above  a  hundred  other  similar 
claimants  were  also  struck  off,  and  the  appeals  were 
consolidated. 

F.  T,  Streeten  {Oorst  with  him),  for  the  appellant. 
The  appellant  has  an  equitable  freehold  in  the  acre 
allotted  to  him,  and  docs  not  hold  it  as  a  mere  tenant 
at  will. 

[Brett,  J.     Docs  not  his  interest  exist  so  long  only 
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1871.        ^^  ^^^  majority  of  the  council  choose  to  say  that  he  is 
"  poor?] 
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Scott. 


He  has  an  interest  of  uncertain  duration  (which  in 
itself  is  indicative,  if  not  conclusive,  of  a  freehold), 
and  further,  it  is  not  such  an  interest  as  the  council, 
who  are  the  grantors,  can  determine  arbitrarily  at 
their  caprice.  The  circumstance,  that  the  estate  is 
here  determinable  on  certain  contingencies,  does  not 
militate  against  its  freehold  nature.  In  character  the 
estate  is  the  same  as  if  it  had  been  created  before  the 
by-law.  Before  the  by-law,  the  appointment,  as  regu- 
lated by  the  custom  in  existence,  was  for  life ;  first  for 
the  life  of  the  appointee,  then  for  that  of  his  widow,  if 
he  left  one,  subject  to  forfeiture  on  certain  grounds, 
viz,^  non-residence,  and  receipt  of  parochial  relief. 
The  by-law,  though  subsequent  in  date  to  the  Muni- 
cipal Corporations  Act,  is  made  under  the  common 
law  powers  of  the  corporation,  and  not  under  any 
statutory  powers.  No  doubt  the  by-law  empowers  the 
council  to  alter  the  rents  and  times  of  payments  from 
time  to  time,  and  while  restraining  the  council  from 
appointing  themselves  to  an  estate  in  the  lands,  it 
empowers  them  to  regulate  the  selection  of  the  ap- 
pointees. Such  machinery,  however,  does  not  aifect 
the  nature  of  the  estates  created,  which,  it  is  submitted, 
are  the  same  since  the  by-law  as  they  were  before  it. 
Although  the  council  have  power  to  alter  the  amount 
of  the  rents,  they  have  no  power — at  all  events,  no 
general  power — to  put  an  end  to  the  estates.  It  may 
be,  ihey  could  rescind  the  by-law,  but  by  doing  so  they 
would  not  determine  estates  already  created,  which, 
being  vested  interests  in  the  appointees,  could  only  be 
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interfered  with  by  the  provisions  of  an  Act  of  Parlia-        jgi^j 
ment.    In  Co,  Litt,  42a,  it  is  said  that,  "  if  a  man  grant 


Fernis 
an  estate  to  a  woman  dum  solafuerU,  or  durante  vidui-  v. 


tcUe,  or  quamdiu  se  bene  gesserit^  or  to  a  man  and  a  woman 
during  the  coverture,  or  as  long  as  the  grantee  dwell 
in  such  a  house,  or  so  long  as  he  pay  x  I,  &c.,  or  until 
the  grantee  be  promoted  to  a  benefice,  or  for  any  like 
incertaine  time,  which  time,  as  Bracton  says,  is  tempus 
indeterminatum :  in  all  these  cases,  if  it  be  of  lands  or 
tenements,  the  lessee  hath  in  judgment  of  law  an  estate 
for  life  determinable,  if  livery  be  made."  And  further 
on:  *'A  man  may  have  an  estate  for  terme  of  life 
determinable  at  will."  And  in  a  note  by  Serjeant 
Manning  to  the  case  oi  DavisY,Waddington{a),  a  long 
list  of  authorities  are  cited  as  showing  that  a  limitation 
for  an  indefinite  period  passes  an  estate  for  life,  not- 
withstanding it  be  determinable  at  the  will  of  the 
grantor.  But  even  if  that  proposition  cannot  be  main* 
tained,  the  grantors  here  must  act  reasonably  and 
properly,  and  cannot  determine  the  appellant's  interest 
at  their  mere  caprice.  The  case  of  Beeson  v.  Burton  (6), 
is  virtually  undistinguishable  from  the  present.  The 
provision  in  the  by-law  in  favour  of  widows  also  points 
to  an  intention  to  create  life  estates.  Again,  looking 
at  the  terms  of  the  order,  the  right  of  getting  sand  and 
gravel,  which  is  reserved  to  the  grantors,  is  inconsistent 
with  the  idea  of  a  tenancy  at  will,  though  no  doubt 
consistent  with  a  tenancy  from  year  to  year,  as  well  as 
with  a  life  tenancy.  The  order  being  a  mere  direction 
to  admit  the  appellant,  is  good  for  that  purpose,  even 


(a)  7  M,  ds  G.  45.  (b)  2  Lutto,  225 ;  S,  C,  12  C.  B. 

647. 


SOOTT. 
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1871.        ^^  ^*  8^^8  beyond  the  terms  of  the  by-law,  which  it 
^^^       cannot,  it  is  submitted,   extend  or  vary.     He   also 
V.  referred   to  Barton  v.   Brooks    (a),   and    Trenfield    v. 

Lowe  (b) 

Oough  appeared  for  the  respondent,  but  was  not 
called  upon. 

WiLLES,  J.  I  am  of  opinion  that  the  decision  of  the 
Revising  Barrister  was  correct,  and  that  the  notion 
that  a  person,  situated  as  this  appellant  is,  has  any 
freehold,  legal  or  equitable,  in  the  land  is  entirely 
without  foundation.  If,  looking  through  the  somewhat 
meagre  history  of  the  case,  I  were  asked  to  come  to  a 
conclusion  on  the  subject,  I  should  say  that  the  freehold 
here,  both  legal  and  equitable,  is  in  the  corporation. 
The  mode  of  enjoyment  which  since  the  passing  of  the 
by-law  (the  validity  of  which  has  not  been  seriously 
impugned)  has  been  in  existence,  differs  materially 
from  that  which  previously  existed,  the  class  of  persons 
to  whom  the  corporation  from  time  to  time  accord  the 
beneficial  enjoyment  being  a  different  class  since  the 
by-law.  I  think  the  freehold  is  vested  in  the 
corporation,  and  vested  in  it  to  deal  with  for  its  own 
purposes,  as  from  time  to  time  it  may  deem  best ;  and 
that  this  is  not  one  of  those  cases  where  the  legal 
estate,  though  vested  in  the  corporation,  is  subjected 
to  certain  equitable  rights  in  favour  of  individual 
members  of  such  a  character  as  to  bring  the  case,  by 
virtue  of  6  Vict.  c.  18,  s.  74,  within  8  Hen.  6,  c.  7. 
Before  we  can  come  to  the  conclusion  that  a  vote  for 

(a)  2  Ltdw..  197 ;  &  C,  11  C.  B.  (6)  AnU,  p.  287 ;  S.  C,  L.  R.,  i 

41.  C.  P.  454. 
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the  county  is  thus  conferred,   it  must  be  made  out        1871. 
clearly  that  the  individual  member  has  an  equitable  - 


SOOTT. 


Febnii 
freehold,  and  that  his  occupation  is  as  a  distinct  owner,        ^  v. 

and  not  as  a  member  of  the  corporation.  Such  a 
freehold  existed  in  Fryer  v.  Bodenham  (a),  where  houses 
in  a  hospital  were  attributed  to  individual  members, 
who  could  not  be  disturbed  therefrom,  except  for 
felony.  That,  however,  is  not  like  the  present  case, 
which  rather  resembles  Durant  v.  Kennett{b),  where 
the  enjoyment  of  the  knights,  though  separate  resi- 
dences were  assigned  to  them,  was  held  to  consist 
merely  of  an  occupation  as  members  of  a  corporation, 
and  for  corporation  purposes,  and  not  to  be  that  of 
owners  or  tenants.  Here,  no  doubt,  there  is  an  enjoy- 
ment by  the  appellant  as  tenant,  but  not  as  owner  of 
a  freehold. 

The  foundation  of  the  appellant's  claim  (passing 
over  the  custom  on  which  he  clearly  cannot  rely)  is  the 
order,  and  indirectly  the  by-law.  The  order  declares 
the  appellant  to  be  "  a  poor  necessitous  burgess,"  and 
it  is  only  as  a  poor  and  necessitous  burgess  that  he  is 
recognised  as  entitled  to  be  placed  in  the  enjoyment  of 
the  land.  Evidently  the  occupation  of  it  is  not 
regarded  as  a  benefit  to  the  occupier,  except  as  it  is  so 
incidentally,  to  the  relief  it  affords  the  corporation 
from  a  charge  on  the  rates,  which  points  distinctly 
to  an  enjoyment  by  the  corporation  for  its  own 
purposes,  as  in  the  case  of  Durant  v.  Kennett  (&).  The 
order  proceeds  thus :  "  Ordered  that  the  acre  lately 
held  by  Widow  Adaina  be  delivered  to  the  said  Joseph 
Abberleyj  as  tenant  thereof  to  the  council,  and  that  he 

(o)  AnU,  p.  204  ;  S,  C,  L,  R.,  i  (h)  Ante,  p.  297  ;•  &  C,  L,  A, 

a  p.  629.  5  0.  P,  262, 


Scott. 
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1871.        ^^  P^y  ^^'  61^ trance  money,  and  os.  per  annam,  as  and 
—  for  rent   until  further  notice" — meaning,   therefore, 

v._  that  he  is  to  be  tenant  at  a  yearly  rent  until  further 
notice.  Notice  might  fairly  and  properly  be  given  for 
several  reasons.  The  corporation  might  become  dissa- 
tisfied with  the  mode  in  which  their  property  was 
disposed  of — as,  for  instance,  if  the  appellant  received 
a  legacy,  and  ceased  to  be  poor,  or  if  the  corporation 
thought  proper  to  raise  the  rents,  and  the  appellant 
declined  payment.  These  considerations  are  ample  to 
show  that  nothing  like  a  freehold  interest  is  created 
by  the  order. 

Mr.  Streeten  supported  his  argument  by  reference  to 
a  note  of  Serjeant  Manning  in  the  report  of  Davis  v. 
Waddington  (a),  but  notwithstanding  the  learning 
therein  collected,  I  am  of  opinion  that,  although  an 
interest  for  an  uncertain  period  may  be  freehold,  that 
it  is  not  so  where  the  grantor  has  the  power  to  deter- 
mine the  estate  whenever  he  may  think  proper.  In 
Beeson  v.  Burton  (b),  the  vote  was  allowed,  because  the 
interest  was  not  determinable  at  the  will  of  the 
grantor.  Mr.  Streeten  has  argued  here,  also,  that  it  is 
not.  I  think,  however,  that  it  is ;  not,  it  may  be, 
capriciously,  but  in  accordance  with  the  view  of  the 
corporation  as  to  what  is  right  and  proper,  having 
regard  to  the  tenant's  position,  and  the  circumstances 
of  the  case.  Let  us  look  at  the  terms  of  the  by-law. 
[His  Lordship  read  it.]  The  provisions  therein  con- 
tained as  to  the  selection  of  a  poor  and  necessitous 
burgess,  and  the  grounds  of  selection  there  enjoined, 
all  point  to  the  choice  of  an  occupant  to  be  exercised 


(a)  1  Lutw.  159  ;  S,  C,  7  M.  tk  (b)  2  Lutw.  225 ;  S.  C,  12  C.  B, 

0. 37.  647. 
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by  the  corporation,  through  the  council,  and  not  to  the        1871. 

r 

creation  of  a  freehold  estate.     So  again  the  provision       z 
as  to  rent,  which  is  clearly  rent-service,  and  not  a  ▼• 

/  SOOTT. 

rent-charge.  I  think  it  is  clear,  from  the  by-law, 
taking  all  its  provisions  together,  that  it  was  competent 
for  the  council  to  come  to  a  conclusion  at  any  time  as 
to  who  were  proper  persons  to  be  the  recipients  of  the 
land  for  occupation,  it  being  land  within  their  control, 
and  to  be  distributed  by  them  as  charity.  I  think 
that  the  corporation  did,  with  reference  to  this  ques- 
tion of  poverty,  reserve  to  themselves  both  the  selec- 
tion of  the  tenant,  and  the  determination  of  his 
tenancy,  and  they  further  reserved  the  question  of 
altering  the  rent  I  think  the  enjoyment  was  as 
tenant,  under  a  tenancy  from  year  to  year  at  the 
utmost,  and  not  the  enjoyment  of  an  equitable  free- 
hold. The  case  is  not  within  the  authorities  cited  in 
the  note  to  Davis  v.  Waddington  (a)  (some  of  which 
certainly  seem  to  go  an  extravagant  length) ;  and  I 
certainly  am  not  disposed  to  be  the  first  to  lay  down 
that  persons  receiving  the  alms  of  a  corporation,  as 
here,  are  entitled  to  vote  as  freeholders  for  the  county. 

Btles,  J.  I  am  of  the  same  opinion.  The  order 
under  which  the  appellant  was  admitted,  is  in  the 
nature  of  his  title-deed.  That  order  did  not,  in  my 
opinion,  confer  on  him,  cus  has  been  argued,  an  estate 
for  life,  subject  to  a  rent-charge,  defeasible  on  con- 
ditions subsequent ;  but  under  it  he  became  tenant,  at 
a  yearly  rent  under  certain  conditions,  one  of  which 
was  the  assent  of  the  grantor  to  the  continuance  of  the 
tenancy. 

(o)  1  Lfiiw.  169  ;  S.  C,  7  M.  it  Q,  37. 
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1871.  ^^  Trenfield  v.  Lowe  (a),  an  estate  for  life  was 

'   expressly  conferred. 


Febitix 

V. 

Scott. 


Brett,  J.  I  am  of  the  same  opinion.  If  it  be 
attempted  to  rely  on  the  alleged  custom,  that  ob- 
viously must  fail.  On  the  statements  in  the  case,  I 
doubt  whether  any  legal  custom  is  shown ;  but  if  it 
is,  the  appellant  is  not  within  it,  being  neither  a 
member  of  the  town  council,  nor  appointed  by  the 
mayor.  The  attempt  to  rely  on  the  by-law  fails  also, 
because  if  the  council  could  make  it  (as  to  which  I 
give  no  opinion),  and  could  in  making  it,  as  they 
assume  to  do,  repeal  all  former  by-laws,  they  could 
also  repeal  this  one.  Then,  if  the  order  be  relied  on, 
the  appellant  is  under  that,  at  most,  only  a  tenant 
from  year  to  year,  after  entry  and  payment  of  rent ; 
but  I  doubt  whether  there  is  more  than  an  appoint- 
ment until  further  notice.  I  certainly  feel  that  it 
would  be  our  duty  to  pause  long  before  we  upheld  a 
vote  created  under  an  arrangement  of  this  character, 
for  it  is  difficult  to  imagine  an  arrangement  more 
dangerous  or  liable  to  abuse. 

Decision  ^affirmed. 

Attorneys — For  Appellant,  BeddaU. 

For   Respondent,   Corser  Jk  Fowler, 
Wolverhampton. 

(a)  Ante,  p.  237  ;  S,C,L.  R.,  4  C.  P.  454. 
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Lee,  Appellant ;    The  Town  Clerk   of 
Bradford,  Respondent. 

_____  ,  Nov.  22. 

'J'HE  case  stated,—  Th^  ^„pi„ 

At  a  Court  held  at  Bradford,  in  the  West  Riding  ^thin\°TiK. 
of  the  county  of  York,  for  the  revision  of  the  list  of  ^v*^'  ^^\^:  ^^' 

■^  '  who  would, 

voters  for  the  borough  of  Bradford,  Thomas  Barra-  under  that 

^  section,  be  dii- 

clough  Illingworth,  whose  name  was   on  the  list  of  qualified  by 
voters  for  the  township  of  Bradford,  in  the  borough  of  of  the  inhab- 
Bradford,  was  duly  objected  to  as  not  being  entitled  duty,  la  not 
to  have  his  name  retained  on  such  list  of  voters.     The  qualified  "" 
nature  of  the  said  T.  B.  IllingwortKs  qualification  was  ^^^  ^^ 

^  ^  occupies  the 

Stated  in  the  3rd  column  of  the  said  list  to  be  a  shop,  ground  floor 

.       a8a'*Bhop," 

and  was  described  in  the  4th  column  of  the  said  list  and  hia  qualifi- 
cation is  80 

as  being  situate  in  Westgate,  in  Bradford.  described  in 

'  .  the  liBt. 

The  said  T.  B,  lUingworih  is  one  of  four  partners, 
who  trade  as  linendrapers  in  the  town  of  Bradford, 
under  the  style  or  firm  of  ** lUingworth,  Son,  is  Co'' 
For  the  purposes  of  their  business,  they  occupy  as 
owners,  and  have  so  occupied  for  12  calendar  months 
next  previous  to  the  last  day  of  July,  1871,  extensive 
premises  in  Westgate,  in  Bradford.  These  premises 
consist  of  a  building,  the  ground-floor  of  which  is 
jointly  occupied  by  the  said  T.  B.  lllingwoi^h  and  his 
partners  as  a  shop,  which  is  of  sufficient  value  to  give 
to  each  a  vote  ;  the  upper  stories  of  the  said  building 
are  occupied  as  a  dwelling-house,  in  which  the  servants 
of  the  said  T.  B.  Illingworth,  and  of  his  partners,  reside 
for  the  purpose  of  protecting  the  premises  and  attend- 
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1871.        ^°S  ^^  ^^®  business  concerns  of  the  firm.     There  is  no 

T  structural  severance  of  the  shop  from  the  other  parts 

^  of  the  building.     The  said  T,  B,  lUingworth  and  his 

X'HE  J.  OWN 

Clerk  op     partners  have  duly  paid  all  poor  rates  made  in  respect 

Bradford. 

of  these  premises,  but  have  failed  to  pay  the  inhabited 
house  duty,  to  which  the  said  premises  were  duly 
assessed.  And  on  this  ground  it  was  contended  that 
the  name  of  the  said  T,  B,  lUingworth  ought  not  to  be 
retained  on  the  list  of  voters. 

The  following  instructions  were  issued  by  the  com- 
missioners of  assessed  taxes,  acting  in  and  for  the 
district  in  which  the  said  township  of  Bradford  is 
situate: — 

"For  every  inhabited  dwelling-house  which,  with 
the  household  and  other  offices,  yards,  and 
gardens  therewith  occupied  and  charged,  is  or 
shall  be  worth  the  rent  of  £20,  or  upwards, 
by  the  year. 
"Where  any  such  dwelling-house  shall  be  occupied 
by  any  person  in  trade,  who  shall  expose  to 
sale  and  sell  any  goods,  wares,  or  merchandize, 
in  any  shop  or  warehouse,  being  part  of  the 
same  dwelling-house,  and  in  the  front  and  on 
the  ground  or  basement  story  thereof,  there 
shall  be  charged  for  every  twenty  shillings  of 
such  annual  value  of  any  such  dwelling-house 
the  sum  of  sixpence. 
"  And  where  any  such  dwelling-house  shall  not  be 
occupied  and  used  for  any  such  purpose,  and 
in  manner  aforesaid,  there  shall  be  charged 
for  every  twenty  shillings  of  such  annual 
value  thereof  the  sum  of  ninepence,*' 
The  Revising  Barrister   was  of  opinion   that  the 
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building  in  question  having  been  assessed  on  its  full       1871. 
annual  value  to  inhabited  house  duty,  at  the  reduced  — 


BBADI'ORD. 


Lee 

rate  of  sixpence  in  the  pound,  in  accordance  with  the  v. 

-  .         .  .  11         ,  .      ^  The  Town 

foregoing  instructions,  the  shop  was  not  in  fact  so     Clerk  op 

assessed  at  all,  and  that,  consequently,  no  assessed 

taxes  had  become  payable  by  the  said  T.  B.  Illingworth 

in  respect  of  the  said  shop  within  the  meaning  of  the 

2   Will.  4,  c.  45,  s.  27;  and  he  accordingly  decided 

against  the  objection,  and  retained  the  voter's  name  on 

the  list. 

[Twenty-live  other  cases  were  decided  on  the  same 
grounds,  and  for  the  same  reason  all  the  cases  were 
consolidated.] 

The  question  on  which  the  judgment  of  the  Court 
was  requested  was,  whether  the  Revising  Barrister  did 
or  did  not  rightly  decide  that  the  said  T.  B.  Illingworth, 
and  the  other  persons  whose  cases  were  consolidated, 
were  entitled  to  have  their  names  in  the  list  of  voters 
for  the  borough  of  Bradford.  If  this  decision  were 
wrong,  the  name  of  the  said  T.  B.  Illingworth,  and 
those  of  the  twenty-five  other  persons,  were  to  be 
expunged  from  the  said  list ;  if  riglit,  to  be  retained. 

Crompton  appeared  for  the  appellant. 

The  Court,  however,  called  upon 

.  Cave,  for  the  respondent,  to  support  the  decision  of  the 
Revising  Barrister.  The  decision  in  favour  of  the  vote 
was  correct.  The  vote  is  claimed  under  2  WUl.  4,  c.  45, 
in  respect  of  a  "  shop."  It  is  true  that  the  shop  formed 
part  of  a  house,  of  which  the  upper  part  was  occupied  by 
the  claimant  through  his  servants,  but  there  is  nothing 

VOL.   I.     H.  C.  E  E  « 
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1871.       ^^  ^^^^  ^^  prevent;  the  claim  being  restricted  to  the  lower 
_   ~       part,  which  constituted,  as  is  found  by  the  case,  a  "  shop  ** 

▼•  within  the  Act  of  Parliament.     As  to  that,  indeed,  no 

Thb  Town       , .      . 

Clerk  of  objection  was  taken  ;  but  the  objection  taken  was  that 
the  inhabited  house-duty  had  not  been  paid.  As 
regards  that  objection,  also,  it  is  submitted,  the 
Revising  Barrister  was  right.  Shops  not  forming 
parts  of  houses  are  clearly  not  liable  to  inhabited 
house  duty,  and  the  course  of  legislation  has  been  to 
exempt  also  shops  forming  parts  of  houses.  Under 
48  Qeo,  3,  c.  55,  duties  were  paj'^able  on  dwelling-houses 
according  to  the  number  of  their  windows  or  lights; 
but  the  4  Oeo,  4,  c  1 1,  s.  1,  gave  relief  to  shops  forming 
parts  of  dwelling-houses.  The  14  &  15  Vict  c.  3G, 
repealed  those  duties  altogether,  and  section  2  of  that 
Act  imposes  the  new  duties  which  are  set  forth  in  the 
schedule  as  foHows : — 

"  For  qvery  inhabited  dwelling-house  which,  with 
the  household  and  other  offices,  yards,  and 
gardens  therewith  occupied  and  charged,  is 
or  shall  be  worth  the  rent  of  £20,  or  upwards, 
by  the  year. 
"  Where  any  such  dwelling-house  shall  be  occu- 
pied by  any  person  in  trade  who  shall  expose 
to  sale  and  sell  any  goods,  wares,  or  mer- 
chandise in  any  shop  or  warehouse,  being 
part  of  the  same  dwelling-house,  and  in  the 
front,  and  on  the  ground  or  basement  story 
thereof. 

"  And  also  where,  &c there  shall 

be  charged  for  every  twenty  shillings  of  such 
annual  value  of  any  such  dwelling-house, 
the  sum  of  sixpence* 


Bradford. 
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"And  where  any  such  dwelling-house  shall  not       1871. 
be  occupied  and  used  for  any  such  purpose,         r 

and  in    manner  aforesaid,    there  shall    be     _    ▼• 

The  Town 

charged  for  every  twenty  shillings  of  such  Clkbk  of 
annual  value  thereof,  the  sum  of  ninepence." 
Here  the  ease  finds  that  the  reduced  rate  of  sixpence 
in  the  pound  only  wm  assessed,  and  the  reduction 
being  obviously  made  in  respect  of  the  shop,  the  duty, 
it  is  submitted,  is  not  on  the  shop,  but  the  dwelling- 
house.  Suppose  the  shop  let  off  to  a  tenant,  could  the 
tenant  be  deprived  of  his  vote  for  the  shop,  by  the 
omission  of  his  landlord  to  pay  the  inhabited  house- 
duty? 

WiLLES,  J.  The  Kevising  Barrister  has  decided 
in  favour  of  the  votes,  but  his  decision  cannot  be 
supported.  The  claimant  was  liable  to  the  duty 
assessed,  and  has  not  paid  the  assessment.  The  shop 
for  which  his  name  appeared  on  the  list,  formed  part 
of  the  house  assessed  to  the  duty. 

Byles,  J.,  and  Bbett,  J.,  concurred. 

Decision  reversed. 

Attorneys — For  Appellant,  Pitman  &  Lane^ 

For  Bespondent,  Cave, 


I  s  s  i; 
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At  a  Court 
of  ReTision, 
the  Revising 
Barriater 
being  of 
opinion  that 
a  notice  of 
objection  was 
bad,  allowed 
^e  objector  to 
appeal.    Pro- 
ceeding, how- 
eyer^to  inquire 
into  the 
validity  of  the 
votes  he  held 
them  bad  also, 
and  thereupon 
struck  them 
off  (thus 
giving  effect 
to  tlie  notice 
of  objection), 
and  he 
directed  that 
the  names 
should  be 
reinstated  if 
the  Court 
held  the 
notice  to  be 
bad.    Tlio 
objector 
having 
appealed, — 
Held,  that  the 
appeal  couhi 
not  be  heard 
(the  votes 
being  struck 
off>;  that  the 
objector  was 
an  appellant 
without  a 
grievance,  and 
the  parties 
struck  off  had 
Yiot  appealed. 


Jones,  Appellant ;  Marshall,  Respondent. 

A  T  a  Court  held  before  the  Revising  Barrister  for 
the  revision  of  the  list  of  voters  for  the  city  and 
borough  of  Chester,  David  Jones  objected  to  the  names 
of  Edward  Fan^al  and  certain  other  persons,  whose 
names  appeared  in  a  schedule  to  the  case,  being 
retained  in  the  list  of  voters  entitled  to  vote  in  the 
election  of  members  for  the  city  and  borough  of 
Chester, 

On  behalf  of  the  said  Edward  Farral,  and  the  said 
other- persons,  it  was  objected  that  the  notices  of 
objection,  which  had  been  served  upon  them,  were 
.bad,  as  they  did  not  specify  the  list  upon  which  the 
name  of  the  objector  was  to  be  found,  in  compliance 
with  the  form  and  direction  given  in  schedule  B, 
No.  11  of  the  "Registration  Act,"  6  Vict.  c.  18. 

The  Revising  Barrister  decided  that  the  notices  of 
objection  were  bad  on  the  ground  that  they  did  not 
specify  the  list  of  voters  upon  which  the  objector's 
name  appeared,  but  he  conducted  the  registration  as  if 
the  said  notices  of  objection  were  good  and  decirled 
upon  the  merits  of  each  objection,  all  of  which  he 
found  to  be  good  and  valid,  subject  to  the  opinion  of 
the  Court  of  Common  Pleas  as  to  the  validity  of  the 
notice. 

If  the  Court  should  think  the  notices  of  objection 
bad,  the  name  of  the  said  Edward  Farral,  and  the 


Marshall. 
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several  names  comprised  in  the  schedule,  were  to  be       1871. 
reinstated  on  the  list  of  voters.  Z 

Jones 
The  Revising  Barrister  declared  that  the  appeal  of    ^^   v. 

the  said  Edward  Farmly  and  of  the  said  other  per- 
sons, ought  to  be  consolidated^  and  named  Frederick 
Marshall,  on  behalf  of  himself  and  all  other  persons 
interested  in  such  appeals^  to  be  the  respondent  in 
this  consolidated  appeal^  and  to  answer  the  said 
appeal 
Due  notice  of  appeal  was  given. 

"  I  appeal  from  this  decision, 

"  David  Jones.*' 

"  I  for  myself,  and  on  behalf  of  the  said  Edward 
Fai*raU  and  all  other  persons  interested  as  respondents 
in  this  matter,  and  whose  names  appear  in  the  schedule, 
hereunder  written,  do  agree  to  appear  and  answer  this 
appeal.  **  Frederick  MardiaW 

Oiffard,  Q.C.,  appeared  for  the  party  appealing. 

[WiLLBS,  J.  Mr.  Glffard,  the  votes  are  struck  off. 
You  do  not,  I  presume,  seek  to  have  them  reinstated, 
and  are  therefore  an  appellant  without  a  grievance]. 

Jaines,  Q.C.,  for  the  parties  named  respondents. 
The  case  does  not  state  that  the  votes  are  struck  off. 
It  is,  at  most,  only  an  inference  from  the  statement 
that,  if  the  Court  think  the  notice  of  objection  bad, 
the  names  are  to  be  reinstated.  Until  the  decision  of 
the  Court  there  is  no  complete  striking  off. 

piViLLEs,  J.    There  is  no  section  of  the  Act  that 
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1871        speaks  of  a  provisional  striking  off.    That  must  be 
-  done  finally,  subject  to  the  revision  of  the  Court]. 


JONSB 
V. 


The  decision  of  the  Revising  Barrister  was,  that  the 
notices  of  objection  were  bad,  and  that  is  all  that  is 
before  the  Court 

[WiLLES,  J.  I  think  that  is  not  so.  The  final 
decision  of  the  Revising  Barrister,  possibly  against 
his  better  judgment,  was  to  strike  off  the  votes,  and 
the  persons  struck  off  ai-e  the  parties  who  should  have 
appealed]. 

Per  Curiam  (a),  the  notice  of  objection  having  pre- 
vailed, the  person  who  gave  the  notice  cannot  appeal ; 
the  persons  struck  off  might  have  appealed,  but  have 
not  done  so. 

Attorneys — For  Appellant,  CwnUffe  and  Beau- 

monL 
For  Respondent,  Milne  &  Co. 

(a)  WiUeSy  J,,  Keating^  J.,  BreU,  J.,  and  Collier,  J. 
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1871. 


Cull,  Appellant ;  Austin,  Respondent. 
Austin,  Appellant ;  Cull,  Respondent. 


Cull  v,  Austin  (a). 


1871. 
Nov.  21. 

1872. 
June  3. 


T'HE  case  stated, — 

At  a  Court  held  on  the  9  th  day  of  October,  1871,  at  (jte  p^tes 
Chdtenham,  in  the  county  of  Gloucester,  for  the  revi-  n^!^^"\hat 
sion  of  the  list  of  persons  entitled  to  vote  for  the  ^^^^P^^ 
borouch  of  Cheltenham  for  the  ensuing  year,  before  have  paid 

°  ^  ^  under  80  ft  81 

the  Revising  Barrister,  appointed  to  revise  the  list  of  Viet  c.  102, 
voters  for  the  said  borough,  Thomas  Cull,  on  the  said  before  the 
list,  duly  objected  to  the  name  of  Samuel  Bed  being  ^ttg 
retained  on  the  list  of  voters  for  the  parish  of  Chdten-  ^  ^J^^ 
ham,  within  the  said  borough.    The  name  of  the  said  j^J^^J^l^^^fth^ 
Samud  Beet  appeared  on  the  said  list  of  persons  so  ^^^^^^  ®^ 
as  aforesaid  entitled  to  vote  for  the  said  borough,  in  ceding;  the 

.     .  .  quali^ing 

respect  of  property  within  the  parish  of  ClieUenham  year,  and  pay- 

^  able  up  to  the 

as  follows : — 


Name. 


Beat,  Samuel 


Place  of  Abode. 


Nature  of 
Qualification. 


Duke  Street 


House. 


Street,  ftc. 


12,  Dule  Street 


5th  January 
of  the  qualify- 
ing year. 

1^0  excusal 
of  tuM  rates 
(whether  made 
before  or  after 
the  commence- 
ment of  the 
qualifying 
^ear),  wiU  be 

a  bar  to  the  disqualification  arising  from  their  not  haTing  in  lactbeen  paid  or  tendered 

before  the  20th  day  of  July  in  the  qualifying  year. 

(a)  For  Atutin  r.  OuU,  see  pott,  p.  744. 

(6)  See  "The  Poor  Rate  Assessment  and  Collection  Act,  1869."  32  ft  33  Vkt,  o.  41* 

B.17. 


Austin. 
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1871.  It  was  proved  that  the  said  Samuel  Best  vfSkS  duly 

"     qualified  under  the  "  Representation  of  the  People  Act, 

V.  1867,"  to  be  retained  on  the  said  list  unless  he  failed  to 

be  qualified  for  the  following  reason  : — 

On  the  2nd  of  February,  1867  (before  the  passing 
of  the  "  Representation  of  the  People  Act^  1867"),  a 
poor-rate  was  duly  made  and  allowed  by  the  justices 
for  the  parish  of  Cheltenham,  within  the  said  borough, 
to  which  rate  the  said  Samuel  Best  was  duly  rated  in 
respect  of  the  qualifying  premises,  and  the  amount  of 
which  rate  did,  on  the  making  and  allowance  thereof, 
become  payable  from  him  iu  respect  of  the  same 
premises.  Yet  the  said  Samuel  Best  had  not,  either 
before  or  since  the  20th  day  of  July  last  past,  paid  the 
amount  of  the  said  rate  or  any  part  thereof. 

It  further  appeared,  on  inspection  of  the  rate-book 
of  the  said  2nd  of  February ,  1867,  that  the  said 
Samuel  Best  had  been  excused,  by  order  of  the  justices 
from  the  payment  of  the  said  rate ;  but  it  did  not 
appear  that  the  said  Samuel  Best  had  ever  made  any 
personal  or  other  application  to  be  excused. 

It  was  also  proved  that  the  custom  of  the  parish 
was  for  the  assistant-overseer,  shortly  before  the  close 
of  each  rate,  to  enter  in  the  column  of  the  rate-book, 
headed  "  legally  excused,"  the  rate  of  all  such  persons 
as  in  his  opinion  were,  by  reason  of  their  poverty, 
unable  to  pay  the  same ;  and  the  rate-book  was  then 
taken  before  the  justices  of  the  peace,  at  their  next 
petty  sessions,  held  at  Cheltenham,  and  the  said 
justices,  on  the  application  of  the  said  assistant-over- 
seer, then  entered  at  the  end  of  the  rate-book  the 
following  minute,  and  duly  signed  the  same : — 

"We  the  undersigned,  being  two  of  her  Majesty's 


Austin. 
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justices  of  the  peace,  acting  in  and  for  the  county  of       1871. 

Gloucester,  do  hereby,  with  the  consent  of  the  church- 

•^  ^  Cull 

wardens  and  overseers  of  the  poor  of  the  parish  of       ^  v^ 
Clieltenham,  order  and  direct  that  the  persons  whose 
amounts   of  rates  appear   in    column    17,    shall   be 
excused  from  the  payment  of  the  rate. 

In  this  way  only  was  the  said  Samuel  Best  excused 
his  said  rate  of  the  2nd  FeWuary,  1867. 

The  next  following  riite  was  made  on  the  25th  July, 
1867  ;  also  before  the  passing  of  the  said  "  Representa- 
tion of  the  People  Act,  1867,"  and  before  the  com- 
mencement of  the  first  qualifying  year  in  the  said 
Act  defined,  and  the  said  Samuel  Beet  Iiad  duly  paid 
that  rate,  and  also  all  rates  subsequently  made  in 
respect  of  the  qualifying  premises. 

It  was  further  proved  that  the  said  rate  of  the  2nd 
Feh'uary,  1867,  was,  shortly  after  it  became  payable, 
duly  demanded  of  and  from  the  said  Samuel  Best,  by  a 
demand  note  duly  served  upon  him. 

The  said  Samuel  Best  had  continuously  occupied 
the  same  qualifying  premises  from  before  the  said  2nd 
day  of  February,  up  to  the  present  time. 

It  was  contended  in  support  of  the  said  objection, 
that  it  having  been  proved  that  the  said  Samuel  Best 
had  not,  on  or  before  the  20th  day  of  July  last,  paid 
the  amount  rated  on  him  as  aforesaid,  by  the  said 
rate  of  the  2nd  Feh^uary,  1867,  he  had  not  bond  fide 
paid  an  equal  amount  in  the  pound  to  that  payable  by 
other  ordinary  occupiers,  in  respect  of  all  poor-rates 
that  had  become  payable  by  him  up  to  the  5th  day  of 
January  last,  in  respect  of  the  premises  which  formed 
his  qualification,  and  that  accordingly  the  said  Samuel 
Best  ought  not  to  be  retained  in  the  list  of  occupiers 
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1871.  "Within  the  parish  of  CheHenlulm,  entitled  to  vote  for 
Cull  ^^®  ®*^^  borough.  But  inasmuch  as  the  said  rate  was 
^*  so  as  aforesaid  made  and  allowed  before  the  passing  of 

AUSTIN. 

"The  Representation  of  the  People  Act,  1867/'  under 
the  provision  of  which  Act  the  said  Samuel  Best 
proved  his  qualification  to  be  registered  as  a  voter, 
the  Revising  Barrister  overruled  the  objection,  and 
retained  the  name  of  the  said  Samuel  Beet  on  the 
list  of  such  voters. 

The  questions  for  the  opinion  of  the  Court  were — 

1.  Whether  by  such  non-payment  of  the  poor-rate 
of  the  2nd  February,  1867,  as  above  stated,  a  poor- 
rate,  which  had  ceased  to  be  in  force  before  the  passing 
of  "  The  Representation  of  the  People  Act,  1867,"  and 
before  the  commencement  of  the  first  qualifying  year 
in  the  said  Act  defined,  the  said  Samuel  Best  (who  had 
proved  his  qualification  under  the  provisions  of  the 
said  Act),  would  be  disqualified  from  being  retained  on 
the  said  list  of  voters,  and — 

2.  If  so,  whether  such  excuse  by  the  justices  as 
hereinbefore  described,  would  prevent  that  non-pay" 
ment  from  operating  to  his  disqualification  ? 

The  same  facts  applied  also  to  the  persons  whose 
names  were  set  forth  in  the  schedule  thereto  an- 
nexed, and  on  the  same  grounds  as  that  relied  on  as 
aforesaid,  the  Revising  Barrister  retained  in  the  said 
list  the  names  of  such  persons. 


Austin  v.  Cull. 


AT  a  Court,  held  at  Cheltenham,  in  the  county  of 
Gloucester  on  the  9th  day  of  October,  1871,  for 
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the  revision  of  the  list  of  persons  entitled  to  vote  for 
the  borough  of  Cheltenham  for  the  ensuing  year  before 
the  Revising  Barrister  appointed  to  revise  the  list  of 
voters  for  the  said  borough,  Thomas  Gull,  on  the  said 
list,  duly  objected  to  the  name  of  Henry  Compton  being 
retained  on  the  list  of  voters  for  the  parish  of  Cheltenham 
within  the  said  borough. 

The  name  of  Henry  Compton  appeared  on  the  said 
list  of  persons  so  as  aforesaid  entitled  to  vote  for  the 
said  borough,  in  respect  of  property  vrithin  the  said 
parish  of  Cheltenham,  as  follows  : — 


1871 


Austin 

V. 

Cull. 


Name. 

Place  of  Abode 

Nature  of 
Qualificatiou. 

Street,  &o. 

Compton,  Henry 

Grotvenor 
Cottages 

House 

4,  Groarenor 
Cottages 

And  his  qualification  was  duly  made  out,  but  that  it 
was  proved  that,  although  the  said  Henry  Compton  had 
duly  paid  within  the  qualifying  time  all  the  poor  rates 
that  had  become  payable  by  him  during  the  qualifying 
year  in  respect  of  the  qualifying  premises,  that  is  to 
say,  the  rate  of  April  30th,  1870,  and  the  two  instal- 
ments thereof,  yet  he  had  not  paid  either  before  or 
since  the  said  20th  of  July  last  past,  the  two  previous 
rates  of  the  30th  October,  1869,  and  the  30th  April,  1 869, 
to  each  of  which  rates  the  said  Henry  Compton  was  duly 
rated  in  respect  of  the  qualifying  premises,  and  the 
amount  of  each  of  which  rates  had,  on  the  making  and 
allowance  thereof  respectively,  become  payable  from 
him  in  respect  of  the  same  premises. 
And  it  further  appeared  on  inspection  of  the  rate* 
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1871        l>ooks  o?  Ajml,  1869,  and  October,  1869,  that  the  said 
Henry  Conipton  had   been  excused  by  order  of  the 


Austin 
T.  justices    from   the   payment   of   such    last-mentioned 


Cull. 


rates  respectively,  but  it  did  not  appear  that  the  said 
Henry  Compton  had  ever  in  either  case  made  any  per- 
sonal or  other  application  to  be  so  excused. 

And  it  was  proved  that  the  custom  of  the  parish 
was  for  the  assistant-overseer,  shortly  before  each 
rate  closed,  to  enter  in  the  column  of  the  rate-book, 
headed  "  legally  excused,"  the  rates  of  all  such  persons 
as  in  his  opinion  were  by  reason  of  their  poverty 
unable  to  pay  the  same,  and  the  rate-book  was  there- 
upon taken  before  the  justices  of  the  peace  at  their 
next  petty  sessions,  held  at  Cheltenhaniy  and  the  said 
justices,  on  the  application  of  the  said  assistant-over- 
seer, entered  at  the  end  of  the  rate-book  the  following 
minute,  and  duly  signe<i  the  same  : — "  We,  the  under- 
signed, being  two'  of  her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  county  of  Gloucester,  do 
hereby,  with  the  consent  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Cheltenham^  order 
and  direct  that  the  persons  whose  amounts  of  rates 
appear  in  column  17  shall  be  excused  from  payment 
of  the  rate."  In  this  way  only  was  the  said  Henry 
Compton  excused  his  said  rates  in  April,  1869,  and 
October,  1869. 

And  it  was  further  proved  that  each  of  the  said  two 
rates  of  30th  April,  1869,  and  30th  October,  1869,  was, 
shortly  after  the  making  and  allowance  thereof  re- 
spectively, duly  demanded  by  a  demand  note  served 
upon  the  said  Henry  Conipton. 

And  it  was  further  proved  that  the  said  Heniy 
Compton  had  continuously  occupied  the  same  qualify- 
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ing  premises  from  before  the  30th  April,  1869,  up  to       1871. 

the  present  time,  and  that  each  of  the  three  above-men-  — 

tioned  poor-rates  was  duly  made  and  allowed  by  the  ▼• 

justices  for  the  parish  of  Cheltenham,  within  the  said 
borough,  on  the  days  by  which  each  rate  is  hereinbefore 
respectively  designated. 

It  was  contended  on  behalf  of  the  objection  that  (it 
having  been  so  proved  as  aforesaid,  that  the  said 
Henry  Compton  had  not,  on  or  before  the  20th  day  of 
July  last,  bond  fide  paid  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occupiers  in  respect  of 
all  poor-rates  that  had  become  payable  by  him  up  to 
the  5th  day  of  January  last,  in  respect  of  the  premises 
which  formed  his  qualification,  and  that  in  fact  two 
of  such  rates  as  aforesaid  Jiad  been  wholly  unpaid)  the 
said  Henry  Compton  was  not  entitled  to  be  retained  on 
the  list  of  occupiers  within  the  parish  of  Cheltenham 
entitled  to  vote  for  the  said  borough. 

The  Revising  Barrister  accordingly  struck  the  name 
out  of  the  list  of  occupiers  within  the  parisli  of  Chelten- 
ham entitled  to  vote  for  the  said  borough. 

The  questions  for  the  opinion  of  the  Court  were  :-^ 

1st.  Whether  by  such  non-payment  of  poor  rates, 
as  above  stated,  the  said  Henry  Compton  was  dis- 
qualified from  being  registered  as  a  voter  as  aforesaid, 
and, 

2nd.  If  so,  whether  such  excuse  by  the  justices,  as 
hereinbefore  described,  would  prevent  that  non-pay- 
ment from  operating  to  his  disqualification. 

The  same  facts  applied  also  to  the  persons  whose 
names  were  set  forth  in  a  schedule  annexed  to  the 
case,  and  on  the  same  ground  as  that  relied  on  as 
aforesaid,  the  Revising  Barrister  struck  out  from  the 
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1871        ^^^^  ^^^^  ^^^  names  of  such  persons,  and  as  the  questions 
-  for  the  opinion  of  the  Court  Mere  the  same,  directed 


Austin 

V.  the  appeals  to  be  consoudated. 

The  Court  desired  that  the  two  cases  might  be 
argued  together. 

Jnstie  for  Gull  in  both  cases.  These  cases  turn 
upon  the  construction  of  the  "  Representation  of  the 
People  Act,  1867/*  s.  3,  sub-sect.  4.  In  the  first  of  them 
the  rate  unpaid  was  made  payable  and  excused  before 
the  passing  of  that  Act :  in  the  other,  since  that  Act 
Both  cases  come  within  that  of  Abel  v.  Lee  (a). 

[Keating,  J.  Four  years  and  more  have  elapsed 
since  the  non-payment  of  the  rate  in  the  first  of  these 
cases.  Is  it  to  be  contended,  then,  that  though  the 
claimant  attain  to  better  circumstances,  he  is  never  to 
be  allowed  a  vote  for  the  same  occupation,  though  if 
he  changed  his  residence  he  might  ?] 

That  was  urged  in  Abel  v.  Lee,  and  it  was  answered 
that  he  might  tender  the  rate  as  well  as  change  his 
residence.  It  is  submitted  that  the  excusal  by  the 
overseers  is  no  excusal  within  54  Geo.  3,  c.  170,  s.  11. 
"  It  shall  be  lawful  for  any  two  .  .  justices  of  the 
peace,  acting  for  the  county  .  .  in  which  any 
district,  parish,  township,  or  hamlet  shall  be  situated, 
in  petty  sessions  assembled,  on  application  made  to 
them  by  any  person  rated  to  any  rates  or  sesses  within 
any  such  district  .  .  to  be  discharged  therefrom, 
and  jyroof  of  hie  or  her  inability  through  poverty  to 
pay  such  rate  or  sess,  with  the  consent  of  the  church- 

(a)  AnU,  p.  516  ;  S.  C,  L.  R.y  6  C,  B.  365. 
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wardens  and  overseers  of  such  district,    .    .    to  order       1871. 
and  direct  that  such  person  shall  be  excused  from  the 


CnUi. 


Austin 
payment  of  such  rate  or  sess,  and  to  strike  out  his  or        ^J* 

her  name  therefrom ;  and  the  sum  at  which  such  person 
was  so  rated  in  such  rate  or  sesa  shall  not  thereafter 
be  collected,  or  any  person  or  persons  charged  there- 
with, or  in  any  manner  called  or  liable  to  account  for 
the  same,  or  for  omitting  to  collect  the  same." 

Here  the  voter  or  **  person  rated "  did  not  make 
application,  neither  was  ''proof  of  his  inability 
through  poverty  to  pay  "  given  before  the  justices. 
There  is,  therefore,  it  is  submitted,  no  valid  excusal, 
and  the  overseers  might  still  claim  the  rate. 

[Brett,  J.  May  you  not  argue  that,  whether  rightly 
or  wrongly  excused,  the  claimant  was  bound  to  pay 
the  rate  in  order  to  vote  ?] 

That  argument  is  also  relied  on,  if  it  should  become 
necessary. 

[Brett,  J.    Might  this  man  be  distrained  on  ?] 

It  is  submitted  that  he  might,  as  he  was  not  duly  or 
lawfully  excused  according  to  the  statute.  If  there  be 
no  lawful  excuse  the  case  comes  distinctly  within  the 
decision  in  Abel  y.  Lee,  where  indeed  no  question  was 
raised  as  to  the  validity  of  the  excusal,  though  it  was 
said  the  excusal  was  too  late  for  the  purpose  of  the 
franchise.  BovW',  C.  J.,  there  said  (a),  "Looking  at 
these  various  provisions,!  think  the  true  construction  of 
sub-section  4  is,  tlmt  all  poor  rates  that  have  become 

(a)  Ante,  p.  522, 
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1871.       payable  by  the  occupier  in  respect  of  the  premises  up 

j^^^j^      to  the  5th  of  Janvary,  whether  made  within  the  year 

^*  of  occupation  or  not,  are  within  its  operation."  WiUes, 

J.,  said,   "  I  concur  without  hesitation  in  .my  lord's 

9 

opinion  that  the  wider  meaning  is  that  which  the 
Legislature  intended  should  be  put  on  the  words  of 
the  4th  sub-section,"  &c. 

[Keating,  J.  Would  the  votes  be  good  if  the  ques- 
tion arose  under  the  Reform  Act  ?] 

No.  Reference  was  made  to  the  Reform  Act  in  Abel 
V.  Lee, 

[Keating,  J.,  referred  to  the  note  to  Abel  v.  Lee,  in 
Eopwood  and  Coltmans  Reports  (a),  and  the  quotation 
therefrom;  Elliott  on  Qualifications,  fee,  2nd  Ed.  p.  191.] 

The  view  taken  by  the  reporters  is  consistent  with 
the  argument  for  the  appellant. 

[Keating,  J.  It  goes  to  show  that  Abel  v.  Lee  may 
be  distinguished.  You  are  not,  indeed,  bound  to  con- 
tend that  the  claimant  would  not,  under  the  previous 
Act,  have  a  vote,  but  that  he  has  not  one  under  the 
language  of  the  later  statute.] 

The  question  appears  to  resolve  itself  into  the  meaning 

of  the  word  ^'payable  ;"  and  Abel  v.  Lee  is  an  authority 
that  a  rate  unpaid  is  in  fact  imyahlc  ;  at  all  events,  if  as 
here  it  has  not  been  validly  excused.  Rates  made  before 
the  "Representation  of  the  People  Act,"  and  unpaid,  are 
i:  everysenseas  much  "payable,"  under  that  Ac  t^  as  rates 
made  after  it.    The  distinction  drawn  by  the  Revising 

(a)  Ante,  p.  529,  n. 
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Barrister,  on  that  ground,  is  not  well-founded.  Such  1871. 
an  argument  might  have  had  this  effect,  that  supposing  ' 
a  rate  made  before  the  15th  August,  18G7  (the  date  of 
the  Boyal  assent  to  this  Act),  and  no  other  rate  made 
before  the  5th  of  January,  1868,  the  claimant  to  vote 
might  have  had  a  vote  without  paying  or  being  liable 
to  pay  any  rate. 

[Brett,  J.  Is  not  sect.  7  inconsistent  >vith  the 
notion  that  sect,  3,  sub-sect.  4,  only  applies  to  future 
rates  ?] 

Yes,  and  section  8  affords  similar  reasoning..  Even 
on  the  assumption  of  a  legal  excusal,  on  grounds  of 
poverty,  there  was  still,  it  is  submitted,  a  moral 
obligation  to  pay,  so  that  the  rates  might  have  been 
tendered,  and  in  that  sense  they  were  still  "  payable." 

Bosanquet,  contra.  The  claimant  has  fulfilled  the 
conditions  under  sub-sect.  4.  It  is  admitted  there  is 
no  distinction  between  rates  made  before,  and  rates 
made  after,  the  Act.  The  case  presents  a  strong 
instance  of  disfranchisement  worked  by  the  law,  if  the 
disfranchisement  continues,  as  it  is  contended  on  the 
other  side,  without  limitation  of  time.  It  might 
involve  this  absurdity  that  whereas  those  who  by 
sudden  stress  in  any  year  have  been  driven  to  the 
workhouse,  and  there  received  relief,  would  be  dis- 
qualified only  for  that  year ;  those  who  have  struggled, 
on,  and  only  been  excused  their  rates,  would  be  dis- 
qualified for  ever  if  they  remained  in  occupation  of 
the  i^ame. premises. 

As  to  54  Geo.  3,  c.  170,  it  must  be  presumed  ihat 

VOL,  I.         H.  C,  F  F  P 
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1871.       everything  that  was  done  was  duly  done.    It  is  stated 
T  that  the  customary  course  was  followed.    What  was 

^  the  custom  would  be  known  to  all  inhabitants,  and 

any  one  wishing  to  be  excused  would  rely  upon  the 
action  of  the  overseers,  and  the  notoriety  of  his  case  to 
obviate  the  necessity  of  his  attending  and  applying  to 
be  discharged.  There  was  an  admission  by  the  over- 
seers of  the  inability  to  pay,  and  a  consent  to  the 
discharge.  No  further  proof  would  be  necessary.  It 
has  been  suggested  by  the  Court  that  the  name,  not 
having  been  actually  struck  out,  still  for  all  purposes 
stands  on  the  rate,  but  striking  out  is  fulfilled  by 
writing  "  excused  **  against  the  name  ;  "striking  out"  is 
directory  only. 

[Brett,  J.  Could  tiot  the  justices  excuse  as  to  part 
only  ?  And  may  they  not  have  done  so  and  intention- 
ally abstained  from  striking  out  the  name  ?] 

If  it  be  so,  the  result  will  be  the  same  in  the  view 
about  to  be  presented  to  the  Court. 

In  order  to  the  proper  construction  of  the  Act,  all 
the  sub-sections  of  sect.  3  must  be  read  together.  "  Said  " 
premises  in  sub-sect.  4,  refers  to  premises  "so  occupied 
by  him,"  in  sub-sect.  3 ;  and  the  occupation  is  defined 
in  sub-sect.  2,  "  during  the  whole  of  the  preceding 
twelve  calendar  months."  The  limit  to  "  all "  rates  (for 
there  must  be  some  limit)  is  '' during  the  year  of 
occupation." 

Other  sections  in  the  Act  on  the  subject  of  rates 
sustain  the  view  contended  for. 

Sect.  26  speaks  of  "  twelve  calendar  months ; "  seett 
28,  "in  any  year."    These  render  it  necessary  to 
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consider  twelve  calendar  months  and  no  more.    Sect.       1871. 
28  was  for  the  protection  of  all  those  who  from  igno-       7 
ranee  or  poverty  might,  without  warning,  be  disquali-        ^- 
fiedy  and  provides  a  form  in  the  schedule  for  demand 
of  rates ;  and  yet  the  limit  of  the  section  is  "  any  poor- 
rate  due  on  5th  January  in  any  year  ....  unpaid  on 
the  1st  of  June  following." 


[Brett,  J.  The  form  in  the  schedule  demands  "  all 
rates,  &c."  and  "  up  to  the  5th  January."] 

He  is,  however,  here  excused.  If  he  were  not  so,  I 
must  concede  the  rates  would  be  "  due." 

[WiLLBS,  J.  Do  you  draw  any  distinction  between 
"  due  "  and  payable,'*  viz.,  that  the  rates  must  not  only 
*'have  become  payable"  under  sub-sect.  4,  but  also 
"  due  "  within  sect  28  ?  ] 

If  there  be  any  distinction,  it  is  in  my  favour,  since 
the  rates  must  clearly  be  "  due  "  as  well  as  "  payable." 
However,  it  is  not  necessary  to  argue  that,  as  the 
excusal  took  place  long  before  the  qualifying  year, 
which  was  not  the  case  in  Ahel  v.  Lee. 

Anstie  replied. 

0*Brien,  Serjeant,  as  aim(xu8  curice  suggested  that  the 
register  must  b^  taken  for  all  purposes  of  past  years, 
as  existing  and  complete;  and,  therefore,  any  ground 
of  objection  must  be  shown  to  have  accrued  during 
the  qualifying  year.  It  surely  could  not  be  for  the 
Revising  Barrister  to  inquire  into  the  events  of  past 
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1871  ye&rs,  or  the  right  of  the  voter  daring  them  to  the 
franchise,  otherwise  it  would  result  in  a  Beyising 
Barrister  sitting  virtually  on  appeal  from  his  oym.  or 
his  predecessor's  decision. 

Cur,  ad,  vuU. 

June  3rd.    The  judgment  of   the  Court  (FiU«» 
Keating^  and  JBrett,  JJ.)  was  delivered  hy 

Brett,  J.    In  these  cases  the  names  of  the  proposed 
voters  appeared  on  the  list  of  voters  to  be  revised  in 
October,  1871,  as  being  entitled  to  vote  for  the  boTO\xg\v 
of  Cheltenham,  and  were  duly  objected  to. 

The  qualification  was  admitted  to  be  duly  proved 
in  all  other  respects ;  but  it  was  proved  that,  altUongV. 
the  voters  had  duly  paid  all  the  poor-rates  -which  had 
become  payable  by  them  during  the  qualifying  year  ii 
respect  of  the  qualifying  premises ;  yet,  in  the  oxv 
case  the  voter  had  not  paid  a  previous  rate  of  Februar 
1 867 ;  and,  in  the  other  case,  he  had  not  paid  tv 
previous  rates  of  April  and  October  of  the  year,  18Ci 
to  each  of  which  rates  he  was  duly  rated  in  respect 
the  qualifying  premises,  and  the  amount  of  tvIii 
rates  had  become  payable  by  him  in  respect  of  si: 
premises. 

On  inspection  of  the  rate-books  for  1867  ax\d  1^ 
it  appeared  that  the  voter  in  the  one  case  had  1; 
excused  by  order  of  justices  from  payment  of  the 
otFebruanj,  1867,  and  the  voter  in  the*  other*  o;!c&^ 
in  a  like  manner,  been  excused  from  payment  of 
rates  for  1869  ;  but  it  did  not  appear  tha.t  i«^  e 
case  the  voter  had  made  personal  or  other  applv^i 
to  be  so  e^cus^d, 
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It  was  proved  that  the  custom  of  the  parish  was  for       187J 
the  assistant-overseer  to  enter  into  the  column  of  the 


Cull. 


Austin 

rate-book,  hea'ded  "  legally  excused,"  the  rates  of  all        ^^; 

such  persons  as  in  his  opinion  were,  by  reason  of  their 

poverty,  unable  to  pay  the  rates ;  and  the  rate-books 

were  then  taken  before  the  justices  in  petty  sessions 

»•.  "^  who,   on  the  application   of   the    assistant-overseer, 

entered  in  the  rate-book  a  minute  purporting  to  excuse 

the  payment  of  the  rates  with  the  consent  of  the 

ifthett''  churchwardens  and   overseers.     In  this  way  the  pro- 

1^  rfr>^  posed  voter  was  excused,  in   one  case,  the  rate  of 

the  t^'"-  February,  1867 ,  and,  in  the  other  case  the  rates  of  1869. 

The  Revising  Barrister  in  one  case  retained  the 

name  on  the  list,  and  in  the  other  struck  it  out. 

,  .  j]ji;.  It  was  contended,  on  the  one  side,  that  the  vote 

vrliii-  ought  not  to  be  allowed  ;  that,  upon  the  facts  stated, 

■r.;ntvei'  it  appeared  that  there  had  been  no  legal  excusal  of 

n  the  payment  in  the  one  case  of  the  rate  of  Feh^uary,  1867, 

.v^  and  in  the  other  case  of  the  rates  of  1869  ;  and,  if 

rjiii  there  had,  yet  that  the  voter  had  not  paid  an  equal 

^  i*  amount  in  the  pound  to  that  payable  by  other  ordinary 

.  -gspec  occupiers  in  respect  of  Jill  poor-rates  which  had  become 

fii  payable  by  him  in  respect  of  the  qualifying  premises, 

^^       J  J?         and,  therefore,  was  not  entitled  to  be  registered  ;  and 

tliat  it  made  no  difference  that  the  rates  in  question 

p-  ndl*         were  rates  imposed  and  payable  before  the  qualifying 
i86<  ^ 

W-        y^^i  iior  tl^at  they  were  upon  these  hypotheses  legally 

^  ^     f  tie*  excused  before  the  qualifying  year. 

^^^     rtSB.'  ^*  ^^  contended  on  the  other  side,  that,  upon  the 

»^  ^       .  j|  facts  stated,  the  Court  ought  to  assume  that  the  excusal 

i  P*-     .   ^  by  the  justices  was  accompanied  by  the  required  for- 

^^         xH^  malities,  and  was  valid ;  that,  if  it  was,  in  the  one 

otl*^^  case  no  part  of  the  rate  of  1867,  and,  in  the  other 
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1871.  ^^^^>  ^^  P*^**  ^^  ^^®  ^^*®s  of  1869,  was  now  payable 
-  by  the  voter ;  that  no  part  had  been  payable  by  him 
during  the  qualifying  year;  that,  consequently,  this 
case  was  to  be  distinguished  from  the  cas^  of  Abel  y. 
Lee  (a)  ;  and  that,  inasmuch  as  the  voter  has  paid  all 
rates  payable  by  him  in  respect  of  the  qualifying 
premises  during  the  qualifying  year^  his  name  was  to 
be  retained  on  the  list. 

The  decision  depends  upon  what  is  the  correct 
construction  of  sect.  3  of  the  stat  30  &  31  Vict.  c.  102. 
The  first  question  seems  to  be,  what  is  the  role  of 
construction  to  be  applied. 

The  governing  rule  with  regard  to  the  construction 
of  all  statutes  by  a  Court  of  Law  administering  the 
law,  is,  that  the  Court  is  bound  to  construe  them  as 
nearly  as  possible  according  to  the  ordinary  received 
meaning  of  the  words  and  ordinary  grammatical  con- 
struction of  the  phrases  and  sentences  used  in  them. 
The  Court  ought  not  in  any  case  to  depart  from  such 
ordinary  sense  and  ordinary  grammatical  construction, 
unless  an  interpretation  according  to  both  or  either 
appears  by  the  context  to  be  contrary  to  the  manifest 
intention  of  the  Legislature.  It  would  seem  that  this 
rule  should,  if  possible,  be  more  strictly  adhered  to 
with  regard  to  the  various  clauses  of  the  statute  under 
discussion,  than  with  regard  to  any  other ;  because  it 
must  be  manifest  to  any  Court  in  this  country  that  a 
statute  dealing  with  the  matter  with  which  this 
statute  deals  must  have  been  discussed  and  settled  in 
almost  every  clause  by  persons  having  different  views 
of  the  most  earnest  kind ;  and  that  the  best  way  for 

(a)  Ante,  p.  515 ;  8.  C,  L.  21.,  6  C.  P.  865.. 
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the  C4)art  to  hold  a  strictlj  even  balance  is,  to  follow,       1871. 
as  nearly  as  possible,  the  words  used  in  each  clause  of 


Austin 
every  section  of  the  Act.  r. 


Now,  by  sect  3,  the  first  condition  to  be  fulfilled  is, 
occupation  as  an  inhabitant  occupier  of  a  dwelling* 
house  within  the]  borough  during  the  whole  twelve 
calendar  months  preceding  the  31st  of  JtUy.  The 
second  condition  is,  that  the  proposed  voter  has, 
"  during  the  time  of  such  occupation,"  been  rated  in 
respect  of  the  premises  so  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  in  respect  of  such  pre- 
nuses ;  that  is  to  say,  that  he  has  been  rated  in  respect 
of  the  premises  so  occupied  by  him  to  all  poor-rates 
made  during  the  twelve  months  preceding  the  31st  of 
July,  The  next  condition  is,  that  he  has  paid  on  or 
before  the  20th  oiJuLy  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occupiers  in  respect 
of  ''  all  poor-rates  that  have  become  payable  by  him 
in  respect  of  the  said  premises  up  to  the  preceding  5th 
of  January" 

It  cannot  fail  to  be  seen  that  there  is  a  grave  dif- 
ference in  the  wording  of  this  last  condition.  The 
words  confining  the  application  of  the  condition  to  the 
twelve  preceding  months  are  omitted.  According  to 
the  ordinary  sense  and  grammatical  construction  of 
the  phrase  which  describes  the  last  condition,  it  is 
applicable,  not  merely  to  all  rates  that  have  become 
payable  by  the  proposed  voter  during  or  in  respect  of 
the  twelve  calendar  months  preceding  the  last  31st  of 
Julyy  but  to  all  poor-rates  that  have  become  payable 
by  him  in  respect  of  the  qualifying  premises  at  any 
time  preceding  the  last  6th  day  of  January,  The 
question  is,  whether  there  is  anything  in  the  context 
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1871.       ^^  ^^^  ^^  section,  or  of  other  parts  of  the  statute,  or 
oi  the  statutes  which  are  to  be  read  as  part  of  ihis 
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▼-  statute,  which  can  authorize  the  Court  to  depart  firtRn 

the  ordinar\'  sense  and  grammatical  constractioii  of 
the  4th  sub-section  as  thus  stated. 

The  other  parts  of  this  statute  which  refer  to  the 
point  in  question,  are  sect.  2S,  and  the  form  in  schedule 
E,  referred  to  in  that  section,  and  sect  29.  The  form  of 
words  Ubed  in  sect  28,  and.in  the  form  in  schedule  £, 
so  far  frum  being  inconsistent  with  the  suggested  inter- 
pretation of  sect.  3,  are  as  large  as  the  form  of  words 
used  in  it  They  do  not  in  terms  describe  a  poor-rate, 
or  rates,  i>ayable  within  the  preceding  twelve  months, 
but  any,  i  e.,  every  poor-rate  due  on  the  oih  day  of 
Janwary  preceding.  The  list  ordained  to  be  made  by 
sect.  29  is  in  terms  of  a  still  larger  description :  it  is  a 
list  containing  the  name  and  abode  of  every  person 
who  shall  not  have  paid,  not  merely  the  poor-rates 
payable  in  respect  of  the  preceding  year,  but  all  poor- 
rates,  and  not  merely  those  which  shall  have  become 
payable  from  him  in  respect  of  the  qualifying  pre- 
mises, but  of  any  premises  within  the  parish  which 
he  has  occupied  before  the  5th  ot  January  then  last 
past 

There  is,  so  far,  nothing  in  the  context  of  the  sta- 
tute 30  &  31  Vid.  c.  102,  itself  to  modify  the  ordinary 
construction  of  the  3rd  section  of  the  statuta  There 
are,  however,  some  other  provisions  of  the  statute, 
which,  with  reference  to  the  question  now  before  the 
Courts  are  of  great  importance. 

By  sect  56,  "  subject  to  the  provisions  of  this  Act,  all 
laws,  customs,  and  enactments  now  in  force  conferring 
any  right  to  vote,  or  otherwise  relating  to  the  lepre- 
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sentation,"  &c.,  "  shall  remain  in  full  force,  and  shall  1871. 
apply  as  nearly  as  circumstances  admit  to  any  person  Amm 
hereby  authorized  to  vote."  And  by  sect.  59, "  This  Act,  ^^^^ 
80  far  as  is  consistent  uith  the  tenor  thereof,  shall  be 
construed  as  one  with  the  enactments  for  the  time 
being  in  force  relating  to  the  Bepresentation  of  the 
People,  and  with  the  Registration  Acts."  And  there 
is  a  provision  relating  to  this  statute  contained  in  31  & 
32  Vid,  c.  58,  -which  must  also  l^e  noticed.  By  sect.  30, 
it  is  enacted  that  "  the  30th  section  of  2  Will.  4,  c.  45, 
and  the  75th  section  of  the  principal  Act,  i,e.,  of 
6  Vict  c.  18,  shall  apply  to  all  occupiers  of  premises 
capable  of  conferring  the  franchise  for  a  county  under 
the  "  Representation  of  the  People  Act,  1867.''  The 
importance  of  these  enactments  is,  that,  by  incorpo- 
rating the  former  statutes  with  the  present  they  make 
them  part  of  the  context  of  the  present,  and  make  it 
necessary  to  consider  whether  the  larger  ordinary 
meaning  of  the  later  statute  may  not  after  all  require 
some  modification  by  reason  of  the  context  thus  intro- 
duced. This  makes  it  necessary  to  consider  whether 
there  was  in  the  former  statutes  any  limitation  of  the 
number  of  rates  which  it  was  necessary  that  the  pro- 
posed voter  should  have  paid. 

Now,  by  sect.  27  of  2  Will  4,  c.  45,  the  rates  which 
it  was  necessary  that  the  proposed  voter  should  have 
paid  were,  "  all  the  poor-rates  and  assessed  taxes 
which  shall  have  become  payable  from  him  in  respect 
of  such  premises  previously  to  the  6th  day  of  April 
then  next  preceding,"  i,  e.,  the  6th  of  April  of  the 
qualifying  year.  The  wording  is  practically  quite  iden- 
tical with  that  used  in  sect.  3  of  the  *'  Representation 
of  the  People  Act,  1867."    If,  then,  by  the  context  of 
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1871.  ^^^®  former  statutes,  some  modification  is  to  be  made 
^^jg^^  of  the  -words  used  in  sect.  27,  it  seems  fair  and  right  to 
say  that  such  context  must  be  used  to  modify  to  the 
same  extent  the  words  in  sect.  3  of  the  later  Act. 
There  is  nothing  in  the  subsequent  parts  of  2  WilL  4, 
c.  45,  itself  to  indicate  any  modification;  for,  in 
sect.  30  the  same  language  is  used  as  in  sect.  27.  But 
by  the  ''Registration  Act''  (6  Vict.  c.  18),  s.  11,  the 
overseers  on  o/  before  (he  20th  of  June  shall  publish 
a  notice  "  that  no  person  will  be  entitled  to  have  his 
name  inserted  in  any  list  of  voters  for/'  &c.,  *'  unless 
he  shall  pay  on  or  before  the  20th  day  of  July  then 
next  ensuing  all  the  poor-rates  and  assessed  taxes  which 
shall  have  become  payable  from  him  in  respect  of  such 
premises  during  the  twelve  calendar  months  next 
before  the  6th  day  of  April  then  last  past,''  i,  e.,  which 
shall  have  become  payable  from  the  6th  of  ^^^^  ^^  ^^® 
year  preceding  the  6th  of  April  of  the  qualifying 
year.  That  certainly  would  mislead,  unless  it  be  taken 
that  the  poor-rates,  which  it  is  necessary  according 
to  such  notice  to  pay,  are  those  which  have  become 
payable  after  the  6th  of  April  of  the  year  preceding 
the  qualifying  yea?.  The  inference  which  any  one 
would  be  entitled  to  draw,  is,  that,  if  he  pay  those 
poor-rates  which  become  payable  on  or  after  the  6th  of 
AprU  of  the  preceding  year,  and  has  been  rated  to 
the  poor-rates  made  after  the  31st  of  July^  commencing 
the  qualifying  year,  he  will  be  entitled  to  be  registered. 
The  notice  in  form,  schedule  E  of  30  &  31  Vict.  c.  102, 
is  only  slightly  different  from  that  section.  It  differs 
by  using  the  phrase  "  which  have  become  due,"  instead 
of  **  which  have  become  payable."  By  sect  12,  the 
same  limitation  in  the  same  terms  as  to  the  com- 
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mencement  of  the  time  to  be  considered  is  made  with       1871. 
regard  to  the  assessed  taxes.  Av&tvx 

It  is  necessary,  in  order  to  detcrniine   the  exact        ^.J^ 
position  of  a  voter,  to  determine  the  meaning  of  those 
phrases. 

Do  they  mean  all  rates  and  taxes  which  are  payable 
or  due  after  the  6th  of  April,  though  made  before  it ; 
or  do  they  mean  the  rates  and  taxes  which  are  made, 
and  have  become  due  and  payable  after  the  6th  of 
April  t 

By  sect.  So,  the  overseers  attending  the  Bevising 
Barrister  shall  ''produce  at  the  said  Court,  all  rates 
made  for  the  relief  of  the  poor  of  their  respective 
parishes  or  townships  between  the  6th  day  of  Ap^^l  in 
the  year  then  last  past,  and  the  last  day  of  July  in 
the  then  present  year."  This,  apparently,  reduces  the 
rates  which  are  to  be  brought  to  the  notice  of  the 
Bevising  Barrister  to  those  which  have  been  made  and 
allowed  after  the  6th  of  April  of  the  year  preceding 
the  qualifying  year.  And,  as  to  the  question  whether 
the  proposed  voter  has  been  rated  to  the  proper  rates, 
inasmuch  as  the  Bevising  Barrister  would  require 
to  see  only  rates  made  on  or  after  the  31st  of  July 
commencing  the  qualifying  year,  it  seems  to  follow 
that  the  rates  made  after  the  preceding  6th  of  Afyril^ 
JEind  before  the  31st  of  July,  are  laid  before  him 
in  order  that  he  may  see  whether  they  have  been 
paid. 

Sect.  75  is  not  so  direct,  and  yet  it  contains  a  strong 
intimation.  It  gives  a  description  of  those  persons 
who  shall  not  be  disqualified  by  being  misdescribed  in 
any  rate — in  other  words,  of  those  persons  who,  but 
for  the  misdescription,  would   be  entitled  to  vote. 
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1871.       Those  persons  are  descrJl)ed  to  be  such  as,  being  liable 
AusTiir       *^  ^^  rated,  "  have  been,  bond  fide,  called  upon  to  pay, 
^'  in  respect  of  such  premises,  all  rates  made  for  the 

relief  of  the  poor  in  such  parish  or  township  during 
the  time  of  such  his  occupation  {%,  e.,  for  twelve  months 
next  previous  to  the  last  day  of  July\  and  such  person 
shall  have  bond  jid/t  paid  on  or  before  the  SQth  day  of 
July,  in  such  year,  all  sums  of  money  which  he  shall 
have  been  called  upon  to  pay  as  rates  in  respect  of 
such  premises  for  one  year  previously  to  the  Gth  day 
of  Ajn^il  then  next  preceding/*  This,  again,  confines 
tlie  rates  which  it  is  necessary  that  the  proposed  voter 
should  have  paid  to  those  commencing  within  the 
6th  of  A'prH  of  the  year  preceding  the  qualifying 
year. 

One  of  the  dates  of  the  6th  of  April  mentioned  in 
all  these  sections — viz.,  the  6th  of  April  of  the  qualify- 
ing year  —  has  been  clearly  altered  to  the  5th  of 
January  by  11  &  12  Vict.  c.  90 ;  but  the  other  date 
of  the  Gth  of  Apnl — viz.,  that  of  the  year  preceding 
the  qualifying  year — would  at  first  sight  seem  not  to 
have  been  altered.  The  enactment  is,  that  "  no  person 
shall  be  required,  in  order  to  entitle  him  to  have  his 
name  inserted,  &c.,  to  have  paid  any  poor-rates  or 
assessed  taxes,  except  such  as  shall  have  become  pay- 
able from  him  previously  to  the  5th  day  of  January  in 
the  same  year."  That  would  seem  to  alter  the  last- 
mentioned  6th  of  April,  but  not  the  former  one. 
But  by  s.  28  of  31  &  32  Vict.  c.  68,  the  overseers 
of  every  parish  "shall  produce  to  the  Barrister 
appointed  to  revise  the  list  of  voters  of  any  county " 
all  rates  made  "between  the  5th  day  of  January 
in  the  year  then  last  past,  and  the  last  day  of  July 
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in  the  then  present   year."     This  seems   to  imply       1871. 
that  both  the  dates  of  the  6th  of  April  are  changed 
to  the  5th  of  Jamum^j, 

These  various  sections  may  well  be  said  to  indicate 
that  the  large  words  used  in  s.  27  of  2  Will,  4,  c.  45, 
as  to  the  payment  of  bygone  rates,  are  to  be  modified 
and  limited  And  after  much  consideration  and  with 
much  hesitation,  we  have  come  to  the  conclusion  that 
they  do  indicate  that  the  rates  which  it  is  necessary 
that  a  proposed  voter,  under  s.  27  must  have  paid, 
were  all  those  which  have  been  made  and  allowed 
after  the  Gth  of  April  of  the  yeav  preceding  the  quali- 
fying year;  and,  since  the  11  &  12  Vict.  c.  90,  after  the 
5th  day  of  January  of  the  year  preceding  the  qualifying 
year. 

If  this  be  the  true  construction  of  s.  27  of  the 
Reform  Act,  it  is  so  by  reason  of  the  context  found  in 
the  sections  which  have  been  alluded  to.  By  s.  30  of 
31  &  32  Vict  c.  58,  the  75th  sect,  of  6  Vict,  s.  18,  is 
expressly  made  applicable  to  the  £12  qualifications  in 
counties  given  by  s.  8  of  '*  The  Representation  of  the 
People  Act,  1867/'  If  that  section  as  a  context  limits 
the  large  words  used  in  s.  27  of  the  Reform  Act,  it 
may  well  be  held  to  limit  the  same  words  used  with 
regard  to  a  similar  subject-matter  in  the  latter  Act. 
If  that  be  sOj  and  if  the  words  in  s.  3  be  not  limited  in 
the  same  manner,  there  will  be  a  difference  as  to  the, 
payment  of  by-gone  rates,  between  the  new  and  old 
franchises  in  boroughs,  and  the  new  occupation  fran- 
chises in  boroughs  and  counties. 

This  incongruity  can  be  avoided  by  holding  that, 
by  virtue  of  sect.  56  of  the  new  Act,  the  sections  in 
the  older  Acts  which  limited  the  large  words  of  sect. 
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1871.       ^^  ^^  ^^®  Reform  Act,  are  made  a  context  to  the 
"  new  Act,  by  which  the  large  words  of  sect,  3  are 
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We  have  finally  come  to  the  conclusion  that  those 
words  may  not  improperly  be,  and  ought  to  be 
limited ;  and  that  the  rates  ivhich  it  ia  neceamry  that 
a  proposed  voter  should  have  paid  before  the  20th  of 
July  of  the  qualifying  year,  are,  aU  rates  made  and 
allowed  after  the  5th  day  of  January  of  the  year  pre^ 
ceding  (he  qualifying  year,  and  payable  up  to  the  oth 
day  of  January  of  tlie  qualifying  year.  As  to  all  such 
rates,  he  must  have  paid  them  according  to  the  terms  of 
sub-sect.  4 ;  that  is  to  say,  he  must  have  paid  an  equal 
amount  in  the  pound  to  that  paj'^able  by  other  occupiers 
in  respect  of  such  rates.  And  no  excusal  of  such 
rates,  wltether  made  before  or  after  the  commencement 
of  the  qualifying  year,  can  be  pleaded  in  bar  of  a 
disqualification  arisin^j  from  their  not  having  in  fact 
been  paid  or  tendered  before  the  20ih  of  July  of  the 
qucdifying  year. 

It  was  argued  that  such  a  decision  as  that  at  which 
we  have  now  arrived  would  be  inconsistent  with  the 
decision  in  Abel  v.  Lee  (a).  In  that  case  Abdf  the 
appellant,  claimed,  in  1870,  to  be  placed  on  the  register, 
under  sect.  3  of  the  ^'Representation  of  the  People 
Act,  1867."  It  was  conceded  that  he  was  duly 
qualified  in  all  other  respects ;  but  it  was  objected 
that  he  was  disqualified  by  reason  of  not  having  paid 
a  rate  made  in  respect  of  the  qualifying  premises  on 
the  18th  Jtine,  1869 — made,  therefore,  before  the 
commencement  of  the  qualifying  year.    The  answer 

(a)  Ante,  p.  515  ;  iS.  C,  L.  i?.,  6  C.  P.  805, 
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relied  on  to  this  objection  was,  that  after  Ootohei\       1871. 
1869,  that  is  to  say,  during  the  qualifying  year,  the 
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payment  of  this  rate  was  duly  excused.    The  Revising  t. 


Barrister  disallowed  the  vote.  It  was  argued  on  the 
appeal  that  the  only  rates  which  it  was  necessary  that 
the  proposed  voter  should  have  paid,  were  those  made 
and  allowed  within  the  qualifying  year,  and  that  the 
excusal  by  magistrates,  whenever  made,  from  payment 
of  any  rate,  relieved  the  proposed  voter  from  the 
obligation,  as  matter  of  qualification,  of  having  paid 
such  rate.  Both  of  these  arguments  were  overruled 
by  the  Court,  on  the  ground  of  the  difference  of  the 
words  used  in  the  sub-sections  of  sect.  3,  and  on  the 
largeness  of  the  words  used  in  sub-sect.  4.  Inasmuch 
as  the  rate  in  question,  viz,,  that  of  J^i7i€,  1869,  was 
made  after  the  5  th  of  Januai^  of  the  year  preceding 
the  qualifying  year,  the  question  under  discussion  in 
the  present  case  was  not  raised  in  that  case.  The 
expressions  of  the  judges  were  pointed  to  the  argument 
that  payment  was  only  required  of  the  rates  made 
within  the  qualifying  year.  In  that  case  it  was 
necessary  to  point  out  the  largeness  of  the  words  used 
in  sect.  3  of  the  "  Representation  of  the  People  Act, 
1867  ;"  in  this  case  it  has  been  necessary  to  consider 
how  far  that  largeness  required  limitation. 

Inasmuch  as  we  hold  that  the  only  rates  which  it 
is  necessary  that  a  proposed  voter  should  have  paid 
are  those  made  after  the  5th  of  January  of  the  year 
preceding  the  qualifying  year,  it  is  unnecessary  to 
consider  whether  there  was  a  valid  excusal  by 
]nstices  in  this  case  of  the  rates  made  in  1867  and 
1SC9. 

We  are  of  opinion  tluit  the  decisions  of  the  Revising 
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1871.       Barrister  must  respectively  be  affirmed  and  reversed, 
-  in  accordance  with  this  judgment. 
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V. 

Cull. 


CuU  V.  Austin — Decision  affirmed. 
Austin  V.  CM — Decision  reversed. 
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AGREEMENT  FOR  LEASE, 
See  Lessee. 

ALLOTMENTS  OF  LAND. 
See  Qualification  (B),  2, 6. 

AMENDMENT. 
1.  In  the  published  list  of  voters 
for  a  county,  the  persons  entitled^ 
in  respect  of  occupation,  were  ar- 
ranged in  a  separate  alphabetical 
list,  after  a  similar  list  of  those 
entitled  in  respect  oi  property. 

These  two  lists  were  on  five  sheets 
of  paper,  the  first  list  eading  in 
the  middle  of  sheet  IIL  At  the 
top  of  sheets  I.,  IL,  IIL  was  a 
proper  reading  for  persons  entitled 
in  respect  of  property  situate  in 
the  parish.  In  the  middle  of 
sheet  IIL,  the  list  of  persons 
entitled,  in  respect  of  occupation^ 
commenced  under  a  proper  head- 
ing ;  but,  by  a  printer's  mistake, 

VOL.  L     HX. 


the  heading  at  the  top  of  sheets 
L,  IL,  III.  was  repeated  at  the 
top  of  sheets  IV.  and  V. 

No  one  objected,  nor  did  it  ap- 
pear that  any  one  was  misled. 

The  Revising  Barrister,  however 
(holdingit  to  be  misleading),  refused 
to  amend,  and  expunged  all  names 
below  the  interpolated  heading. 

HM^  that  it  could  not  have 
misled  a  reasonably  eareful  man, 
and  the  Revising  Barrister  ought 
to  have  amended.  MoUher  v. 
OverBeera  of  AUendcde.  46 1 

2.  In  the  third  column  of  a  list  of 
claimants  for  a  county,  there  ap- 
peared the  following  qualifica* 
tion  : — "  Freehold  iient  charge  of 
£16  per  annum,  issuing  out  of 
freehold  houses,"  but  ao  owner's 
name  in  the  fourth  column.  The 
qualification  proved  was  freehold 
land  (with  houses  thereon),  let  on 
lease  aii  £16  per  annum. 

0  0  0 


768 


IXDEX  TO  THE  PRINCIPAL  MATTERS. 


Held,  that  the  qualification 
proved  was  different  from  that 
described,  and  that  the  Revising 
Ban'ister  had  no  power  to  amend 
such  description.  WilleSj  J.,  da- 
hilante.  NicolU  v.  Bidwer,  472 
3.  A  description  of  qualification 
which  is  "insufficient,"  by  rea- 
son of  being  erroneous,  may  be 
amended  under  sect.  40  of  6  Vict, 
c.  18,  provided  the  qualification 
described  be  not  a  different  quali- 
fication from  that  proved. 

A  house  was  described  on  the 
register  as  No.  4.  It  had  fonnerly 
been  so  numbered,  but  some  years 
ago  it  was  changed  by  the  local 
authorities  to  No.  9.  The  person 
objected  to  had  been  in  occupa- 
tion when  it  was  No.  4,  and  con- 
tinuously since. 

Held,  the  Revising  Barrister  had 
power,  and  ought  to  have  amended. 
Bendle  v.  WaiaotK  591 

See  Description,  2,  3. 

ANNUAL  VALUE,  ABOVE  ALL 
CHARGES. 

A  sum  of  money  voluntarily  laid  out 
by  landlords,  in  improving  their 
property,  is  not  a  "charge"  to  be 
deducted  in  ascertaining  the  net 
annual  value  for  the  purpose  of 
the  franchise. 

Tenants  in  common  in  fee  of 
houses  and  land  expended  of  their 
own  accord  £21  19«.  Id,  in  laying 
on  a  supply  of  water,  for  the  con- 
venience of  their  tenants.  For 
this  an  additional  rent  was  chai'ged, 


but  if  the  whole  outlay  were  de- 
ducted in  the  year  of  qualification, 
the  annual  value  would  not  have 
been  sufficient  for  each  landlord 
to  have  a  freehold  of  40«. 

Held,  that  such  deduction  should 
not  be  made.    Backley  v.  Wrigley. 

661 

See  Qualification  (B)  5. 

APPEALS. 

See  Practice,  1,  2,  4. 
Consolidation  of  Appeals. 
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BOUNDARY  ACT,  18G8. 
Set  Poor  Rate,  6. 

BRIDGE,  SHAREHOLDERS  OF. 
See  Qualification  (B)  7. 

BUILDING. 

A  "room**  in  a  set  of  chambers, 
not  commimicating  directly  with 
the  other  rooms  in  the  set,  but 
opening  into  a  common  vestibule, 
and  thence  communicating  by  a 
door  with  a  landing  on  a  public 
staircase,  is  not  such  a  subject  of 
occupation  as  will,  under  sect.  27 
of  2  Will.  4,  c.  45,  confer  a  vote 
on  the  occupier,  notwithstanding 
that,  in  common  with  his  land- 
lord, he  has  perfect  control  over 
the  outer  door.  CuthherUon  v. 
Butterworth.  188 

BUILDING  SOCIETY. 

See  Lessee,  1. 
Qualification  (B),  5. 
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CA]\rBRIDGE  UNIVERSITY. 

See  Lodger. 
Incorporation  op  Statutes. 

CANONRY. 
See  Qualification  (A)  3. 

CHAMBERS, 

See  Building. 
House,  I. 

CHARGES. 
See  Annual  Value. 

CHARITY. 
See  Qualification  (A)  1,  2 ;  (B)  6. 

CLAIM. 

See  Forms. 
Description,  2. 

CLAIMANT. 
See  Objection,  9. 

CLAIM  TO  BE  RATED. 

The  qiicolillcation  for  the  borough 
francliise  must  be  perfected  witliin 
the  qualifying  period. 

A  claim  to  be  rated  under  2  WUL  4, 
c.  45,  8.  30,  made  after  July  31st, 
will  not  by  relation  back  operate 
as  a  claim  made  in  due  time. 
Where,  therefore,  the  occupier  of 
a  house  who  had  not  been  rated, 
though  he  had  paid  all  rates  due 
in  respect  of  it  up  to  January 
5th,  1868,  prior  to  20th  July,  on 
the  24th  August  served  on  the 
overseers  a  claim  to  be  rated,  it 


was  H^dj  that  the  claim  was  too 
late.     Medvnn  v.  Streeter,         157 

COLLEGE  ROOMS. 

See  LoDOERS. 
Incorporation  op  Statutes. 

COMMONLY  UNDERSTOOD. 

See  Description,  1. 
Objection  7. 

COMPOSITION  FOR  POOR 
RATES. 

1.  An  agreement  to  pay  a  composi- 
tion for  poor-rates  for  a  year  end- 
ing the  25th  of  March,  1868,  on 
tenements  occupied  or  unoccupied, 
made  by  the  owner  under  the  13 
&  14  Vict,  c.  99,  8.  4,  is  a  "com- 
position" within  proviso  (1)  of 
the  30  &  31  Fict,  c.  102,  s.  7. 

Therefore,  where  the  owner  of  tene- 
ments in  a  borough  made  such  an 
agreement,  his  liability  under  it  to 
future  poor-rates  ceased  by  virtue 
of  the  above  proviso  from  the 
29th  September,  1867,  and  not 
fi-om  the  15th  August,  1867,  when 
the  Act  passed.  Mason  v.  Bennett 
cmd  others,  101 

2.  The  word  "  composition "  in  pro- 
viso (1)  of  the  30  &  31  Fict,  c. 
102,  8.  7,  applies  to  all  cases 
where,  at  the  passing  of  the  Act, 
the  owner  was  (under  the  13  &  14 
Vict.  c.  99,  or  any  local  Act)  rated 
instead  of  the  occupier  at  less  than 
the  full  amount;  and  therefore,  in 
all  such  cases,  the  owner's  liability 
continued   under  the   above  pro- 
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viso  until  the  29th  Sepiefttber, 
1867,  and  did  not  cease  on  the 
15th  of  Augti8t,  1867,  upon  the 
passing  of  the  Act.  Trotter  v. 
Trevor  and  others,  109 

3.    See    No.    2.      Banks    v.   Jones. 
Bishop  V.  Jones,  117 

CONSOLIDATION  OF 
APPEALS. 

To  allow  of  consolidation  of  appeals, 
the  facts  of  each  case  must  be  so 
similar,  that  a  judgment  on  one  of 
the  cases  will  govern  the  rest. 
Bennett  v.  BrumJU,  48 

CORPORATION. 
See  Qualification  (A),  2,  6. 

CORPORATION  SOLE. 
See  Qualification  (A),  3. 

COUNTLKTO  HOUSE^ 

"Counting  house,"  in  2  WiU,  4, 
c.  45,  8.  27,  is  to  be  construed  in 
its  ordinary  and  popular  sense, 
and  consequently  it  is  not  neces- 
sary that  a  counting  house  should 
be  an  entire  house  in  order  to 
confer  a  borough  qualification. 
Piercy  v.  Madecm,  371 


DESCRIPTION. 

1.  In  the  qualification  column  of  the 
list  of  county  voters,  a  lease  for 
life  of  a  house  and  garden  was 


described  as  '' leasehold  house  and 
garden." 
Beld,  that  this  description  was  suffi- 
cient, and,  if  not  strictly  accurate, 
was  within  6  Vict.  c.  18,  s.  101, 
such  as  to  be  commonly  under- 
stood.    Jones  V.  Jones,  95 

See  also  Avendmbnt. 

2.  The  description  "dwelling-house," 
is  not  so  appropriated  to  the  fran- 
chise created  by  "  The  Representa- 
tion of  the  People  Act,  1867," 
8.  3,  as  to  exclude  proof  under  it 
"if  a  house"  within  s.  27  of  2 
WiU.  4,  c  45. 

A^  voter's  qualification  had  been 
described  by  overseers  as  a  "dwel- 
ling-house," but  (it  being  jointly 
occupied)  the  voter  gave  evidence 
to  support  it  as  a  "  house." 

Bdd^  that  he  might  do  so,  and  no 
amendment  was  necessary.  BreU^ 
J.,  dtssentienU.  Townshend  v. 
T/ie  Overseers  of  St.  Marylsbane, 

606 

3.  "House"  is  a  sufficient  descrip- 
tion of  the  nature  of  a  claimant  s 
qualification  as  occupier  of  a  house, 
although  the  borough  where  the 
vote  is  claimed  is  one  in  which 
the  rights  of  freeholders  are  re- 
served under  2  Will.  4,  c.  45, 
8.  3L 

So  BeU  in  the  case  of  Exeter. 
Bdd  also,  that  if  necessaiy,  the 
Reviser  had  power  under  a.  40  of 
6  &  7  Vict.  c.  18,  to  amend  by 
inserting  the  claimant  in  the  list 
of  voters,  as  "  occupier  of  a  house." 
Ford  V.  Boon.  668 
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DESCRIPTION  OF  LIST  IN 
WHICH  OBJECTORS  NAME 
APPEARS. 

See  Objection  6,  7,  8. 

DESCRIPTION  OF  OBJECTOR'S 
PLACE  OF  ABODE. 

See  Objection  3,  4,  5. 

DISTRICT  CHURCH. 
See  Incumbent. 

DUPLICATE  NOTICE  OF 
OBJECTION. 

See  Eyidence. 

DWELLING  HOUSE. 
JOINT  OCCUPIER. 

1.  The  proviso  to  sect.  3  of  "The 
Representation  of  the  People  Act, 
1867"  (30  &  31  Vict,  c.  102),  is 
to  be  read  as  if  the  words  "joint 
occupier"  were  followed  by  "as 
owner,  or  tenant." 

Therefore,  "  an  occupier  as  ten- 
ant," under  sect.  3,  is  not,  by 
letting,  during  part  of  the  year,  a 
famished  bed-room,  and  the  joint 
use,  with  himself,  of  a  sitting- 
room,  to  one  whom  he  also  sup- 
plied with  board,  for  a  sum  weekly, 
reduced  to  the  atcUua  of  "joint 
occupier"  within  the  proviso. 
Brewer  v.  McGowen,  276 

2.  A  house  (originally  built  for  one 
family)  consisted  of  nine  rooms, 
let  out  in  tenements,  some  of  two 
rooms,  some  of  one.  The  rooms 
were    occupied    by  each    tenant 


exclusively ;  but  the  passage  and 
staircase  were  common  to  all. 
The  claimant  occupied  one  of 
these  rooms,  and  was  separately 
rated.  The  owner  did  not  reside. 
The  outer  or  street  door  was  never 
closed,  and  was  without  lock  or 
bolt,  but  had  two  staples  through 
which  a  bolt  formerly  was,  and 
still  might  be  «hot.  The  Revising 
Barrister  having  held  that  the 
premises  occupied  by  claimant 
were  not  "a  dwelling-house" 
within  30  t  31  Vict,  c.  102— 

Held,  per  WHles  and  BreU,  JJ., 
that  the  decision  should  be  af- 
firmed. 

Per  WiUeSy  J.  The  separate 
dwelling  referred  to  in  sect.  61, 
must  be  such  a  dwelling-house  as 
would  have  been  a  "  house"  with- 
in the  Reform  Act,  and  would 
answer  the  description  of  a  house 
as  interpreted  in  Cook  v.  Humber, 

Per  BreU,  J.  That  although 
there  need  not  be  a  structural,  yet 
there  must  be  a  pr<tctical,  separa- 
tion of  ^  thing  occupied;  and 
"occupied"  in  sect.  61  means 
"usedj"  and  the  part  of  the 
house  which  the  claimant  really 
"used  "  here,  was  composed  of  the 
part  to  which  he  improperly  con- 
fined his  claim  (viz.,  his  room), 
and  the  part  jointly  used  by  him 
and  others  (viz,,  the  passage  and 
staircase). 

Per  BoviU,  C.  J.,  and  Keating,  J. 
That  the  decision  should  be  re- 
versed. That  the  defendant  occu- 
pied  a   "dwelling-house"  within 
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sect.  61 ;  and  for  that  purpose  it 
was  not  necessary  that  there  slioiild 
be  structural  severance. 

Per  Keating,  J.  A  man  is  not 
a  lodger  who  is  separately  rated 
for,  and  has  the  exclusive  occu- 
pation of  rooms,  or  a  room,  in  a 
house,  where  the  owner  nei- 
•  ther  resides,  nor  exercises  any 
control  whatever  over  the  outer 
door.  Thompson  v.  Ward,  530 
3.  The  claimant  occupied  one  room 
on  the  ground-floor,  and*  another 
on  the  floor  above  it,  and  was 
separately  rated.  He,  and  the 
only  other  tenant,  had  each  con- 
trol of  the  outer  door,  the  owner 
not  residing.  The  Revising  Bar- 
rister decided  that  the  rooms  did 
not  constitute  a  "dwelling-house." 

Hddf  per  Willes  and  Brett,  JJ., 
That  the  decision  should  be  af- 
firmed, 

FerBovill,  C.J.,  and  Keating,  J. 
Tliat  it  should  be  reversed.  KUis 
v.  Burch,  537. 


EXCUSAL  OF  RATES. 

See  Poor  Rate,  3,  4. 


EQUITABLE  FREEHOLD. 

See  Qualification  (B),  2. 

EVIDENCE. 

If  the  objector  fail  to  prove  at 
the  revision  the  duplicate  notice 
under  6  Vict,,  c.  18,  s.  100,  and 
the  notice  served  on  the  voter  be 
produced,  the  objector  may  have 
recourse  to  the  latter  to  prove  the 
service.     Norris  v.  Pitcher,    173. 

See  Objection,  10. 


FEES  FOR  CEREMONIE& 

See  Incumbent  op  District  Church. 

FORMS. 

A  notice  of  claim  by  a  XI 2  occupier 
(stating  "  land  as  occupier"  a.s  the 
nature  of  qualification),  was  sent 
to  the  overseers  on  the  25tli  of 
August.  By  mistake  it  followed 
the  county  instead  of  the  borough 
form  of  claim. 

Held,    nevertheless,    that    the 
borough  form  (as  applied  by  31 

6  32  Vict.  c.  58,  s.  17,  and  6  & 

7  Vict,  c.  18,  8.  16,  to  £12  occu- 
piers), was  sufficiently  complied 
with. 

See  Objection. 

FREEHOLD  INTEREST. 

See  Qualification. 

FREEHOLDER  IN  BOROUGH. 
See  Description,  3. 

FRIENDLY  SOCIETY. 
See  Qualification  (B),  1. 

GROUNDS  OF  OBJECTION. 

See  Objection. 

HOSPITAL. 
See  QuALincATioiT  (A),  1. 

HOUSE. 

Suhletting  Party  retaining  Control, 

1.  The  occupier,  as  tenant  of  a  house 
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under  2  WiU.  4,  c.  45,  s.  27,  does 
not  cease  to  be  such  occupier  by 
letting  off  part,  provided  he  retain 
the  general  control  of  the  whole. 

The  occupier,  as  tenant  of 
"chambers"  constituting  a  "house" 
in  an  inn  of  court,  let  two  of  the 
rooms  to  tenants  under  agreements 
for  rent  (to  include  service,  rates, 
and  coals),  witli  keys  to  the  rooms 
and  to  the  outer  door. 

Jfekl,  that  the  occupier  had  not 
ceased,  by  such  subletting,  to  be 
the  occupier  witliia  the  Act. 

Semhle,  per  WilleSy  J.,  the  let- 
tings  were  not,  strictly  speaking, 
tenancies,  but  rather  personal 
agreements  for  occupation,  limited 
to  special  purposes,  more  resem- 
bling enjoyment  as  licensees  or 
occupation  by  a  guest  at  an  inn, 
or  by  a  lodger.  Smith  v.  Laticas- 
ter,  287 

2.  Described  as  shop. 

See  Inhabited  House  Duty. 

3.  I}weUing-house. 

See  Desceiption,  2. 

INACCURACY. 

See  Description. 
Amendment. 

INCAPACITY  TO  VOTE. 
jSw  Women,  1,  2. 

INCAPACIIT  TO  APPEAL. 

See  Women,  3. 

INCORPORATION  OF 
STATUTES. 

Sect.  78  of  2   WUl.  4,  c.  45,  is  by 


sects.  56  &  59  of  30  &  31  Vict. 
c.  102,  incorporated  therein,  so 
that  nothing  therein  "shall  entitle 
any  person  to  vote  in  the  election 
of  members  to  serve  in  Parliament 
for  the  city  of  Oxford,  or  town  of 
Cambridge,  in  respect  of  the  oc- 
cupation of  any  chambers  or  pre- 
nuses  in  any  of  the  colleges  or 
halls  of  the  Universities  of  Oxford 
or  Cambridge." 

Bakewell  v.  Peters.  251 

Barnes  and  others  v.  Peters  254 
Perowne  and  others  v.  Peters  254 


INCUMBENT. 

Of  District  Church, 

1.  The  incumbent  of  a  district  church 
was,  as  such,  entitled — 

(1.)  To  the  freehold  of  the 
chui-ch  (not  found  by  the  Revi- 
sing Barrister  to  be  of  any  annual 
valne). 

(2.)  To  two  sums  of  £150  and 
£50,  paid  annually,  under  orders 
in  Council,  by  the  Ecclesiastical 
Commissioners,  and  the  Governors 
of  Queen  Anne's  Bounty,  "  to  the 
incumbent  for  the  time  being  of 
the  said  church." 

(3.)  To  fees  for  marriages,  bap- 
tisms, and  churchings  performed 
within  the  church. 

(4.)  To  fees  under  a  local  Act, 
in  respect  of  the  burial  in  a  ceme- 
tary  out  of  the  parish,  of  persons 
who  had  died  within  his  district 
(items  (3)  and  (4)  each  amount- 
ing to  more  than  40«.  a  year). 
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Held,  that  he  was  not  shown  to 
have  40«.  a  year  from  land  within 
the  parish,  so  as  to  entitle  him  to 
the  county  franchise ;  the  marri- 
age, etc.,  fees  (though  received  for 
ceremonies  in  part  necessarily  per- 
formed in  the  church),  being  pay- 
able for  the  personal  services  of 
the  incumbent.     Kirton  v.  Dear. 

349 

As  Perpetual  CuraU, 

2«  A.,  the  incumbent  of  a  vicarage  as 
perpetual  curate,  claimed  to  vote 
in  respect  of  land  of  the  value  of 
40».  per  annum,  which  had  been 
conveyed  in  exchange  to  his  pre- 
decessor and  "  his  successors,  vicars 
of  the  said  vicarage  for  the  time 
being,  for  ever." 

Heldj  that  even  if  A.  was  not, 
as  perpetual  curate,  a  corporation 
sole,  he  had  at  least  a  sufficient 
equitable  freehold  interest  in  the 
land  to  entitle  him  to  vote  for  the 
county.     WaUU  v*  Birki^        365 


INHABITED  HOUSE  DUTY. 

The  occupier  of  a  "house"  within 
2  Wm.  4,  c.  45, 8.  27,  who  would, 
imder  that  section,  be  disqualified 
by  non-payment  of  the  inhabited 
house  duty,  is  not  the  less  dis. 
qualified  because  he  occupies  the 
ground-floor  as  a  "  shop,"  and  his 
qualification  is  so  described  in  the 
list.  Lee  r.  The  Town  Clerk  of 
Bradford  733 


JOINT  OCCUPIER. 
See  DwELUNO  House. 

LEASEHOLDER. 

A  leaseholder  who  possessed  the 
county  franchise,  in  r&spect  of  a 
house  in  a  borough  (under  £10 
yearly  value)  before  the  30  &  31 
Vid,  c.  102,  IS,  since  that  Act, 
deprived  of  such  franchise  by  the 
joint  operation  of  the  2  Will.  4, 
c.  45,  8.  25,  and  30  &  31  Viet. 
c.  102,  8.  59,  a  house  now  sufficing 
irrespective  of  its  value,  to  confer 
on  the  occupier  a  borough  qualifi- 
cation.    Chorlton  v.  Johnson,    49 

LESSEE  • 

1.  A  right  by  contract  to  have  a 
lease  granted  upon  the  fulfilment 
of  conditions  (other  than  for  a 
mere  money  payment)  cannot 
under  30  k  31  Vict,  c.  102,  t.  5, 
confer  a  vote,  although  the  claimant 
is  let  into  possession  pending  the 
fulfilment  of  the  conditions. 

By  an  agreement  between  an  owner 
in  fee,  the  trustees  of  a  building 
company,  and  one  C,  it  was 
agreed  that  the  owner  should,  on 
the  requirement  of  C,  with  the  con- 
sent in  writing  of  the  trustees,  grant 
at  a  ground-rent  to  certain  work- 
men selected  by  the  trustees, 
ninety-nine  years'  leases  of  build- 
ing sites,  and  that  till  the  granting 
of  the  leases  the  land  should  be 
C.^s  security  for  money  advanced 
by  him  to  build  the  workmen's 
houses.     By  a  subsequent  agree- 


INDEX  TO  THE  PRINCIPAL  MATTERS 


'75 


ment  between  the  trustees  and 
one  of  the  workmen  (the  claimant 
for  a  county  vote),  the  trustees 
agreed  that  he  should  have  a  lease 
of  his  house  within  three  months 
after  payment  of  the  purchase- 
money  (to  be  paid  by  yearly  in- 
stalments), provided  he  observed 
the  conditions  in  the  agreement, 
and  the  rules  of  the  Company. 
Pending  the  fulfilment  of  the  con- 
ditions the  claimant  was  let  into 
possession,  and  had  paid  the 
ground-rent,  and  such  instalments 
of  the  purchase-money  as  had  be- 
come due,  and  hitherto  observed 
the  rules  :  but  the  mortgagee  had 
not  required  a  lease,  or  been  paid 
off,  nor  had  the  trustees  consented 
in  writing. 

ffeld,  that  the  claimant  was  not 
the  lessee  or  assignee  of  a  term 
originally  created  for  not  less  than 
60  years  within  30  &  31  Vict 
c.  102,  s.  5. 

Semhle,  that  an  equitable  interest 
in  an  ascertained  legal  term  is 
within  the  section. 

QiuKrej  when  there  is  no  legal 

term.     TroUery.  Watson.       216 

2.  "Lessee"  in  sect.  5  of  30  &  31 

Vict,  c.  102,  includes  a  sub-lessee 

in  actual  occupation. 

Quasre,  whether  the  proviso  in 
sect  20,  of  2  WiU.  4,  c.  45,  is  to 
be  read  into  sect  5  of  30  &  31 
Viet,  c.  102,  so  as  to  exclude  a 
sub-lessee  not  in  actual  occupation. 

Semble,  per  Brett,  J.,  that  it  is. 
Charlton  v.  The  Overseers  o/Stret^ 
ford  712 


LODGER. 

1.  Occupiers  of  rooms  in  colleges  or 
halls  of  the  University  of  Cam- 
bridge,  whether  fellows,  scholars, 
or  undergraduates,  are  not  'dod- 
gers" within  the  30  &  31  Ttct. 
c.  102,  s.  4. 

The  occupier  of  rooms  in  the 
nature  of  chambers  or  flats,  so 
severed  in  all  respects  as  to  con- 
stitute a  "  house  "  within  Cook  v. 
Humber  {Kea.  d:  Or.  413)  and 
Henrette  v.  Booth  (Ropw,  dc  PhUb. 
23),  cannot  claim  as  a  ''lodger,'' 
although,  from  pecxdiar  circum- 
stances, he  cannot  be  rated  so  as 
to  perfect  his  qualification  ''as 
occupier  of  a  house." 

Fellows  of  colleges,  scholars, 
and  undergraduates,  occupied 
chambers  in  colleges  of  the  Uni- 
versity of  Cambridge  so  severed 
as  to  constitute  "houses."  By 
the  ''Cambridge  Award  Act> 
1856,"  they  could  not  be  rated. 
Each  paid  more  than  £10  a  year 
for  the  premises  unfurnished. 
Each  resided  the  required  period. 
Leave  of  the  authorities  was  re- 
quired  to  reside  during  the  Long 
Vacation.  They  claimed  as  "  lod- 
gers "  to  vote  for  members  for  the 
town  of  Cambridge. 

Held,  first,  that  sect.  78  of  2 
WiU,  4,  c.  45,  was  incorporated 
with  30  &  31  VU^  c.  102,  so  that 
the  claimants  occupying  coU^e 
premises  were  not  qualified  for 
the  borough  franchise.  Secondly, 
that  they  were  in  no  sense  "  lod- 
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Bakewell  v.  Peters,  Batiies 
V.  Peters,  Perottme  v  Peters.     251 

2.  ^.  claimed  the  franchise  as  a 
lodger.  He  had  rented  lodgings 
of  sufficient  value,  and  for  a  suffi- 
cient time,  where  his  wife  and 
children  lived,  but  he  slept  there 
only  once  or  twice  a  week.  The 
rest  of  his  time  he  spent  in  rooms 
found  for  him  by  his  employers, 
in  the  same  house  with  an  invalid 
of  whom  he  had  charge. 

Held,  that  the  residence  in  the 
lodgings  iirst  described  was  suffi- 
cient. Taylor  v.  The  Overseers  of 
St,  Mary  A  bbotts,  Kensington.  421 

3.  A.  claimed  the  franchise  as  a 
lodger.  He  had  rented  lodgings 
of  sufficient  value,  and  for  a  suffi- 
cient time,  but  he  stayed  there 
only  occasionally,  and  for  a  few 
days,  sometimes  a  few  weeks  at  a 
time.  The  rest  of  his  time  he 
lived  in  D.,  where  he  kept  an 
establishment  all  the  year  round. 

Held,  that  the  residence  in  the 
lodgings  was  sufficient.  Bond  v. 
The  Overseers  of  St.  Georges,  Han- 
over Square.  427 


MISDESCRIPTION. 

See  Description. 
Amendment. 

MISTAKE. 
See  Amendment,  1. 

MORTGAGE. 
See  Qualification  (B)  5. 


NAVAL  KNIGHTS  OF 
WINDSOR. 

See  Qualification  (A)  2. 

NOTICE  OF  CLAIM. 

See  Forms. 

Description. 

NOTICE   OF  OBJECTION. 

See  Objection. 
Practice,  2. 

OBJECTION. 

Notice  to  Overseers  in  Boroughs, 

1.  In  a  borough  there  were  two  lists 
of  voters,  viz.,  one  of  occupiers, 
and  one  of  the  possessors  of  reserved 
rights  under  2  Will.  4 ;  on  the 
latter,  the  only  name  was  that  of 
M.  M.  gave  notice  of  objection 
to  overseere  against  the  vote  of  A., 
but  did  not,  as  required  by  Form 
No.  10  (Schd.  (B),  of  6  Vict.  c. 
18,  specify  the  list  on  which  A, 
was.  The  overseers  knew,  how- 
ever, and  were  not  misled. 

Held,  under  the  peculiar  cir- 
cumstances, the  notice  was  suffi- 
cient.    Aldridge  v.  Medwin.     67 

Notice  to  Overseers  in  Counties, 

2.  It  is  the  intention  of  the  Legis- 
lature to  keep  distinct  the  proce- 
dure in  regard  to  votes  for  county 
and  borough  respectively. 

Under  statutes  30  &  31  Vict  c. 
102,  and  31  &  32  Vict.  c.  58,  the 
notice  of  objection  to  overseers  to 
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3.  An  oljevtor,  in  hii^  nonoc  v>f  oV 
jection,  describeii  bis  plA«:t*»  of 
aK»de  as  **  Bronygntl^'^  (\rilh- 
out  other  adviition), 

Hddj  that  such  a  desapription  is 
not  bad  in  law  on  its  foot*  ;  but 
that  it  is  matter  of  evidence  for 
the  Revising  Rirrister  whether  it 
in  fact  gives  the  re<|uisite  infor- 
mation.    Jone4  V.  Pritchani,     91 

4.  Although  it  is  for  the  Kevising 
Barrister  to  decide  questions  of 
fact,  yet  if  he  state  them,  and  the 
grounds  of  his  decision,  for  the 
opinion  of  the  Court,  it  will  re- 
view his  decision. 

Where  an  objector  to  n  county 
vote  stated  his  "  (place  of  ahodo 
as  described  on  the  register)'*  "22 
Southampton  Street,  Bloo^mhtf/ry, 
London,  W.C,*\  and,  under  it,  his 
"(present  place  of  abode)"  "110 
Guildford  Street,  RuiseU  Street, 
W.C* ',  and  the  case  found  that 
there  was  no  Ouihlford  Street, 
Russell  Street,  but  there  was  a 
GuUd/ord  Street,  London,  W,C, 

Held,  first,  that  the  omission  of 
London  in  the  latter  description 
might  be  aided  by  the  mention  of 
it  earlier;  secondly,  that  Kuhs^^H 


^.     V:;    ,\.',  o'T     *",,'*,";  \v^     '^s    ).»* 

sAv.^o  AS  «rj»fttwi  on  lW  t>\v>>tov 
acv.i^st  his  t^Aii^o.  It  w^w^  \\nn*vsl 
ih.-^l  his  now  aK>^1^  \>as  >vrv  >t^Mr 
to  the  old  \MH\  And  (hM  (^h<^  Kn\vg 
^V.l  kno>Kn  in  the  UvAlitvN  ho 
o»\;ld  tvusilv  W  founds 

UvuK  th;U  tho  rtolual  plrtoo  %>f 
aKxlo  should  Iww  Uvu  \h\M  nhod» 

and  tiiat  iho  notiix*  Wrt«  thi^wfow 

I 

t»(tmr  opf>^avs. 

6,  The  iMwliumontury  ho»xn\>jh  ot 
F.  &  V,  conHJHtu  of  four  |mrii>ln»«, 
the  town  of  F.  and  i\w  nmnioipHl 
borough  of  P.  Kaoh  of  tliono  nix 
phioos  hns  MoparaU*  ovorm»or«,  raioK 
and  HhU  of  votorM.  An  o)iJtM«tiiv 
in  a  notioo  of  ohjiM'tu»n  diwrllmd 
hiniRolf  as  on  lliu  lUt  of  vnU^rit  fur 
"the  IJorouyh  ({f  \\'*  hiivhiK  prn- 
viously  hi  tho  body  of  ihn  iiniirti 
used  tlio  wordH  "  hunMiKh  of  I*.," 
to  dosignnto  iho  pitrllutnoiiUry 
boroiigli. 

I/M,  that  th«i  word*  hoioiif(h 
of  P."  ri)f4jrr«d  Uf  i\m  muuU'\\m\ 
borough,  and  that  (ilmrn  hfdfi^  no 
parish  of  V.)  thin  t\m\r\\ii\nu  wiw 
suflficif'.nt,  aIthotjj<h,  In  iUt*  0  A  7 
ykt.  c,   IH,  m.ht'AnU}  (A.;,  No,  tt, 
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the  word  "  parish  '*  only  is  used. 
Moon  V.  Andrew,  76 

7.  A.  gave  notice  of  objection,  in 
which  he  described  himself  as  "  on 
the  liat  of  voters  for  Golbome 
Street,  in  the  borough  of  W." 
The  borough  contained  three  town- 
ships, with  separate  lists.  There 
was  only  one  Golbome  Street.  It 
lay  wholly  in  one  of  the  townships, 
and  the  description  was  one  which 
would  be  commonly  understood  in 
the  borough  to  designate  the  list 
of  that  township. 

Held,  by  force  of  6  Vict.  c.  18, 
8.  101,  a  sufficient  notice.  Alien 
V.  Oedchi.  413 

8.  Notwithstanding  sect.  22  of  31  & 
32  Vict.  c.  58  (which  enacts  with 
reference  to  a  parish  forming  part 
of  more  than  one  polling  district, 
that  "  the  part  of  such  parish  situ- 
ate in  each  polling  district  shall  be 
deemed  to  be  a  eeparcUe  parish 
for  the  purposes  of  the  revision  of 
voters,  and  the  lists  and  register 
of  voters  "),  it  is  sufficient  for  an 
objector  to  describe  himself  as  on 
the  register  of  voters  for  the  parish 
without  any  mention  of  the  polling 
district. 

A  county  objector  described  himself 
as  on  the  register  of  voters  for  the 
**  township "  of  S.  (S.  having  its 
own  overseers,  and  being  divided 
into  two  polling  districts). 

Held,  a  sufficient  description  of 
the  register  on  which  the  objector's 
name  was  to  be  found. 

Semhle,  that  the  above  section 
is  not  restricted  to  the  proceedings 


before  the  reviser,  but  applies  to 
all  the  steps  to  be  taken  by  those 
charged  with  the  duty  of  preparing 
the  lists  or  revising  them.  Chorl- 
ton  V.  The  Overseers  of  Tonge,    632 

Grounds  of  Objection, 

9.  A  person  placed  by  the  overseers 
pursuant  to  sect  30  of  30  &  31 
Vict.  c.  102,  on  the  list  of  £12 
occupiers,  is  not  a  "  claimant " 
within  the  exception  in  sect.  6  of 
28  Vict.  c.  36,  and  is  therefore 
entitled  under  that  section  to  a 
specific  statement  of  the  grounds 
of  objection.  Bennett  v.  BrumfiU 
{Alderson*s  Case),  .  80 

10.  A  notice  of  objection  to  a  person 
on  the  County  register  stated  that 
it  was  grounded  on  the  third  co- 
lumn, and  related  to  the  nature  of 
the  voter's  interest. 

Hdd,  that  under  this  ground  of 
objection  evidence  was  admissible 
that  the  qualification  relied  on  was 
a  house  situated  within,  and  so 
occupied  by  the  voter,  as  to  entitle 
him  to  vote  for  the  borough,  and 
consequently  under  2  WiU.  4. 
c.  45,  s.  29,  to  disentitle  him  for 
the  county.     Simey  v.  Dixon.   626 

See  Practice,  2. 

OCCUPATION. 

See  House. 
DwELLiNO  House. 

Actual. 
See  Qualification  (B)  2. 
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OCCUPATION,  SUCCESSIVE. 

The  proviso  in  sect.  28  of  the  Re- 
form Act^  1832,  as  to  the  pay- 
ment of  rates,  in  cases  of  succes- 
sive occupation  under  that  Act, 
applies  also  to  successive  occupa- 
tion under  the  Representation  of 
the  People  Act,  1867. 

Hddy  therefore,  that  a  claim  in 
respect  of  successive  occupation, 
under  the  Act  of  1867,  was  valid 
where  the  rates  had  been  paid,  al- 
though, as  regards  the  second 
house,  the  claimant  was  not  rated, 
and  the  payment  of  rates  had  been 
made  by  the  landlord  under  his 
agreement  with  the  claimant. 
Moger  v.  EacotU  645 

OVERSEERS  NAMED  RE- 
SPONDENTS. 

/SSw  Practice,  4. 

OXFORD  UNIVERSITY, 

8ee  Lodgers. 
Incorporation  of  Statutes. 


PERPETUAL  CURATE. 
See  Incumbent,  2. 

PEWS  IN  CHURCH. 
See  Qualification  (B)  3,  4. 

PLACE  OF  ABODE. 
See  Objection. 

POLLING  DISTRICTS. 

See  OBJBcnoN,  8. 


POOR  RATE. 

When  made. 

1.  The  word  "made"  in  30  and  31 
Vict.  c.  102,  s.  3,  par.  3,  is  to  be  con- 
strued as  completely  made.  There- 
fore, where  a  poor-rate  purporting 
to  be  made  on  the  18th  Jvly, 
1867,  was  allowed  by  Justices  on 
the  4th  September^  1867,  and 
published  on  the  8th  September^ 
1867— 

Hddf  that  it  was  not  a  rate 
"made  during  the  time  of  occu- 
pation" of  a  claimant  seeking  to 
qualify  for  the  twelve  months  suc- 
ceeding Jvly  31,  1868.  Jones  y. 
BiM,  128 

2.  A  poor-rate  is  not  ^^made**  until 
it  is  signed  by  the  overseers,  ac- 
cording to  the  6  &  7  Wm.  4,  c.  96 
(the  Parochial  Assessment  Act). 

QuoBre  whether,  when  signed,  it 
in  any  case  relates  back.  The 
date  of  the  heading  to  the  rate  is 
primd  facie  the  date  of  making, 
but  not  conclusive  of  the  fact. 

Therefore,  where  a  rate  was 
headed  the  18th  of  AprU,  1867, 
but  was  not  signed  until  a  week 
before  it  was  allowed  by  the  Jus- 
tices on  the  16th  of  August,  1867, 
it  was  held  to  have  been  "made" 
during  the  qualifying  period  end- 
ing July  31st,  1868. 

Qwere,  if  a  claim  to  be  rated, 
made  on  behalf  of  another,  but 
without  his  knowledge,  can  be 
ratified  so  as  to  make  the  daim 
valid,  but  Held,  that  the  ratifica- 
tion must  at  least  take  place  at  a 
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time  when  tlie  person  ratifying 
might  lawfully  have  done  the  Act. 
Therefore,  where  a  claim  was  made 
by  the  landlord  on  behalf  of  his 
tenant,  but  without  his  knowledge, 
some  time  after  the  18th  of  August, 
1867,  that  the  tenant  should  be 
rated,  but  the  only  ratification 
set  up  was,  the  adoption  by  the 
tenant  of  the  act  before  the  Revi- 
sing Barrister,  after  Juli/y  1868,  it 
was  held  that  there  was  no  ratifi- 
cation sufficient  to  make  the  claim 
valid.     Ainsworth  v.  Creelce,    141 

3.  Non-payment  of  a  poor-rate  made 
before,  but  excused  (under  54  Geo, 
3,  c.  170,  8.  11),  after  the  com- 
mencement of  the  qualifying  year. 

Hdd,  under  30  &  31  Vict.  102, 
s.  3,  sub-sect.  4,  a  disqualification 
for  the  borough  franchise.  Abel 
V.  Lee,  615 

4.  The  rates  which  it  is  necessary 
that  a  proposed  voter  should  have 
paid  under  30  A  31  Vict.  c.  102, 
s.  3,  sub-sect.  4,  before  the  20th 
July  of  the  qualifying  year,  are  all 
rates  made  and  allowed  after  the 
5th  January  of  the  year  preced- 
ing the  qualifying  year,  and  pay- 
able up  to  the  5th  Janvxiry  of  the 
qualifying  year. 

No  excusal  of  such  rates  (whe- 
ther made  before  or  after  the  com- 
mencement of  the  qualifying  year), 
will  be  a  bar  to  the  disqualifica- 
tion arising  from  their  not  having, 
in  fact,  been  paid  or  tendered  be- 
fore the  20th  day  of  July  in  the 
qualifying  year.  CvXL  v.  Austin, 
Austin  V.  Cull,  741 


Separate  Rating. 

5.  The  exclusive  occupier  of  rooms 
in  a  house  claimed  to  be  rated  for 
part  of  a  house.  His  name  was 
accordingly  inserted,  with  others, 
in  the  occupier's  column  of  the 
rate- book,  but  no  separate  rate 
was  carried  out  against  his  name. 

Held,  that  he  could  not  be 
deemed  by  vii-tue  of  sect.  30  of  2 
WiU,  4,  c.  45,  separately  rated 
within  sect.  61  of  30  &  31  Vict, 
c.  102,  the  Court  refusing  to  infer 
payment  or  tender  of  the  rates. 
Cuthbertson  v.  Hains,  184 

6.  The  condition  imposed  by  sect.  14 
of  the  '-Boundary  Act,  1868,"  on 
an  occupier  to  entitle  him  to  be 
registered  under  that  section,  viz.y 
'Hhat  he  has  been  duly  rated  as 
an  ordinary  occupier  to  all  poor- 
rates  in  respect  of  the  premises 
made  after  the  passing  of  this 
Act,"  does  not  apply  to  a  case 
where,  at  the  time  of  the  registra- 
tion, no  poor-rate  had  been  made 
since  the  passing  of  the  Act. 
Clark  Y,  Brown.  181 

7.  The  operation  of  32  &  33  Vict. 
c.  41,  8.  19,  which  enacts,  "that 
the  overseers,  in  making  out  the 
poor-rate,  shall,  in  every  case, 
whether  the  rate  is  collected  from 
the  owner  or  the  occupier,  or  the 
owner  is  liable  to  the  payment  of 
the  rate  instead  of  the  occupier, 
enter  into  the  occupier's  column 
of  the  rate-book  the  name  of  the 
occupier  of  every  rateable  here- 
ditament, and  such  occupier  shall 
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be  deemed  to  be  duly  rat^ijor  any  \ 
qualijicaiioH  oryninchi^  as  ajort- 
9cud,^  is  uot  geueml,  but  applies 
only  irhere  the  OTerseers  Lave 
agreed  in  writing  with  an  owner 
to  receive  the  rates  &om  him  in 
accordance  with  sect.  3,  or  where 
there  has  been  an  order  of  vestry 
for  rating  owners  instead  of  occu- 
piers in  accordance  with  sect.  4. 

A.  occupied  as  sole  tenant  two 
rooms,  not  structurally  severed 
from  the  rest  of  the  house,  but 
was  rated  jointly  with  others  for 
the  whole  house. 

Hdd,  that  (the  rooms  so  occu- 
pied by  A.  not  being  separately 
rated)  A.  was  not  the  occupier  of 
a  "  dwelling-house  "  within  sects. 
3  and  61  of  30  &  31  Vict.  c.  102, 
and  that  s.  19  of  32  <fe  33  Vict. 
c.  41,  had  no  application.  Cross 
V.  Alsop,  444. 

See  also  Boundary  Act,  1868. 
Dwelling  House. 

POOErRATE  ASSESSMENT 
AND  COLLECTION  ACT,  1869. 

See  Poor-Rate,  7. 

PRACTICE. 

1.  Consolidation  of  appeals.     Ben- 
nett V.  Brumfitt  {AshcroftVs  case). 

48 

2.  At  a  court  of  revision,  the  Revis- 
ing Banister  being  of  opinion  that 
a  notice  of  objection  was  bad, 
allowed  the  objector  to  appeal 
Proceeding,  however,  to  inquire 
into  the  validity  of  the  votes,  he 


held  them  Ixul  also,  anJ  Ihoreupon 
struck  thorn  off  (thus  giving  offivt 
to  the  notice  of  objeo.lion),  ami  ho 
directoil  that  the  n(Uia>s  should  bo 
ri»inst4ited  if  the  Court  hold  tho 
notice  to  be  bad.  Tho  objector 
having  appealed, 

Heldy  that  the  appeal  could  not 
be  heard  (tho  votes  being  struck 
off),  that  the  objector  wtvs  an  ap- 
pellant without  a  grievance,  and 
the  parties  struck  off  had  not 
appealed.  Jones  v.  Marshall.     738 

3.  Statement  of  case.  Argument 
on  hearing.     Gregory  v.  Turner, 

43 

4.  A  claimant  declining  to  be  made 
respondent,  the  Revising  Barrister 
named  the  overseers  of  tho  parish 
respondents,  and  inserted  at  the 
heading  of  the  case,  and  endorsed 
on  the  back,  the  names  of  four 
persons,  whom  he  described  as 
overseers  of  the  parish,  and  tho 
notice  required  by  6  Vict,  c.  18, 
8.  62,  was  served  on  them.  After- 
wards, it  being  discovered  that  only 
one  of  them  was  an  overseer,  tho 
other  overseers  were  also  served. 
No  respondent  appeared. 

Ueld^  that  the  appeal  might  be 
heard.  BrumJUt  v.  Roberts  a/ml 
others^  Overseers  of  tlie  Parish  of 
Liverpool,  387 


QUALIFICATION. 

(A).  In  Ik)ROuaiiH. 

Clundty, 

1.  Tlic  nif»re  fjicts  that  r^cctijiation 
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was  originally  conferred  from  cha- 
ritable motives,  and  is  still  enjoyed 
with  restrictions,  will  not,  if  the 
interest  of  the  occupier  amount 
to  freehold,  preclude  him  from  the 
franchise. 

In  an  institution  called  ^^  Lord 
Coningshy'i  Ho9pUal,'^  founded 
▲.D.  1614,  the  claimant  occupied  a 
house  and  garden,  to  which  he 
was  appointed  for  his  life,  and 
from  which  he  could  not  be  dis- 
turbed, except  for  felony.  He  had 
let  the  garden.  He  and  the  other 
inmates  were  called  servitors,  but 
rendered  no  service,  though  they 
where  bound  to  observe  certain 
rules,  under  penalty  of  a  fine.  The 
gate  was  locked  at  9  p.m.,  and 
none,  without  special  leave,  could 
after  that  hour,  enter  or  go  out. 
Ko  one  could  be  absent  more  than 
three  days  without  leave ;  attend- 
ance at  chapel  was  required ;  mis- 
conduct was  prohibited ;  clothes 
and  coals  were  supplied  to  the 
servitors  from  the  funds  of  the 
hospital. 

Hddf  that  the  claimant  pos- 
sessed a  freehold  interest,  and  was 
entitled  to  vote  as  occupying  as 
"owner'*  within  the  meaning  of 
the  ''  Representation  of  the  People 
Act,  1867"  (30  &  31  Vict.  c.  102), 
8.  3.  Fryer  v.  Bodenham,  204 
2.  The  Kaval  Knights  of  Windsor 
are  a  collegiate  establishment  of 
an  eleemosynaiy  charaeter,  incor- 
porated in  1798  by  royal  charter. 
The  charter  contained  various  rules 
of  discipline,  enforcing  observance 


under  pain  of  expulsion,  and  au- 
thorising the  framing  of  other 
rules  by  the  Crown.  It  prescribed 
a  collegiate  mode  of  life,  in  a 
building  to  be  erected,  and  a  com- 
mon hall  and  table.  A  range  of 
buildings  was  erected  accordingly, 
forming  separate  dwelling-houses, 
but  with  a  common  dining-halL 
Each  knight,  on  appointment^  with 
the  consent  of  the  governor,  chose 
one  of  the  houses,  which  he  occu- 
pied exclusively,  repairing,  and 
paying  rates. 

Held,  that  this  was  not  an  occu- 
pation '^as  owner  or  tenant^"  bat 
simply  as  a  member  of  a  corpora- 
tion.    Durant  y,  KenneU,        297 

CcuMniry. 

3.  A.,  a  canon  of  Exeter^  claimed  to 
vote  for  the  residence  house  "  be- 
longing to  him  in  respect  of  his 
canonry."  The  dean  and  five 
canons  are  a  corporation  aggre- 
gate. The  canons  are  appointed 
for  life,  and  are  entitled  to  occupy 
five  houses,  which  they  repair 
themselves,  and  with  their  enjoy- 
ment of  which  the  chapter  as  a 
body  cannot  interfere.  At  the 
election  of  a  canon  he  produces 
the  key  of  his  predecessor's  house, 
aixi^rays  to  be  admitted.  As 
canon  he  is  elected,  and  decreed 
to  be  installed,  and  thereupon 
takes  possession.  The  senior  ca- 
non may,  however,  intervene^  and 
choose  the  vacant  house. 

Hdd,  that  the  above  fiicts  re- 
butted  the   inference  that    A.'s 
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occupation  was  simply  as  member 
of  a  corporation  aggregate,  his 
occupation  being  presumably  in 
the  character  of  a  corporation  sole. 
Ford  V.  HarriJi/gUm.  331 

(B)  In  Counties. 
Frieiidly  Society, 

1.  The  respondent  (a  member  of  a 
friendly  society)  was,  under  one  of 
its  rules,  entitled  to,  and  in  the 
receipt  of,  the  sum  of  4«.  per  week 
as  an  annuity  for  life  (if  the  funds 
would  admit),  "  arising,  and  to  be 
paid  out  of  the  property  of  the 
society."  Out  of  the  fiinds  of  the 
society  (consisting  of  rents  of  free- 
hold  land  vested  in  trustees,  and 

.  contributions  and  fines  of  mem- 
bers),  expenses,  allowances  to  sick, 
and  funerals  of  deceased  members, 
were  paid,  and  there  was  sufficient 
from  the  rents  for  the  payment  of 
the  annuities. 

Hddf  that  **  property"  in  the 
above  rule  denoted  the  whole  pro- 
perty of  the  society,  and  was  not 
restricted  to  its  realty;  and  that 
the  respondent  had  no  such  direct 
interest  in  the  realty  as  would 
entitle  him  to  a  vote.  Robinson 
V.  Ainge,  194 

Allotment  of  Land  to  Tnhabitaiit, 

2.  The  bailiff  and  bailiff-burgesses  of 
C.  have  held  immemorially  a  mea- 
dow divided  into  eighty-one  allot- 
ments called  "  acres,"  allotting 
each  acre  to  an  inhabitant  by  the 
delivery  on  the  land  of  a  twig  and 
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turf,  accompanied  by  a  form  of 
words,  investing  him  with  the 
land  for  life,  so  long  as  he  should 
reside  in  the  town,  chargeable 
with  waste,  and  subject  to  their 
rules,  present  and  future,  respect- 
ing the  meadow. 

By  custom  they  grant  yearly  to 
eighty-two  of  such  of  the  inhabi- 
tants as  they  think  fit,  the  right 
each  to  put  a  cow  on  the  meadow 
for  five  weeks  from  the  10th  of 
September,  and  afterwards  throw 
the  meadow  open  for  two  months 
to  the  sheep  and  cattle  of  all  the 
inhabitants.  Times  are  specified 
at  which  the  holder  of  an  "acre" 
may  manure  his  land.  Ho  is  se- 
parately rated,  and  pays  the  rates 
for  his  "acre;"  and  the  annual 
value  is  between  3/.  and  51,  The 
claimant,  since  his  investiture  in 
1847,  had  been  in  the  enjoyment 
and  possession  of  his  "  acre." 

Held,  that  he  had  an  equitable 
freehold  for  life,  and  was  "  in  the 
actual  and  bond  fide  occupation," 
within  2  Will,  4,  c.  46,  a.  18,  so  as 
to  entitle  him  to  a  county  vote. 
Trenfidd  v.  Lowe,  237 

Pews  cmd  Seats  in  Church  and 
Chapel, 

3.  By  the  56  Oeo,  3,  c.  bcx.  (local 
and  personal)  establishing  the 
church  of  St.  M.  (which  recited 
that  a  lease  of  land  had  been  pro- 
cured, and  a  church  built  thereon, 
and  that  the  subscribers  and  pro- 
prietors of  the  church  had  pur- 

H   H  H 
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chased  the  freehold  reversion  of 
inheritance  thereof  in  fee  simple) 
certain  trustees  were  appointed  for 
the  management  of  the  temporal 
affairs  of  the  church,  &c.,  and 
after  the  appropriation  of  some 
pews  to  the  incumbent,  and  others 
as  free  seats,  the  residue,  being 
those  in  schedule  3  of  the  Act, 
were  subjected  to  certain  rents  and 
assessments  (with  powers  for  the 
churchwardens  to  enter  and  sell 
for  non-payment^  and  also  to  sue 
owners).  Subject  as  aforesaid  the 
trustees  were  empowered  to  let  or 
sell  and  convey  "/or  the  purpose 
only  of  (Mending  divine  eervice,^* 
and  only  to  the  inhabitants  of  two 
named  parishes. 
By  the  2  &  3  Vict,  c.  xxxiii.  (pri- 
vate), 8.  4,  reciting  that  doubts 
had  arisen  as  to  the  estate  and 
interest  which  "the  subscrihere 
and  proprietors  of  the  said  church 
of  St  M.  took  in  the  pews  and 
seats,"  in  sched.  3  it  was  enacted 
that  "  the  fee-simple  and  inhe- 
ritance of  and  in  the  said  pews  or 
seats,"  should  "be  vested  in  the 
said  subscrihere  to  the  said  church 
of  St  M.,  or  the  proprietors  for 
the  time  being  of  the  same  pews 
and  seats,  their  heirs  and  assigns 
for  ever,"  with  power  to  sell  and 
convey  them,  with  the  fee-simple 
and  inheritance,  to  any  person 
willing  to  purchase. 

Ileldy  that,  under  these  statutes 
no  interest  passed,  either  in  the 
lands  covered  by  the  pews  and 
scats  (insclicd.  3),  or  in  aiiy  profits 


arising  out  of  such  land,  nor  any 
power  to  grant  such  interest^  and 
consequently  that  the  ^^rantees  of 
the  mihecriberB  mentioned  in  $.  4 
could  not  thereby  acquire  the 
county  franchise.  BrumfiU  v. 
Roberta  d:  otherM,  OverseerM  of  the 
Parish  o/ Liverpool.  387 

4.  By  27  Geo.  3,  c.  xvii,  for  re- 
building the  chapel  of  K  S.,  trus- 
tees were  appointed,  with  the 
necessary  powers  for  carrying  the 
Act  into  execution,  other  materials 
of  the  old  chapel  were  vested  in 
them.  By  sect.  4  the  new  chapel 
was  to  be  built  on  the  old  site,  or 
near  to  it^  and  when  built  was  to 
be  repaired  by  the  same  means  as 
the  old  chapel  had  been  ;  and  by 
sect  12  any  overplus  moneys 
arising  by  virtue  of  the  Act  were 
to  be  applied  towards  the  repairs. 
By  sect.  8  the  rights  of  the  vicar 
of  the  parish  of  St.  A.  to  appoint 
the  curate  of  the  chapelry  of  £.  8., 
and  any  other  rights  belonging  to 
him  were  preserved  By  s.  9,  the 
trustees  were  required  to  appro- 
priate all  the  pews  in  the  chapel 
(except  one  for  the  curate),  to  the 
subscribers  to  the  building,  who 
"should  respectively  be  deemed 
proprietors  of  such  number  of 
pews  or  seats  as  should  be  pro- 
portionable" to  their  subscriptions, 
"and  such  pews  or  seats  sbonld 
be  vested  in  such  proprietors  re- 
spectively, their  heirs  or  assigns 
for  ever."  Beyond  what  could  be 
inferred  from  the  terms  of  the 
Act,  there  was  nothing  to  show  in 
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whom  the  fee  of  the  chapel  was 
vested  before  the  Act  passed. 

Hdd^  (following  Hinde  v.  ChorU 
ton,  Hopw.  &  PhUb.  383 ;  S.  C, 
L.  R  2  C.  P.  104  ;  and  BrumJUt 
V.  Roberts,  ante  p.  387 ;  S.  C,  K  R. 
6  C.  P.  224),  that  under  this  Act 
the  proprietor  of  a  pew  took  no 
such  interest  as  would  confer  the 
county  franchise.  Oreenway  v. 
Hockin.  403 

Building  Society. 

5,  R,  a  member  of,  and  owner  of 
three  shares  in  a  freehold  building 
society,  had  mortgaged  three  free- 
hold tenements  in  fee  to  the  society, 
to  secure  ''  the  subscriptions,  pay- 
ments, redemption  moneys,  aud 
fines,  in  relation  to  the  sum  of 
X300,"  advanced  to  him  by  the 
society  on  his  three  shares,  to  be 
repaid  in  ten  years,  with  capitalised 
interest,  by  monthly  instalments 
of  £3  9s.  (making  X41  8«.  a  year 
or  X414  in  aU). 

R.  had  always  been  in  possession 
and  had  duly  paid  about  £350, 
but  had  still  two  years'  payments 
to  make;  with  the  option  of  re- 
deeming by  a  present' payment  of 
£73  Is. 

The  annual  value  of  the  tene- 
ments was  £31  is. 

If  the  annual  payments  of  £41  Ss, 
were  apportioned,  two-thirds 
(£27  I2s,)  would  go  to  discharge 
the  principal,  and  one-third 
(£13  I6s,)  to  pay  the  interest. 

ffeldf  that  only  so  much  of  the 
annual    payments  as  represented 


the  interest  should  be  deducted 
from  the  annual  value,  and  that 
consequently  the  claimant  had  an 
equitable  frdfehold  of  the  value  of 
40«.  by  the  year.  BoUeston  v. 
Cope,  488 

Allotments  of  Land, 

6.  The  mayor,  aldermen,  and  bur- 
gesses of  Stafford  had,  for  many 
years  before  1835  (when  the  Mu- 
nicipal Corporations  Act  passed), 
been  possessed  of  certain  land 
within  the  borough,  held  and 
enjoyed  as  follows : — 

Each  member  of  the  town  coun- 
cil had  two  acres  for  his  life,  and 
his  widow  after  his  decease.  The 
other  acres  were  distributed  in 
allotments  of  an  acre  each  to 
persons  selected  by  the  mayor, 
subject  to  small  payments  for 
entrance  and  rent.  Non-residence 
and  receipt  of  parochial  relief  were 
grounds  of  forfeiture.  In  1836,  a 
bye-law  passed  that  the  future  en- 
joyment of  any  vacant  parts  of  the 
land  should  be  by  the  poor  and 
necessitous  burgesses  qualified  to 
vote,  or  their  widows  respectively, 
resident  in  the  borough.  The  allot- 
ments to  be  each  of  an  acre  only, 
and  the  rents  and  days  of  pay- 
ment to  be  from  time  to  time 
fixed  by  the  council,  at  their  rea- 
sonable discretion.  In  the  selec- 
tion of  occupants,  two  grounds  of 
preference  to  be  observed  alter- 
nately, seniority  as  a  burgess,  and 
the  greatest  number  of  children  at 
home    under    ten    years   of   age. 

H  H  H  2 
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Members  of  the  council  to  be  in- 
capable of  holding. 

The  claimant  was  admitted  to 
an  acre  under  an  order  of  the 
council,  which  declared  him  to 
be  a  poor  and  necessitous  bur- 
gess, resident  within  the  borough, 
and  ordered  the  acre  to  be  de- 
livered to  him,  "  as  tenant  thereof 
to  the  council,  and  that  he  do  pay 
58.  per  annum,  as  and  for  rent, 
until  further  notice,  subject  to  the 
right  of  the  council  to  get  gravel, 
sand,  and  stone." 

Hdd,  that  the  claimant  had  no 
equitable  freehold  in  the  acre  he 
occupied.     Femie  v.  Scott,       718 

Shares  in  Bridge, 

7.  The  statute,  12  Geo,  1,  c.  36, 
passed  for  building  a  bridge  from 
F.  to  P.  Sect.  1  appointed  com- 
missioners with  powers  for  that 
purpose.  Sect.  5  empowered  bodies 
corporate  and  others  to  convey 
necessary  land  to  them.  Sect.  7 
gave  authority  to  incorporate 
them,  with  power  to  purchase, 
hold,  and  sell  land. 

The  commissioners  were  never 
incorporated.  Sect.  10  vested  pon- 
tage, or  toll,  in  them.  Sect.  13 
empowered  them  to  mortgage  the 
tolls  and  grant  annuities,  which 
sect.  14  declared  should  bo  per- 
sonal estate.  Sect.  16  authorised 
them  to  deepen  the  river.  Sect. 
17  vested  all  stones,  bricks,  and 
materials  in  them. 

The  statute  1  Geo.  2,  c.  18,  em- 
powered the  commissioner  to  agree 


with  any  persons  to  build  the 
bridge,  and  to  grant  annuities  in 
fee,  out  of  tolls,  to  be  deemed  per- 
sonal estate. 

Sect.  3  empowered  the  commis- 
sioners to  convey  and  assign  the 
tolls  or  revenues  unto  persons  con- 
tracting to  build  and  keep  the 
bridge  in  repair. 

Sect  5,  on  purchase  of  the 
ferries,  vested  them  and  the  ground 
and  soil  adjacent,  and  belonging 
to  them,  in  the  commissioners. 

The  ferries  were  purchased. 

In  1728,  a  contract  to  build  was 
entered  into  with  thirty  persons. 

In  1 729,  by  indenture  of  bargain 
and  sale  between  the  commis- 
sioners of  first  part,  and  said  thirty 
persons  of  second  part,  and  cer- 
tain others,  trustees,  of  third  part, 
the  commissioners  granted  to  the 
persons  of  third  part  the  said 
bridge  and  all  tolls,  revenues, 
with  all  such  ground  and  soil  ad- 
jacent and  belonging  to  the  then 
late,  or  then  present,  horse-ferries, 
upon  trust,  to  permit  the  said 
thii'ty  persons  to  receive  and  take 
the  said  tolls,  and  to  have  the  solo 
management  and  direction  thereof, 
to  pay  certain  sums  therein  speci- 
iied,  and  afterwards  to  divide  the 
residue  among  the  said  thirty 
persons 

In  1 730,  the  archbishop  granted 
to  the  proprietors  200  superficial 
feet  of  land  to  form  the  ap- 
proaches. 

There  was  no  other  land  vested 
in  the  proprietors,  and  no  evidence 
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was  given  as  to  the  anniial  value 
of  the  land  separate  from  the  in- 
come arising  from  the  hridge,  hut 
that  income  was  sufficient  to  give 
each  of  the  claimants,  as  proprie- 
tors, an  income  of  more  than  40«. 
per  annum. 

The  interest  of  the  present  pro- 
prietors was  derived  through,  and 
identical  with,  that  of  the  thii-ty 
proprietors  [unless  altered  or  mo- 
dified hy  the  Thames  Conservancy 
Act,  1870  (33  &  34  Vict.  cap. 
cxliz.)],  and  such  interest  had 
always  been  conveyed  as  freehold 
estate. 

The  proprietors  met  once  a  year, 
and  chose  a  committee  of  manage- 
ment of  six  out  of  their  body. 
The  claimants  were  holders  of 
shares  of  sufficient  annual  value. 
The  bridge  was  built  on  piles 
driven  into  the  bed  of  the  river, 
and  on  brick  foundations  on  land 
formerly  gravel  and  soil  adjacent 
and  belonging  to  the  ferries.  It 
also  had  toll-houses  of  brick  at 
each  end. 

By  the  "Thames  Navigation 
Act,"  33  &  34  Vict  c.  cxlix,  s.  10, 
sub-s.  4,  the  committee  of  manage- 
ment were  empowered  to  raise 
money  by  mortgage  of  the  tolls. 

By  sub-sect.  6,  the  improve- 
ments of  F,  Bridge  authorised  by 
that  section,  and  the  same  bridge, 
and  the  lands  belonging  thereto, 
and  the  tolls,  Ac.,  were  "vested 
in  the  committee  of  management 
and  their  successors  for  the  time 
being,  subject   to  the  trusts  on 


which  the  same  are  held  at  the 
passing  of  this  Act" 

Held,  that  it  having  been  estab- 
lished by  T^f>per  v.  Nichdla  (Hopw, 
d:  F,  202),  that  as  the  commis- 
sioners had  no  power  to  convey 
the  land,  but  only  the  tolls,  the 
conveyance  by  them  was  inopera- 
tive, and  the  committee  of  manage- 
ment were  not  trustees  of  the  land 
for  the  shareholders,  the  33  &  34 
Vict  cap.  cxliz,8. 10,  hadnot  altered 
the  pre-existing  trusts  so  as  to 
make  them  so,  and  therefore  the 
claimants  were  possessed  of  no 
equitable  estate  in  the  land.  Wcut- 
more  v.  Dear,  Wadmore  v.  Over- 
eeere  ofFutney.  687 


RATIFICATION  OF  CLAIM  TO 
BE  RATED. 

Se^  Poor  Rat^  2. 

RELATION  BACK 

See  Claim  to  be  rated. 

Poor  Rate,  2. 

RESIDENCE. 
See  LoDOER,  2,  3. 

ROOM  IN  CHAMBERS. 
See  Building. 


SEPARATE  LANDLORDS. 
See  Twelve  Pounds  Oooupiers. 

SEPARATE  PARISH  FOR 
REVISION. 

See  Objection,  8. 


788 


INDEX   TO  THE  PRINCIPAL  MATTERS. 


SEPARATE  RATING. 
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See  Poor  Rate,  5. 
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SUB-TiESSEE. 

^00  TiRRSEE. 

TWELVE  POUNDS  OCCUPIER. 

The  county  fianchise  conferred  by 
the  occupation  of  lands  of  XI 2 
rateable  value  is  not  restricted  to 
lands  held  under  one  landlord,  nor 
is  it  any  objection  that  being  de- 
tached they  are  separately  rated. 
ffucMe  V.  Pipw.  680 

See  also  Objection,  9. 


TOLLS. 
See  QuAUFicATiOK  (B),  7. 

WOMEN. 
Vote  for  Borough, 

1.  Women  are  subject  to  legal  inca- 
pacity to  vote  at  the  election  of 
representatives  to  Parliament. 
They  are,  therefore,  within  the  ex- 
ceptions contained  in  30  &  31 
Vid.  c.  102,  ss.  3  &  4,  and  are 
not  enfranchised  by  that  Act  If 
this  were  not  so,  yet  the  terms  of 
2  WUL  4,  c.  45,  forbid  the  appli- 
cation  of  the  "  Interpretation  of 
Statutes"  Act,  13  Vict,  c  21,  s.  4, 
to  the  30  &  31  Viet  c.  102,  so 
that  the  word  "man"  does  not 
include  woman.  ChorU(mY,lAng$, 

1 
Vote  for  CourUy, 

2.  Women  are  subject  to  legal  inca- 
pacity to  vote  for  members  for  the 
county. 

See  the  last  case  eupHL  Charl- 
ton V.  Reseler.  42 

Incapacity  to  appeal 

3.  A  woman  cannot  appeal  under 
6  Vict,  c.  18,  s.  42. 

A  Revising  Barrister  expunged 
the  names  of  women  duly  qualified 
in  all  respects  except  as  to  sex, 
though  they  were  not  objected  to. 

Hdd^  that  whether  or  not  notice 
of  objection  was  necessaiy,  the 
claimants,  being  legally  incapaci- 
tated, could  not  appeal  WiUtm 
V.  Tovm  Clerk  ofSaJLforcL  44 
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